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 Mariam Gaiparashvili (Ph.D Student, TSU)

COMPENSATION FOR NONͳPECUNIARY DAMAGES IN WRONGFUL DEATH CASES 
ACCORDING TO THE GEORGIAN LAW

ABSTRACT

The author of the arƟ cle analyses issues concerning the claims in wrongful death cases. In par-
Ɵ cular, conclusions are made on the basis of considering relevant statutory regulaƟ ons, comparaƟ ve 
analysis, academic doctrine and case law. 

RelaƟ ves are denied in fatal injury cases insofar as emoƟ onal harm of the third party is at stake. 
Moreover compensaƟ on for non-pecuniary loss is not awarded even if the loss of the direct vicƟ m 

causes an injury to the relaƟ ve’s health, i.e if the emoƟ onal harm of the relaƟ ve qualifi es as an illness. 
This conclusion is derived from exisƟ ng regulaƟ on and case law including three excepƟ onal decisions 
from the Supreme Court of Georgia. The arƟ cle provides comparaƟ ve analyses of regulatory framework 
of Georgia and other European countries in relaƟ on to non-pecuniary loss of secondary vicƟ ms. The 
statutory regulaƟ ons and pracƟ ce of Austria, Germany, Great Britain, France and SoŌ  law governing the 
issue of non-pecuniary damages in wrongful death cases, are sequenƟ ally and separately evaluated in 
the arƟ cle.

The awarding of compensaƟ on for non-pecuniary loss to relaƟ ves of direct vicƟ ms of fatal accidents, 
which is accepted by the ECtHR pracƟ ce, is also established in the majority of European countries, but 
in diff erent ways. At the domesƟ c level varying approaches are taken to the quesƟ on of whether mere 
mental suff ering not amounƟ ng to a psychiatric disorder is suffi  cient or whether a psychological injury 
which can be qualifi ed as illness is required. Similar to the ECtHR case-law, in some naƟ onal systems not 
only family members are granted compensaƟ on for bereavement/non-pecuniary loss, but independent 
from the civil law status between the vicƟ m and the third party so are persons with a ‘strong emoƟ onal 
bond’ to the vicƟ m. The arƟ cle, inter alia, analyses the latest ECtHR case Sarishvili-Bolkvadze v. Georgia 
and argues that denial of non-pecuniary damages violates ArƟ cle 2 of the ConvenƟ on.

In order to overcome the problems idenƟ fi ed in the arƟ cle author emphasizes the necessity of 
amendments to the legislaƟ on, together with unifying case law with ECtHR pracƟ ce. The author conclu-
des that the latest decision of ECtHR is a legiƟ mate basis of subsequent amendments in the legislaƟ on.
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mariam gaiparaSvili*

axlobeli adamianis gardacvalebis SemTxvevaSi moraluri zianis 
anazRaureba saqarTvelos samarTlis mixedviT

1. Sesavali

demokratiuli da samarTlebrivi saxelmwifos principebi umniSvnelovanesia konsti-

tuciur principebs Soris1 da moiTxovs, rom qveynis samarTali uzrunvelyofdes adami-

anis ZiriTadi uflebebisa da Tavisuflebebis dacvis yvela saWiro garantiis Seqmnas.2 

arsebobs sferoebi sadac adamianis uflebebis srulyofili dacvis uzrunvelsayofad 

saWiroa garkeuli sakanonmdeblo cvlilebebis ganxorcieleba. specifikiT gamorCeuli 

sakiTxis aqtualobam ganapiroba problemis analizis aucilebloba da naSromis dawera. 

kvleva Seexeba axlobeli adamianis gardacvalebis SemTxvevaSi moraluri zianis anaz-

Raurebis sakiTxs. winamdebare naSromis mizania sakanonmdeblo doneze da sasamarT-

lo gadawyvetilebebSi problemebis identificireba, romelic xels uSlis adamianis 

uflebis dacvas da maT efeqtian ganxorcielebas. sakiTxis aqtualobas cxadhyofs adami-

anis uflebaTa evropuli sasamarTlos erT-erTi bolo gadawyvetileba, romelic miRe-

buli saqarTvelos winaaRmdeg da romelic ganxilulia naSromSi. statia miznad isaxavs 

kanonmdeblobis mecnierul analizs, evropis qveynebis magaliTze ganxiluli sakanonmde-

blo aqtebiT problemis gansxvavebuli regulirebis dadebiTi mxareebis warmoCenas da 

erovnuli kanonmdeblobis srulyofis gzebis SeTavazebas. 

saqarTvelos samoqalaqo kodeqsSi ar arsebobs safuZveli, romlis Tanaxmadac del-

iqtis Sedegad gardacvlilis axloblebi moiTxoven miyenebuli tkivilisTvis moraluri 

zianis anazRaurebas. dasaxelebul sakiTxs da samoqalaqo kodeqsis erTsa da imave nor-

mas, gansxvavebulad ganmartavs saqarTvelos uzenasi sasamarTlos samoqalaqo da admin-

istraciuli palatebi. saqarTvelos uzenaesi sasamarTlos gadawyvetilebebi ganxilulia 

naSromis pirvel TavSi.

adamianis uflebaTa da ZiriTad TavisuflebaTa konvenciis,3 46-e muxlis Tanaxmad, 

xelSemkvreli mxareebi kisruloben valdebulebas, daemorCilon sasamarTlos saboloo 

gadawyvetilebas nebismier saqmeze, romlis mxareebic isini arian.4 aqedan gamomdinare 

* doqtoranturis mesame semestris studenti, iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

iuridiuli fakulteti; magistri saerTaSoriso da evrokavSiris samarTalSi, gentis universiteti, samarTlis 

da kriminologiis fakulteti.

1 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris #1/3/407 gadawyvetileba saqmeze, „saqarT-

velos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos parla-

mentis winaaRmdeg“, II, 2.

2 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyvetileba #1/466 saqmeze, „saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II, 2.

3 adamianis uflebaTa evropuli konvencia, miRebulia 1950 wlis 4 noembers, ZalaSia 1953 wlis 3 seqtembridan, 

saqarTvelosTvis ZalaSia 1999 wlis 20 maisidan.

4 kerZo samarTalze adamianis uflebaTa eropuli konvenciis gavlenaze ufro detalurad ix.: ConsƟ tuƟ onalisaƟ on 
of Private Law, Edited By Barkhuysen T., Lindenbergh S., Leiden, 2006, 49 da Semdgomni; Cremer H., Human Rights and the ProtecƟ on 
of Privacy in Tort Law: A Comparison between English and German Law, New York, 2011, 111 da Semdgomni; Human Rights in Private 
Law, Edited by Friedmann D., Barak-Erez D., Portland, 2001, 167 da Semdgomni; EU Compendium Fundamental Rights and Private 
Law: A pracƟ cal Tool for judges, Edited by Busch C., Schulte-Nolke H., Munich, 2011, 38 da Semdgomni; Kiestra L., The Impact of the 
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saqarTvelos kanonmdebloba da samoqalaqo normebis ganmarteba unda iyos konvenciasTan 

da adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebTan SesabamisobaSi. naS-

romSi mesame Tavi daeTmo saqarTvelos praqtikis da kanonmdeblobis mimarTebas adamian-

is uflebaTa evropul konvenciasTan. 

kvlevis meoTxe Tavi eTmoba SedarebiT analizs. dasaxelebul nawilSi ganxilulia 

sakiTxis regulaciebi da sasamarTlo praqtika avstriaSi, germaniaSi, inglisSi, safran-

geTSi da unficirebuli samarTlis dokumentebSi. am kvlevis Sedegebis gaTvalsiwineba 

mniSvnelovania evropul regulaciebTan harmonizaciisTvis. 

mexuTe TavSi ganxilulia sakiTxi, Tu vin iTvleba moraluri zianis anazRaurebis 

miznebisTvis axlobel adamianad. sakiTxis Seswavlisas gamoikveTa ori mTavari problema: 

samarTlebriv sivrceSi mimdinareobs msjeloba, daSvebuli unda iyos Tu ara axlobeli 

adamianis gardacvalebis SemTxvevaSi moraluri zianis anazRaureba da meore, bevr qvey-

anaSi, sadac axloblis gardacvalebis dros dasaSvebia moraluri zianis anazRaureba, 

davis sagans warmoadgens is, Tu vis unda aunazRaurdes moraluri ziani. 

2. axlobeli adamianis gardacvalebis SemTxvevaSi moraluri zianis 
anazRaurebis Sesaxeb saqarTvelos kanonmdeblobaSi arsebuli 

regulacia da misi ganmartebebi

saqarTvelos samoqalaqo kodeqsis 413-e muxlis pirveli nawilis Tanaxmad, araqone-

brivi zianisaTvis fuladi anazRaureba pirma SeiZleba moiTxovos mxolod kanoniT zustad 

gansazRvrul SemTxvevebSi gonivruli da samarTliani anazRaurebis saxiT. saqarTvelos 

uzenaesi sasamarTlos rekomendaciebSi moraluri ziani Semdegnairadaa ganmartebuli: 

`Tavisi arsiT araqonebrivi ziani aris fizikuri da fsiqologiuri tanjva, romelsac 

piri ganicdis ama Tu im sikeTis, umeteswilad ki aramaterialur faseulobaTa xelyofis 

gamo.~5 saqarTvelos uzenaesi sasamarTlos ganmartebiT, kerZosamarTlebriv urTierTo-

bebs, SesaZloa, Tan axldes moraluri gancdebi, magram samoqalaqo pasuxismgebloba da-

saSvebia mxolod kanoniT gaTvaliswinebul SemTxvevebSi. gansaxilveli normis mizania, 

Seamciros, SezRudos am normiT gaTvaliswinebuli Sedegis dausabuTebeli gafarToe-

ba, raTa uzrunvelyofili iyos samoqalaqo brunvis stabiluroba da wesrigi.6 saqarTve-

los samoqalaqo kodeqsi ar aregulirebs axlobeli adamianis gardacvalebis SemTxvevaSi 

moraluri zianis anazRaurebas, Sesabamisad, kanonis sityvasityviTi ganmartebis Tanax-

mad, aseT SemTxvevebSi ziani ar unda anazRaurdes.

doqtrinis Tanaxmad, moraluri zianis gancdas iwvevs zneobrivi da fizikuri tan-

jva rac fsiqikuri janmrTelobis darRvevaSi gamoixateba.7 axlobeli adamianis gar-

dacvalebis SemTxvevaSi, mosarCele Tavad ganicdis fsiqikur tanjvas da, Sesabamisad, 

Tavad xdeba araqonebrivi zianis anazRaurebis moTxovnis uflebis damoukidebeli sub-

European ConvenƟ on on Human Rights on Private InternaƟ onal Law, Hague, 2014, 27 da Semdgomni.

5 saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo samarTlis sasamarTlo praqtikis problema-

tur sakiTxebze, 2007, 69, onlain versia xelmisawvdomia: <hƩ p://www.supremecourt.ge/fi les/upload-fi le/pdf/rekomend.
pdf>, [20.04.2019].

6 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 10 seqtembris gadawyvetileba saq-

meze #as-979-940-2014.

7 kvantaliani n., pacientis uflebebi da janmrTelobis dacvis personalis samoqalaqosamarTlebrivi pasux-

ismgeblobis safuZvlebi, 2014, 153.
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ieqti.8 damkvidrebuli praqtikis Tanaxmad, moraluri ziani SeiZleba realurad dadges, 

magram, Tu kanoniT ar aris gaTvaliswinebuli misi anazRaureba, igi ar anazRaurdeba, 

Tumca, es midgoma unda Seicvalos da sasamarTloebma Tavad unda Seavson kanonis xarve-

zebi da dasabuTebuli aucileblobis SemTxvevaSi, Seqmnan moraluri zianis anazRaurebis 

axali precedentebi.9

 2.1. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 
mier dadgenili praqtika axlobeli adamianis gardacvalebis 

SemTxvevaSi moraluri zianis anazRaurebis Taobaze

saqarTveos uzenaesma sasamarTlom axlobeli adamianis gardacvalebis SemTxvevaSi 

moraluri zianis Taobaze praqtika daamkvidra 2005 wels erT-erT saqmeSi, rodesac mo-

sarCele iTxovda mamis gardacvalebiT miyenebuli moraluri zianis anazRaurebas. sakasa-

cio sasamarTlos ganmartebiT, moraluri zianis dakisrebis nawilSi, sakasacio saCivari 

usafuZvlo iyo saqarTvelos samoqalaqo kodeqsis me–19 da 413–e muxlebidan gamomdin-

are.10 unda aRiniSnos, rom sasamarTlos mxridan ssk-s me–19 muxlze dayrdnobiT, moTx-

ovnaze uaris Tqma da am muxlze msjeloba ar iyo marTebuli, radgan mosarCele mama-

misisTvis miyenebuli moraluri zianis anazRaurebas da misTvis memkvidreobis wesiT am 

Tanxis gadacemas ar iTxovda.11 sasarCelo moTxovna iyo, moraluri zianis anazRaureba im 

gancdisa da tkivilisaTvis, rac gamoiwvia mamis daRupvam. 

erT-erTi saqmis faqtobrivi garemoebebis Tanaxmad, mosarCelis meuRle muSaobda 

durglad, romelic samsaxurebrivi movaleobis Sesrulebisas Camovarda meore sarTulis 

saxuravidan da miiRo mZime travma da gardaicvala. ojaxis erTaderTi marCenalis gar-

dacvalebis, masTan dakavSirebuli fsiqoemociuri stresis Sedegad, mosarCeles dauz-

ianda janmrTeloba, kerZod, daudginda depresia da Semowmebis Sedegad Sromisuunarod 

iqna cnobili. sakasacio sasamarTlom miuTiTa, rom bevr SemTxvevaSi – saxelSekrulebo 

Tu deliqturi urTierTobis dros (miT umetes piris gardacvalebisas), SeiZleba dadg-

es moraluri ziani, magram Tu kanoniT ar aris gaTvaliswinebuli misi anazRaureba, igi 

ar anazRaurdeba. sasamarTlom ganmarta, rom ojaxis wevris gardacvaleba yovelTvis 

ukavSirdeba mZime gancdebs da fsiqologiur travmas, ramac, garkveul SemTxvevaSi, Ses-

aZlebelia, janmrTelobis dazianebac gamoiwvios, magram janmrTelobis dazianeba zianis 

mimyeneblis qmedebasTan uSualo da pirdapir mizezobriv kavSirSi unda iyos.12 mopasuxe 

pasuxismgebelia zianze, romelic marTlsawinaaRmdego qmedebis bunebrivi da Tanmdevi 

Sedegia, Sesabamisad, dazaralebuli aseT SemTxvevaSi aris uSualo msxverpli da ara misi 

ojaxis wevri.13 

8 biWia m., piradi cxovrebis dacva saqarTvelos samoqalaqo samarTlis mixedviT, 2012, 252-253.

9 zoiZe b., niniZe T., Sengelia r., Wanturia l., xecuriani j. (red.), saqarTvelos samoqalaqo kodeqsis komentari, 

wigni mesame, valdebulebiTi samarTali, zogadi nawili, 2001, 471.

10 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2005 wlis 25 mai-

sis gadawyvetileba saqmeze #as-469-783-05.

11 Sead. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 14 Tebervlis gadawyvetile-

ba saqmeze #as-1337-1177-2010.

12 Sead. saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris gadawyvetileba saqmeze #1/6/561,568, 

II, 23, 24, 67.

13 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 1 maisis gadawyvetileba #as-113-

mariam gaiparaSvili
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zemoT moyvanili praqtikis msgavsia gadawyvetilebebi davebze, romlebic efuZneba 

ssk-s 1007-e muxls. kerZod, erT-erTi saqmis faqtobrivi garemoebebis Tanaxmad, mSo-

biarobis dros daSvebuli samedicino Secdomis Sedegad gardaicvala pacienti. mo-

sarCelis (gardacvlili pacientis Svilis) meurvem moiTxova mopasuxeebisaTvis, 50 000 

laris dakisreba moraluri zianis asanazRaureblad. Tbilisis saqalaqo sasamarTlos 

gadawyvetilebiT, sarCeli moraluri zianis anzRaurebis Taobaze ar dakmayofilda. sa-

samarTlom miiCnia, rom moraluri zianis moTxovnis dakmayofilebis safuZveli, moce-

mul SemTxvevaSi, ar arsebobda. saapelacio sasamarTlom ZalaSi datova gadawyvetileba 

da saqarTvelos uzenaesma sasamarTlom sssk-is 391-e muxlis safuZvelze, sakasacio sa-

Civari cno dauSveblad.14 

2017 wels miRebul gadawyvetilebaSi uzenaesma sasamarTlom ganmarta, rom moral-

uri ziani anazRaurdeba janmrTelobis xelyofis SemTxvevaSi, ris Sedegadac dazarale-

buli ganicdis sulier tanjvas, fsiqikur stress.janmrTelobis dazianebaSi igulisxmeba 

iseTi zemoqmedeba, romelic xelyofs dazaralebulis sxeuls an misi organizmis Sinagan 

procesebs. ganxilul SemTxvevaSi ki moraluri ziani ar anazRaurda, radgan mopasuxem 

marTlsawinaaRmdego, braleuli qmedebiT xelyo mosarCelis Svilis sicocxle da ara 

uSualod mosarCelis janmrTeloba.15 

zemoT dasaxelebuli gadawyvetilebebis Tanaxmad, ssk-s 413-e muxli ganimarteba 

sakmaod viwrod da im SemTxvevaSic, Tu gardacvalebam gamoiwvia ojaxis wevris fsiqiku-

ri janmrTelobis dazianeba, moraluri ziani ar anazRaurdeba.16 Tu mxare iTxovs axlob-

lis tanjvisTvis moraluri zianis anazRaurebas da Tanxis memkvidreobis wesiT misTvis 

gadacemas sarCeli ar kmayofildeba ssk–s me–19 muxlidan gamomdinare.17 Tu mosarCele 

iTxovs moraluri zianis anazRaurebas im tanjvisTvis rac mas miadga axlobeli adamianis 

gardacvalebis gamo, sarCeli ar kmayofildeba ssk–s 413 muxlidan gamomdinare, radgan 

axloblis gardacvalebis SemTxvevaSi moraluri zianis anazRaureba ar aris kanoniT 

pirdapir gaTvaliswinebuli. aramarTebulia, kanonis damrRvevs ufro naklebi pasuxismge-

bloba daekisros piris gardacvalebis SemTxvevaSi, vidre mas daekisreboda msxverpli 

rom gadarCeniliyo. problemas warmoadgens isic, rom uzenaesi sasamarTlos samoqalaqo 

saqmeTa palata dRemde miyveba gakritikebul gadawyvetilebebSi asaxul pozicias, ma-

Sin rodesac msgavs davas gansxvavebulad wyvets uzenaesi sasamarTlos administraciul 

saqmeTa palata.18 kerZod, administraciuli palata eyrdnoba adamianis uflebaTa evro-

puli sasamarTlos praqtikas19 da ganmartavs: ̀ kanonmdeblobiT gaTvaliswinebuli ar aris 

108-2014; saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2015 wlis 26 noembris gadawyvetile-

ba #as-889-839-2015.

14 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2016 wlis 29 ianvris gadawyvetileba #as-

891-841-2015.

15 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2017 wlis 14 ivlisis #as-593-568-2016 gad-

awyvetileba.

16 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis gadawyvetilebebi: #3k-1218-01, #3k-1754-01, 

#as-14-1466-05, #as-665-626-2012, #as-1566-1469-2012.

17 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis gadawyvetilebebi: 

#3k-1218-01, #as-14-1466-05.

18 saqarTvelos uzenaesi sasamarTlos administraciuli kolegiis gadawyvetilebebi: #bs-972-936(3k-08), # bs-

78-78(k-12), #bs-1521-1478(2k-08), #bs-1107-1096(k-11), #bs-914-878(k-08).

19 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa kolegiis 2017 wlis 29 ivnisis gadawyvetileba 

#bs-344-342(2k-17).
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Svilis an sxva axloblis sicocxlis xelyofis gamo miyenebuli moraluri zianis anaz-

Raureba anu moraluri ziani, romelic ar atarebs restituciis mniSvnelobas, fuladi 

kompensaciiT SeiZleba aunazRaurdes mxolod dazaralebuls da ara mis uflebamonacv-

les, Tumca aRniSnuli ar gamoricxavs gardacvlilis mSoblisaTvis moraluri zianis 

anazRaurebas, ukeTu mas danaSauliT uSualod miadga ziani.~20 Sesabamisad, kanonis norma 

radikalurad gansxvavebulad ganimarteba kolegiebis mier.

2.2. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa 
palatis gansxvavebuli praqtika axlobeli adamianis gardacvalebis 

SemTxvevaSi moraluri zianis anazRaurebis Taobaze
erT-erT saqmeSi, mosarCele iTxovda misi Svilis gardacvalebiT miyenebuli moral-

uri zianis anazRaurebas, romelic imyofeboda samkrunalo dawesebulebaSi da amave or-

ganizaciis aRsazrdelma mokla is. mosarCele iTxovda organizaciisgan moraluri da 

materialuri zianis anazRaurebas, radgan man ver uzrunvelyves misi Svilis usafrTx-

oeba. saapelacio palatam ganmarta, rom Svilis gardacvalebis gamo, mosarCelis janmr-

Telobis mdgomareobis (vegetonevrozis diagnozi) gauareseba, zianis anazRaurebis da-

kisrebis kanonismier winapirobas qmnis. sakasacio sasamarTlos ganmartebiT, sakasacio 

saCivris ganxilvisa da sakasacio sasamarTlos axali gadawyvetilebis miRebis saWiroeba 

ar arsebobda samarTlis ganviTarebisa da erTgvarovani sasamarTlo praqtikis Camoy-

alibebisTvis da saCivari cno dauSveblad.21 dauSveblobis gadawyvetilebiT, sakasacio 

sasamarTlom gaiziara saapelacio sasamarTlos ganmarteba, rom Svilis gardacvalebis 

SemTxvevaSi moraluri ziani unda anazRaurdes, miuxedavad imisa, rom es ewinaaRmdegebo-

da dadgenil praqtikas.

kidev erT sagamonakliso saqmeSi, mosarCele iTxovda Svilis wamebisa da mkvlelobis 

gamo, mopasuxeTa mier misTvis miyenebuli moraluri zianis anazRaurebas. mosarCelem 

miuTiTa, rom gansakuTrebuli sisastikiT mokles misi Svili da mopasuxeTa mier danaSau-

lis Cadena dadasturebulia kanonier ZalaSi Sesuli sasamarTlo ganaCeniT. mosarCelis 

ganmartebiT, erTadaerTi Svilis sikvdiliT miyenebuli moraluri travmiT gamowveuli 

udidesi sulieri tkivili sicocxlis bolomde gahyveba. Tbilisis saqalaqo sasamarTlos 

samoqalaqo saqmeTa palatam sarCeli nawilobriv daakmayofila mopasuxeebs solidaru-

lad daekisraT moraluri zianis _ 40 000 laris anazRaureba. saapelacio sasamarTlom 

gaiziara pirveli instanciis sasamarTlos Sefasebebi da daskvnebi saqmis faqtobriv da 

samarTlebriv sakiTxebTan dakavSirebiT da ganmarta, rom moraluri zianis SinaarsSi 

igulisxmeba samarTlebrivad daculi im araqonebrivi interesis xelyofa, romelsac ma-

terialurad araferi Seesabameba. saapelacio sasamarTlos ganCineba gaasaCivres mopasux-

eebma, radgan maTi ganmartebiT, saapelacio sasamarTlom arasworad ganmarta samoqalaqo 

kodeqsis 413-e muxli, romlis Tanaxmadac araqonebrivi zianisaTvis fuladi anazRaureba 

SeiZleba moTxovnil iqnes mxolod kanoniT zustad gansazRvrul SemTxvevaSi da saqarT-

velos uzenaesi sasamarTlos praqtikis mixedviT, meuRlis, Svilis an sxva axloblis si-

cocxlis xelyofis gamo miyenebuli moraluri ziani ar anazRaurdeba, radgan aRniSnuli 

20 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa kolegiis 2012 wlis 27 dekembris gadawyvetile-

ba #bs-78-78(k-12), saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa kolegiis 2012 wlis 3 aprilis 

gadawyvetileba #bs-1107-1096(k-11).

21 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 12 martis gadawyvetileba #as-

100-96-2012.
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pirdapir ar aris gaTvaliswinebuli moqmedi kanonmdeblobiT. sakasacio sasamarTlom, 

samarTlebrivad ar Seafasa kasatoris argumentebi, miuxedavad imisa, rom kasatori mar-

Tebulad miuTiTebda, rom saapelacio sasamarTlos gadawyvetileba ewinaaRmdegeboda 

uzenaesi sasamarTlos dadgenil praqtikas. sakasacio sasamarTlom samoqalaqo saproce-

so kodeqsis 391-e muxlis Sesabamisad, sakasacio saCivrebi miiCnia dauSveblad.22

miuxedavad imisa, rom zemoT ganxilul orive saqmeSi saapelacio sasamarTlos gad-

awyvetileba da ganmarteba ewinaaRmdegeboda arsebul praqtikas, sakasacio sasamarTlom 

sakasacio saCivrebi cno dauSveblad. erT saqmeSi mSobelma warmoadgina janmrTelobis 

dazianebis damadasturebeli mtkicebuleba da sasamarTlom miiCnia, rom marTlsawinaaRm-

dego qmedebis iribi Sedegi – gardacvlilis axloblis fsiqikuri janmrTelobis da-

zianeba, warmoadgenda ssk-s 413-2 muxlis regulirebis sferos. meore SemTxvevaSi, mo-

sarCeles ar warmoudgenia janmrTelobis dazianebis damadasturebeli mtkicebuleba, 

magram sasamarTlom miiCnia, rom moTxovna am SemTxvevaSic unda dakmayofilebuliyo. am 

ori saqmis analizidan gamomdinareobs, rom ojaxis wevris gardacvaleba dakavSirebu-

lia mZime sulier gancdebTan da ojaxis wevrs unda aunazRaurdes miyenebuli moral-

uri ziani. moTxovnis dakmayofilebis aucilebel winapirobas ar warmoadgens mosarCe-

lis fsiqikuri janmrTelobis dazianeba. amgvari ganmarteba aris marTebuli, saCivrebis 

dauSveblobiT, sakasacio sasamarTlom gaiziara saapelacio sasamarTlos es midgoma da 

amiT Seecada arsebuli praqtikis cvlilebas. 

saqarTvelos uzenaesi sasamarTlos 2018 wlis gadawyvetilebis Tanaxmad, ojaxis wev-

ris gardacvalebis gamowveuli dardi, glova da depresia, ar aris moraluri zianis anaz-

Raurebis winapiroba. msgavss SemTxvevebSi moraluri zianis anazRaurebis valdebuleba 

dasaSvebia gamonaklisis saxiT, `mxolod maSin, rodesac xangrZlivi drois ganmavloba-

Si mimdinareobs mZime fsiqopaTologiuri darRvevebi, romlebic arsebiTad scildeba, 

ubeduri SemTxvevis gamo, janmrTelobis zogadi mdgomareobis mimarT sulieri tkiviliT 

miyenebul zians (vnebebs) da, romelic, amis gamo, SeiZleba, gavaigivoT sxeulis an janmr-

Telobis dazianebasTan.~ Sesabamisad, sasamarTlom miiCnia, rom saapelacio sasamarTlom 

arasworad CaTvala moraluri zianis anazRaurebis sakmaris safuZvlad mxolod mosarCe-

lis sulieri tkivili da tanjva (fsiqologiuri ziani), radgan amas ar gamouwvevia mo-

sarCelis avadmyofoba (janmrTelobis dazianeba). miuxedavad am msjelobisa, `sauaresod 

Sebrunebis dauSveblobis principidan gamomdinare~ palatas ar Seucvlia saapelacio sa-

samarTlos gadawyvetileba.23 dasaxelebuli gadawyvetileba udavod wingadadgmul nabijs 

warmoadgens am sakiTxTan mimarTebiT, rac gvaZlevs imis varaudis safuZvels rom moma-

val gadawyvetilebebSi moraluri ziani SeiZleba anazRaurdes Tu mosarCele janmrTe-

lobis dazianebis faqts daadasturebs.

sssk-s 3911 muxlis 1-li nawilis `b~ punqtis Tanaxmad, saqmis sakasacio wesiT ganmxil-

vel sasamarTlos SeuZlia motivirebuli ganCinebiT saqme gansaxilvelad gadasces saqa-

rTvelos uzenaesi sasamarTlos did palatas, Tu sakasacio palata ar iziarebs sxva saka-

sacio palatis mier adre Camoyalibebul samarTlebriv Sefasebas (normis ganmartebas). 

Sesabamisad, samarTlebrivad swori iqneboda saqme ganexila did palatas da Secvliliyo 

dadgenili praqtika, radgan am qveTavSi ganxiluli gadawyvetilebebi warmoadgens sagam-

onakliso SemTxvevebs.

22 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 22 noembris gadawyvetileba #as-

868-817-2010.

23 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2018 wlis 15 Tebervlis gadawyvetileba 

#as-1185-1105-2017.
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3. axlobeli adamianis gardacvalebis SemTxvevaSi moraluri zianis 
anazRaurebis qarTuli regulaciis mimarTeba adamianis uflebaTa 

evropuli konvenciis meore da mecamete muxlebTan

adamianis uflebaTa evropuli konvencia aregulirebs urTierTobas saxelmwifosa 

da adamians Soris, magram samoqalaqo saqmis ganxilvisas mosamarTles, romelic ixilavs 

deliqtebis sakiTxs, mouwevs imsjelos adamianis uflebebze da Seafasos dapirispire-

buli interesebi proporciulobis principiT.24 adamianis uflebaTa evropul konvencias 

aqvs horizontaluri efeqti da is pirdapir SeiZleba moqalaqeebs ar zRudavdes, magram 

mosamarTle, rogorc samosamarTlo xelisuflebis warmomadgeneli, SeboWilia am kon-

venciiT gadawyvetilebis miRebisas.25 Sesabamisad, Sefasdeba sakiTxi, xom ar irRveva evro-

puli konvenciis me-2 muxlidan gamomdinare pozitiur valdebuleba roca ar mosarCeles 

alxoblis dakargviT gamowveul moralur ziani ar unazRaurdeba. es Tavi afasebs, saqa-

rTveloSi arsebuli regulacia ramdenad warmoadgens konvenciis me-13 muxliT dacul 

efeqtur saSualebas.

konvenciis me-13 muxli saxelmwifoebs avaldebulebs efeqtianad daicvan konvenci-

idan gamomdinare uflebebi. ufleba efeqtur dacvis saSualebaze aris damxmare ufle-

ba. me-13 muxlidan gamomdinare saxelmwifoebs SesaZloa daekisroT valdebuleba miiRon 

axali regulaciebi, romelic uzrunvelyofs me-13 muxlidan gamomdinare valdebule-

bebis Sesrulebas.26 adamianis uflebaTa evropuli sasamarTlos praqtikis Tanaxmad, Tu 

dadgindeba me-2 da me-3 muxlebis darRveva, moraluri ziani, rogorc kompensaciis saxe 

unda iyos Sida kanonmdeblobiT xelmisawvdomi, rogorc efeqturi dacvis saSualeba da 

es valdebuleba am SemTxvevaSi moiazreba me-13 muxlidan gamomdinare.27 evropuli kon-

venciis me-13 muxlidan gamomdinare, Tu arsebobs saWiroeba, pirebs unda SeeZloT kompen-

saciis miReba rogorc materialuri, ise aramaterialuri zianisaTvis rac maT miadgaT.28 

3.1.  adamianis uflebaTa evropuli konvenciis me-2 da me-13 
muxlebidan gamomdinare pozitiuri valdebuleba, Tu gardacvaleba 

gamowveulia sajaro moxelis qmedebiT

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebis Tanaxmad, moraluri 

zianis anazRaureba yovelTvis ekisreba saxelmwifos, romelsac brali miuZRvis msxver-

plis mkvlelobisa da wamebis arasaTanado gamoZiebaSi, radgan aseT SemTxvevebSi irRveva 

konvenciis me–2 muxli.29 axlobeli adamianis gardacvalebis SemTxvevaSi, moraluri zianis 

24 The Oxford Handbook of ComparaƟ ve Law, Edited by Reimann M., Zimmermann R., New York, 2006, 1020.

25 iqve, 1021.

26 Grabenwarter C., European ConvenƟ on on Human Rights: Commentary, Oxford, 2014, 328.

27 Keenan v. United Kingdom, no. 27229/95, § 130, ECHR, 2001; kontrova v Slovakia, no. 7510/04, § 64 ECHR, 2007; Poghosyan a Bagh-
dasaryan v Armenia, no.22999/06, § 46, ECHR, 2012.

28 Kaya v. Turkey, no.158/1996/777/978, § 107, ECHR, 1998; Z and Others v. United Kingdom (GC), no. 29392/95, § 109, ECHR, 2001; Paul 
and Audrey Edwards v United Kingdom, no. 46477/99, §97, ECHR, 2002; Pereira Henriques v Luxembourg, no. 60255/00, § 86, ECHR, 
2006.

29 Kaya v. Turkey, no.158/1996/777/978, ECHR, 1998; Orhan v. Turkey, no. 25656/94, ECHR, 2002; Oğur v. Turkey (GC), no.  21594/93, 
ECHR, 1999; Tekin v. Turkey, no. 22496/93, ECHR, 1998.
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anazRaurebas Rebulobs meuRle an sxva axlo naTesavi.30

saqmeSi reinoldsi gaerTianebuli samefos winaaRmdeg31adamianis uflebaTa evropul-

ma sasamarTlom ganmarta, rom axloblis gardacvalebis SemTxvevaSi pirs unda aunaz-

Raurdes moraluri ziani, Tu piris gardacvalebaze pasuxismgebelia saxelmwifo. faq-

tobrivi garemoebebis Tanaxmad, aplikantis vaJs dausves Sizofreniis diagnozi da igi 

mkurnalobda saxelmwifo saavadmyofoSi. aplikantis vaJi saavadmyofos meeqvse sarTu-

lidan gadmoxta da Tavi moikla. adamianis uflebaTa evropulma sasamarTlom daadgina 

konvenciis me-13 da me-2 muxlebis darRveva, radgan aplikants ar hqonda SesaZlebloba 

mieRo saTanado kompensacia, maT Soris moraluri ziani, Svilis gardacvalebis gamo 

da misi Svilis gardacvaleba gamowveuli iyo saxelmwifo saavadmyofos mier daudevari 

mopyrobiT.

zemoT ganxiluli gadawyvetilebis msgavsia akoci TurqeTis winaaRmdeg32 – ganmcxa-

deblis meuRle mokles 1993 wels. apelanti saxelmwifosgan iTxovda misi qmrisTvis mi-

yenebuli moraluri zianis anazraurebas, romelic mas unda gadascemoda rogorc mis 

memkvidres. ganmcxadebeli aseve iTxovda misTvis miyenebuli moraluri zianis anaz-

Raurebas, rac gamowveuli iyo qmris dakargviT. sasamarTlos gadawyvetilebiTs Tanax-

mad, dairRva konvenciis me-2 da me-13 muxlebi, radgan saxelmwifom ver uzrunvelyo 

efeqtiani gamoZiebis Catareba da Sesabamisi kompensaciis, maT Soris moraluri zianis, 

gadaxda ganmcxadeblisTvis.

saqmeSi, kenani gaerTianebuli samefos winaaRmdeg,33 momCivanis vaJma patimrobis peri-

odSi sicocxle TiTmkvlelobiT daasrula. sasamarTlom daadgina, rom dedisTvis xelmi-

sawvdomi unda yofiliyo konvenciis me-2 da me-13 muxlebidan gamomdinare misTvis Svilis 

sikvdiliT gamowveuli moraluri ziani da dedas unda aunazRaurdes is tanjva rac mis 

Svils miayenes sikvdilamde.34 Tanxis odenoba unda iyos im tkivilis, stresis da SiSis 

proporciuli rac miadga momCivans.35

daskvnis saxiT, unda aRiniSnos, rom Tu piris gardacvaleba gamowveulia sajaro 

moxelis moqmedebiT/umoqmedobiT da sasamarTlo gardacvlilis axloblis sasargeblod 

uflebadamrRvevs ar daakisrebs moraluri zianis anazRaurebis valdebulebas, es iqneba 

adamianis uflebaTa evropuli konvenciis me-2 da me-13 muxlebis darRveva. Semdeg nawil-

Si gaanalizdeba msgavsi midgoma arsebobs, Tu ara, rodesac uflebis xelmyofs warmoad-

gens kerZo piri.

 

30 Kaya v. Turkey, no.158/1996/777/978, ECHR, 1998; Salman v. Turkey, no. 21986/93, ECHR, 2000; Kiliç v Turkey, no. 22492/93, ECHR, 
2000; Cakici v. Turkey, no. 23657/94, ECHR, 1999; Ilhan v. Turkey, no. 22277/93, ECHR, 2000; Güleç v Turkey, no. 54/1997/838/1044, 
ECHR, 1998.

31 Reynolds v. the United Kingdom, no. 2694/08, ECHR, 2012.

32 Akkoc v. Turkey, nos. 22947/93, 22948/93, ECHR, 2000.

33 Keenan v. United Kingdom, no. 27229/95, § 130, ECHR, 2001.

34 iqve, § 131.

35 Keenan v. United Kingdom, no. 27229/95, § 130, ECHR, 2001; Z and Others v. United Kingdom, no. 29392/95, § 109, ECHR, 2001.
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3.2. adamianis uflebaTa evropuli konvenciis me-2 da me-13 muxlebidan 
gamomdinare pozitiur valdebuleba, Tu piris gardacvaleba 

gamowveulia kerZo piris qmedebiT

saqmeSi, zavoloka latviis winaaRmdeg,36 adamianis uflebaTa evropulma sasamarTlom 

pirvelad Seafasa sakiTxi, evropuli konvencia avaldebulebs Tu ara saxelmwifoebs 

kanoniT gaTvaliswinebuli hqondeT axloblis gardacvalebis dros moraluri zinis 

anazRaurebis ufleba, Tu sicocxlis xelmyofi aris kerZo piri. faqtobrivi garemoe-

bebis Tanaxmad, aplikantis 12 wlis Svili gardaicvala mas Semdeg rac mas daejaxa manqana, 

romelsac marTavda kerZo piri. pirma dakrZalvis xarjebis asanazRaureblad gadaixada 

2600 evro. ganmcxadebelis ganmartebiT, Sida kanonmdeblobis Tanaxmad, mas ar SeeZlo 

Svilis gardacvalebis gamo moraluri zianis anazRaurebis moTxovna rac warmoadgenda 

konvenciis me – 13 muxlis darRvevas. sasamarTlom ganmarta, rom konvenciidan gamomdin-

are saxelmwifoebs ar akisriaT valdebuleba kanonmdeblobiT hqondeT gaTvaliswinebu-

li kompensaciis saxe – moraluri ziani, Tu xelmyofi ar aris saxelmwifos warmomadgene-

li.37 sasamarTlom aseve mxedvelobaSi miiRo is faqti, rom latviis samoqalaqo kodeqsi 

icvleboda da SesaZlebeli xdeboda msgavs SemTxvevebSi moraluri zianis anazRaureba. 

zemoT ganxiluli gadawyvetilebidan gamomdinare, doqtrinaSi miiCnevdnen, rom Tu 

sicocxlis xelmyofi piri aris kerZo piri da saxelmwifos ar daurRvevia konvenci-

is me–2 muxlidan gamomdinare pozitiuri valdebuleba, ar arsebobs moraluri zianis 

kompensaciis valdebuleba. Tumca, mogvianebiT, evropulma sasamarTlom ganmarta, rom 

es warmoadgenda gadawyvetilebis (zavoloka latviis winaaRmdeg) araswor da zedmetad 

farTo interpretacias. sasamarTlos ganmartebiT, zavolokas saqmeSi, dadginda, rom 

moraluri zianis anazRaurebis valdebuleba ar arsebobda im konkretul SemTxvevaSi, 

kerZod, rodesac aplikantis Svili gardaicvala sagzao ubeduri SemTxvevis Sedegad me-

same piris daudevobiT da ar arsebobda saxelmwifos arc pirdapiri da arc iribi pasux-

ismgebloba.38 

adamianis uflebaTa evropulma sasamarTlom zavolokas saqmisgan gansxvavebuli 

standarti daadgina saqmeSi, sadac aplikantis axloblis sikvdili gamoiwvia kerZo piris 

gaufrTxilebelma moqmedebam, kerZod avtosagzao SemTxvevam. sasamarTlos ganmartebiT, 

kerZo piris daudevari qmedebiT adamiani gardaicvala da samarTlebrivma sistemam ver 

uzrunvelyo adekvaturi da drouli reagireba, Sesabamisad, saxelmwifom daarRvia kon-

venciis me–2 muxlidan gamomdinare pozitiuri valdebuleba.39 sasamarTlom saxelmwifos 

daakisra moraluri zianis anazRaureba aplikantisTvis, radgan man mZime travma ganicada 

Svilis moulodneli sikvdiliT, romelzec saxelmwifom saTanado reagireba ar moaxdina.

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis Tanaxmad, ev-

ropuli konvenciis me–2 muxlis pozitiuri valdebulebebi40 moicavs, saxelmwifos val-

debulebas, SeimuSavos saTanado regulaciebi, romelic Tanabrad gavrceldeba kerZo da 

sajaro saavadmyofoebze, raTa uzrunvelyofili iyos pacientebis sicocxlis saTanado 

36 Zavoloka v Latvia, no. 58447/00, ECHR, 2009.

37 iqve, § 40.

38 Brincat and others v. Malta, nos. 60908/11, 62110/11, 62129/11, 62312/11, 62338/11, § 26, ECHR, 2014.

39 Anna Todorova v. Bulgaria, no. 23302/03, § 83, ECHR, 2011.

40 Akkoc v. Turkey, nos. 22947/93, 22948/93, ECHR, §§ 77–78, 2000.
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dacva.41 sasamarTlom samedicino sferosTan dakavSirebiT ganmarta, rom Tu pacienti 

kvdeba kerZo an saxelwmifo saavadmyofoSi, xelSemkvrel mxareebs evalebaT gamoikvlion 

gardacvalebis mizezi da pasuxi agebinon deliqtis Camdens, aseve, kanonmdeblobiT Sesa-

Zlebeli unda iyos administraciuli/samoqalaqo wesiT zianis anazRaureba.42 igive stan-

darti vrceldeba sagzao SemTxvevebis dros adamianis gardacvalebaze.43 Tu sicocxlis 

xelyofa kerZo piris mier ar momxdara ganzrax, me-2 muxli ar avaldebulebs saxelmwi-

fos rom man xelmyofis mimarT gamoiyenos sisxlissamarTlebrivi sasjeli,44 Tumca am 

SemTxvevaSi me-2 muxli saxelmwifos avaldebulebs dazaralebulis ojaxs hqondes Sesa-

Zlebloba samoqalaqo wesiT idavos zianis45 anazRaurebaze.46 

Semdegi gadawyvetileba (kalveli italiis winaaRmdeg47) mniSvnelovania, ramdenadac 

is kargad aCvenebs konvenciis meore muxlsa da samoqalaqo wesiT zianis anazRaurebis 

SesaZleblobas Soris kavSirs. saqme exeboda eqimis daudevrobis gamo axalSobilis gar-

dacvalebas. aplikantebi evropuli sasamarTlos winaSe daobdnen, rom saxelmwifom daar-

Rvia konvenciis me-2 muxli, radgan eqims ar daekisra sisxlisamarTlebrivi pasuxismge-

bloba. sasamarTlom ganmarta, rom eqimis sisxlisamarTlebrivi pasuxismgebloba rom ar 

dadga ar aris arsebiTi, radgan mosarCeleebs hqodnaT uflebis aRdgenis alternatiuli 

saSualeba, kerZod, mosarCeleebs rom edavaT samoqalaqo wesiT, isini SeZlebdnen kompen-

saciis miRebas da, aseve, samoqalaqo davis Sedegi SesaZloa yofiliyo eqimisTvis disci-

plinuri pasuxismgeblobis dakisreba. sasamarTlos ganmartebidan gamomdinareobs, rom 

rig saqmeebSi sisxlisamarTlebr pasuxismgeblobas anacvlebs samoqalaqosamarTlebrivi 

pasuxismgebloba da moraluri zianis anazRaurebis SesaZlebloba.

Semdegi saqme (kudra xorvatiis winaaRmdeg48) gamorCeulia imiT, rom samoqalaqo samar-

Talwarmoeba – axlobeli adamianis gardacvalebis gamo moraluri da materialuri zian-

is anazRaureba, adamianis uflebaTa evropulma sasamarTlom pirdapir daukavSira kon-

venciis meore muxlidan gamomdinare pozitiur valdebulebebs. faqtobrivi garemoebebis 

Tanaxmad, 1993 wels aplikantis 8 wlis Svilma, romelic TamaSobda mSenebare saxlTan 

axlos, Senobis Camoqcevis Sedegad miiRo Tavis mZime dazianeba. incidentis Semdeg is 

gadaiyvanes saavadmyofoSi sadac, bavSvs Cautarda operacia mSoblebis nebarTvis gareSe. 

bavSvi gardaicvala operaciidan ramdenime dReSi. mSoblebma samoqalaqo wesiT moiTxoves 

materialuri da moraluri zianis anazRaureba saavadmyofosgan da samSeneblo kompan-

41 Korff  D., The right to life, A guide to the implementaƟ on of ArƟ cle 2 of the European ConvenƟ on on Human Rights, Belgium, 2006, 
14–15.

42 Calvelli and Ciglio v. Italy (GC), no. 32967/96, § 49, ECHR, 2002; Vo v. France (GC), no. 53924/00, § 89, ECHR, 2004; Šilih v. Slovenia (GC), 
no. 71463/01, § 192, ECHR, 2009.

43 Rajkowska v. Poland (dec.), no. 37393/02, ECHR, 2007.

44 MastromaƩ eo v. Italy (GC), no. 37703/97, § 90, ECHR, 2002.

45 sasamarTlo arc erT gadawyvetilebaSi ar akonkretebs zianis saxes: „If the infringement of the right to life or to per-
sonal integrity is not caused intenƟ onally, the procedural obligaƟ on imposed by ArƟ cle 2 to set up an eff ecƟ ve judicial system does not 
necessarily require the provision of a criminal-law remedy in every case. In the specifi c sphere of medical negligence the obligaƟ on may 
for instance also be saƟ sfi ed if the legal system aff ords vicƟ ms a remedy in the civil courts, either alone or in conjuncƟ on with a remedy 
in the criminal courts, enabling any responsibility of the doctors concerned to be established and any appropriate civil redress, such as 
an order for damages and/or for the publicaƟ on of the decision, to be obtained. Disciplinary measures may also be envisaged.“

46 Calvelli and Ciglio v. Italy (GC), no. 32967/96, § 51, ECHR, 2002; Vo v. France (GC), no. 53924/00, § 90, ECHR, 2004; Šilih v. Slovenia (GC), 
no. 71463/01, § 194, ECHR, 2009; Igor Shevchenko v. Ukraine, no. 22737/04, § 51, ECHR, 2012.

47 Calvelli and Ciglio v. Italy (GC), no. 32967/96, ECHR, 2002.

48 Kudra v. CroaƟ a, no. 13904/07, ECHR, 2013.
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iasgan. sasamarTlom ganmarta, rom am saqmeSi aucileblad unda Sefasebuliyo Tu ram-

denad miiRes aplikantebma materialuri da moraluri zianis Sesabamisi anazRaureba da 

miRebuli anazRaureba Tu Seesabameboda konvenciis me–2 muxlis moTxovnebs.49 am saqmidan 

gamomdinareobs daskvna, rom Tu saxelmwifo efeqtianad ver uzrunvelyofs samoqalaqo 

samarTalwarmoebas da gardacvilis axloblebs ar miecemaT saSualeba efeqturad ida-

on materialuri da moraluri zianis anazRaurebaze, es iqneba konvenciis meore muxlis 

darRveva.

adamianis uflebaTa evropuli sasamarTlos saqarTvelos winaaRmdeg miRebuli 

erT-erTi bolo gadawyvetileba Seexeba samedicino gaufrTxileblobis Sedegad axlobeli 

adamianis gardacvalebis SemTxvevaSi moraluri zianis anazRaurebis sakiTxs.50 sasamarT-

lom gaakritika qarTuli kanonmdeblobis midgoma, romlis Tanaxmad, msgavs SemTxvevebSi 

moraluri zianis anazRaurebaze arsebobs `upirobo uari~. uzenaesi sasamarTlos mier 

imis dadasturebis fonze, rom momCivanma `udavod~ ganicada fsiqologiuri stresi misi 

axalgazrda Svilis gardacvalebis gamo, upirobo sakanonmdeblo SezRudviT momCivans 

gaumarTleblad waerTva SesaZlebloba, sasamarTlos gziT moeTxova kompensaciis miReba 

araqonebrivi zianis sanacvlod, rogorc misTvis xelmisawvdomi samoqalaqosamarTle-

brivi dacvis saSualeba. Sesabamisad, sasamarTlom daaskvna, rom adgili hqonda konvenci-

is me-2 muxlis proceduruli valdebulebis darRvevas.

gansakuTrebiT, didi yuradReba unda dauTmon samoqalaqo palatis mosamarTleebma 

SemTxvevbs, romelic piris gardacvalebis Sedegad damdgar zians exeba, radgan adamianis 

uflebaTa evropuli sasamarTlo gansakuTrebul yuradRebas uTmobs sicocxlis xely-

ofis SemTxvevebSi, ra saproceso moqmedebebi ganaxorciela saxelmwifom uflebadar-

Rvevis sapasuxod.51 gamomdinare iqedan, rom adamianis uflebaTa evropuli sasamarTlos 

samarTalwarmoebis praqtika savaldebulo Zalis matarebelia saqarTvelos saxelmwifos-

Tvis, sasamarTlom samarTalSefardeba unda ganaxorcielos zemoaRniSnuli principebisa 

da samarTalwarmoebis praqtikiT dadgenili regulaciebis dacviT, raTa uzrunvelyo-

fil iqnas darRvevis gareSe uflebebis realizeba. rodesac kerZo samarTlis subieqtis 

mier sicocxlis mospobisas, gardacvlilis axloblebs ar aqvT samoqalaqo wesiT moral-

uri zianis anazRaurebis moTxovnis ufleba, es SesaZloa warmoadgendes konvenciis me-2 

da me-13 muxlebis darRvevas.

4. moraluri zianis anazRaurebis Sesaxeb evropis qveynebis 
regulaciebi

evropis bevr qveyanaSi axlobeli adamianis gardacvalebis SemTxvevaSi moraluri 

zianis anazRaurebis Taobaze regulaciebi gansxvavdeba. zogierTi qveynis kanonmdeblo-

bis Tanaxmad, zianis anazRaurebisTvis sakmarisi winapirobaa mosarCelis fsiqikuri tan-

jva, romelic ar warmoadgens fsiqikur aSlilobas, zog qveyanaSi ki zianis anazRaurebis 

aucilebeli winapirobaa fsiqologiuri travma, romelic Sefasebulia, rogorc avadmyo-

foba.52 belgiaSi, inglisSi, safrangeTSi, ungreTSi, irlandiaSi, espaneTSi da SveicariaSi 

49 iqve, § 107; Powell v. the United Kingdom (dec.), no. 45305/99, ECHR, 2000.

50 Sarishvili-Bolkvadze v. Georgia, no. 58240/08, ECHR, 2018.

51 Konczelska v. Poland (dec.), no. 27294/08, § 35, ECHR, 2011.

52 Tort Law in the Jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E. Berlin/
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garkveuli xarisxiT fsiqikuri tanjva aris aucilebeli, rom moraluri ziani aunaz-

Raurdes gardacvlilis naTesavs.53 am sakiTxisadmi bevrad ufro mkacri midgomiT xasi-

aTdebia holandia, kerZod, fatalur SemTxvevebSi mesame pirebs unazRaurdebaT moral-

uri ziani, mxolod im SemTxvevaSi Tu maT ganicades nerviuli Soki da Sesabamisad, isini 

gamodian qmedebis pirdapiri msxverplebi, radgan maTi janmrTeloba aris dazianebuli.54 

4.1.  avstria

avstriis samoqalaqo kodeqsis (ABGB) 1325-e paragrafis Tanaxmad, axlobeli adami-

anis gardacalebisas mesame pirs moraluri zianis anazRaurebis moTxovnis ufleba aqvs 

mxolod im SemTxvevaSi, Tu mas Tavad dauziandeba fsiqikuri janmrTeloba. Tumca, do-

qtrinaSi miiCneoda rom amgvari viwro midgoma unda Secvliliyo da mesame pirebs unda 

miscemodaT SesaZlebloba mieRoT moraluri ziani, Tundac maT midgomodaT mxolod 

emociuri ziani da fsiqikuri janmrTeloba ar dazianebodaT.55 mogvianebiT, avstriis 

uzenaesma sasamarTlom gaiziara doqtrinis mosazreba da daadgina, rom Tu deliqtis 

mimyenebeli moqmedebda uxeSi gaufrTxileblobiT an ganzraxviT, gardacvlilis naTe-

savs aunazRaurdeba moraluri ziani da janmrTelobis dazianeba ar iqneboda moTxovnis 

dakmayofilebis winapiroba.56 mogvianebiT sasamarTlom ganmarta, rom ar aqvs mniSvne-

loba axlo naTesavi Tavad Seeswro Tu ara deliqts da mTavaria rom man ambis gagebis 

Semdeg Zlier sulieri tanjva ganicada.57 aRsaniSnavia, rom dadgenili praqtikis Tanax-

mad, Tu pacientis gardacvaleba gamoiwvia eqimis daudevrobam, gardacvlilis meuRles 

aunazRaurdeba moraluri ziani saxelSekrulebo urTierTobidan gamomdinare, radgan 

xelSekrulebis dacvis mizani msxverplis meuRlesac moicavs.58 

Semdeg saqmeSi, sasamarTlom 1325 ABGB gavrcelebis farglebi mniSvnelovnad gaa-

farTova da masSi moiazra iribi ziani. mosarCelis Svili daiRupa avtosagzao SemTx-

Boston, 2011, 695.

53 Tort Law in the Jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E. Berlin/
Boston, 2011, 696; Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 39, 62, 96 .

54 Tort Law in the Jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E. Berlin/
Boston, 2011, 696; Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 111; European Tort 
Law 2009, Edited by Koziol H., Steininger B., Berlin/New York, 2010, 428; Medical Liability in Europe: A Comparison of Selected Jurisdi-
cƟ ons, edited by Koch B., Berlin/Boston, 2011, 659–660.

55 Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 5-6.

56 avstriis uzenaesi sasamarTlos 2001 wlis 16 maisis gadawyvetileba 2Ob84/01v, onlain xelmisawvdomia: <hƩ ps://
www.ris.bka.gv.at/Dokument.wxe?Abfrage=Justiz&Dokumentnummer=JJT_20010516_OGH0002_0020OB00084_01V0000_000>, 
[20.04.2019].

57 Digest of European Tort Law, Vol 2: EssenƟ al Cases on Damage, Edited by Winiger B., Koziol H., Koch B., Zimmermann R., Belri/
Boston, 2011, 504–505; avstriis uzenaesi sasamarTlos 2001 wlis 22 Tebervlis gadawyvetileba 2Ob79/00g, on-

lain xelmisawvdomia: <hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=JusƟ z&Dokumentnummer=JJT_20010222_
OGH0002_0020OB00079_00G0000_000&ResultFunctionToken=b57e95d4-65d1-4c84-88da-00a969bcff35&Posi-
Ɵ on=1&Gericht=&Rechtssatznummer=&Rechtssatz=&Fundstelle=&AenderungenSeit=Undefi ned&SucheNachRechtssa-
tz=True&SucheNachText=True&GZ=&VonDatum=22.02.2001&BisDatum=&Norm=&ImRisSeit=Undefi ned&ResultPageSi-
ze=100&Suchworte=2Ob79%2f00g>, [20.04.2019].
58 European Tort Law 2010, Edited by Koziol H., Steininger B., Berlin/Boston, 2011, 22; avstriis uzenaesi sasamarTlos 2010 

wlis 30 ivnisis gadawyvetileba 9Ob83/09k, onlain xelmisawvdomia: hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Ju-
sƟ z&Dokumentnummer=JJT_20100630_OGH0002_0090OB00083_09K0000_000.
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vevis Sedegad, radgan manqanas marTavda alkoholuri Trobis qveS myofi piri. Svilis 

gardacvalebis gamo mosarCelem ganicada fsiqologiuri travma, ramac aseve gamoiwvia 

wonis sagrZnobi kleba da misi naadrevi dabereba. garegnobis amgvarma cvlilebam mas 

gadaawyvetina gaekeTebina plastikuri operacia. mosarCele iTxovda plastikuri qiru-

rgiis xarjebis anazRaurebas da sulieri tanjvisTvis kompensacias. avstriis uzenaesma 

sasamarTlom ganmarta, rom mosarCelis naadrevi dabereba gamoiwvia fsiqikurma tanjvam, 

rac Tavis mxriv, gamowveuli iyo misi Svilis gardacvalebiT. es ki gulisxmobs, rom 

naadrevi dabereba iyo janmrTelobis dazianeba 1325 ABGB miznebisTvis. sasamarTlom 

ganmarta, rom plastikuri operacia iyo mkurnalobis xarjebi, romelic misi fsiqologi-

uri mdgomareobis gamosworebisken iyo mimarTuli da, Sesabamisad, aunazRaura plasti-

kuri qirurgiis xarji. mosarCeles aseve aunazRaurda Svilis gardacvalebiT da qirur-

giuli operaciis Tanmdevi tkiviliT gamowveuli moraluri ziani.59

4.2.  germania

germaniis uzenaesma sasamarTlom SezRuda is winapirobebi romlis arsebobis SemTx-

evaSic axloblis gardacvalebis gamo moraluri ziani aunazRaurdeba mosarCeles.60 es 

winapirobebia: travma unda warmoadgendes fsiqikuri janmrTelobis dazianebas da ara 

ubralod mwuxarebas; daavadeba unda iyos seriozuli da is unda grZeldebodes garkev-

uli drois manZilze; es reaqcia ar unda iyos mosarCelis personaluri gamZafrebu-

li aRqmis gamo damdgari Sedegi;61 unda arsebobdes axlo urTierToba gardacvlils da 

mosarCeles Soris.62 sarCeli, axlobeli adamianis gardacvalebis gamo moraluri zian-

is anazRaurebaze, rogorc wesi, kmayofildeba Tu mosarCeles dauzianda janmrTelo-

ba.63 germaniis uzenaesma sasamarTlom daakmayofila im qalis sarCeli, romelic Cavarda 

Sokur mdgomareobaSi mas Semdegc rac Seityo qmris avariaSi daRupvis Taobaze.64 zianis 

anazRaurebis kidev erT winapirobas warmoadgens, rom deliqtis mimyeneblisTvis gan-

Wvretadi da savaraudo unda iyos mosarCelis fsiqikuri janmrTelobis dazianeba.65 

germaniis uzenaesma sasamarTlom ganmarta, rom germaniis samoqalaqo kodeqsis (BGB) 

844 paragrafi ar moicavs Tavis TavSi axloblis gardacvalebis gamo moraluri zianis 

anazRaurebas. sasamarTlos amgvari midgoma mkacrad gakritikda doqtrinaSi, magram 2002 

wels ganxorcielebuli samarTlis reformis dros paragrafis formulireba ar Secvli-

59 European Tort Law 2005, Edited by Koziol H., Steininger B., Austria, 2006, 128–129; avstriis uzenaesi sasamarTlos 2005 wlis 

20 ianvris gadawyvetileba 2Ob7/05a, onlain xelmisawvdomia: <hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=JusƟ z&-
Dokumentnummer=JJT_20050120_OGH0002_0020OB00007_05A0000_000&ResultFuncƟ onToken=1d374226-7d7d-431f-9377-3f4b-
b07c4b49&PosiƟ on=1&Gericht=&Rechtssatznummer=&Rechtssatz=&Fundstelle=&AenderungenSeit=Undefi ned&SucheNachRechts-
satz=True&SucheNachText=True&GZ=&VonDatum=22.02.2001&BisDatum=&Norm=&ImRisSeit=Undefi ned&ResultPageSize=100&Su-
chworte=2Ob7%2f05a>, [20.04.2019].

60 Medical Liability in Europe: A Comparison of Selected JurisdicƟ ons, edited by Koch B., Berlin/Boston, 2011, 272.

61 germaniis uzenaesi sasamarTlos 1985 wlis 5 Tebervlis gadawyvetileba, NJW 1985, 1390.

62 Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 111.

63 germaniis uzenaesi sasamarTlos 1989 wlis 4 aprilis gadawyvetileba, NJW 1989, 2317. 

64 germaniis uzenaesi sasamarTlos 1971 wlis 11 maisis gadawyvetileba, NJW 1971, 1883.

65 iqve; Van Dam C., European tort law, 2013, 177-178.
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la.66 2017 wlis 22 ivliss ganxorcielebuli cvlilebis Sedegad,67 844-e paragrafs daemata 

me-3 nawili, romelis Tanaxmad axlobeli adamianis gardacvalebis SemTxvevaSi moraluri 

zianis anazRaureba SesaZlebelia emociuri tanjvisas.

4.3. inglisi

ubeduri SemTxvevebis aqtis (Fatal Accidents Act 1976) Tanaxmad, mxolod meuRleebs, 

erTi sqesis registrirebul partniorebs da mcirewlovnebis mSoblebs aqvT avtonomiuri 

moTxovnis ufleba moralur zianze, Tu maTi naTesavi gardaicvala.68 am aqtis Tanaxmad, 

mTavar winapirobas warmoadgens, mosarCelis mier gancdili erTgvari `Soki~, romelic 

gamowveulia moulodneli SemTxveviT. Tumca, samedicino sferoSi sicocxlis gaufrTx-

ileblobiT mospobisas problemas warmoadgens am winapirobis mtkiceba.69

Sesabamisi winapirobebis arsebobis SemTxvevaSi, adamiani romelic ar aris qmedebis 

uSualo msxverpli, SesaZloa miCneul iqnas arapirdapir msxverplad. rogorc wesi, ara-

pirdapir msxverpls warmoadgens ubeduri SemTxvevis mowme.70 hilsburgis saqmeSi mo-

sarCeleebi iTxovdnen moraluri zianis anazRaurebas, romelic maT miadgaT 1989 wels 

Cempionatis televiziiT yurebisas, radgan maT dainaxes rogor daiRupnen maTi megobrebi 

da naTesavebi.71 dasaxelebul saqmeSi ziani ar aunazRaurdaT im naTesavebs, romelTac 

matCze momxdari SemTxveva ara sakuTari TvaliT, aramed televiziis meSveobiT naxes.72 

axlobeli adamianis gardacvalebis gamo miyenebuli moraluri zianis anazRaurebi-

sTvis aucilebelia momCivanma daadasturos, rom momxdaris gamo is ganicdis fsiqikuri 

janmrTelobis dazianebas; unda arsebobdes mWidro kavSiri msxveplTan; msxverpli Tavad 

unda Seeswros ubedur SemTxvevas an maleve naxos momxdari ubeduri SemTxveva sakuTari 

TvaliT.73 

bolo winapiroba sasamarTlom Camoayaliba erT-erT saqmeSi,74 romlis faqtobrivi 

garemoebebis Tanaxmad, qals Seatyobines, rom misi ojaxis wevrebi avtokatastrofis Sem-

deg gadaiyvanes saavadmyofoSi, sadac qalma Tavis TvaliT naxa erTi gardacvlili Svili, 

ori Svili da qmari ki mZimed daSavebuli. lordTa palatam aunazRaura qals moralu-

ri ziani, miuxedavad imisa, rom is ar iyo ubeduri SemTxvevis momswre, radgan ubeduri 

SemTxvevis Sedegi naxa sakuTari TvaliT. zianis anazRaurebis kidev erT winapirobas 

warmoadgens is, rom fsiqologiuri ziani gamowveuli unda iyos moulodnelobiT.75 es 

66 Van Dam C., European tort law, 2013, 370.

67 <hƩ ps://thelawreviews.co.uk/ediƟ on/the-aviaƟ on-law-review-ediƟ on-6/1173350/germany>.

68 Medical Liability in Europe: A Comparison of Selected JurisdicƟ ons, edited by Koch B., Berlin/Boston, 2011, 193; Van Dam C., European 
tort law, 2013, 171.

69 Ceri AnnWalters v North Glamorgan NHS Trust [2002] EWCA Civ 1792; Van Dam C., European tort law, 2013, 171.

70 Van Dam C., European tort law, 2013, 178-180. 

71 Alcock and others v Chief Constable of South Yorkshire Police [1992] 1 AC 310; Lunney M., Oliphant K., Tort Law: Text and Materials, 
2013, 335-343.

72 Van Dam C., European tort law, 2013, 178-180.

73 iqve.

74 McLoughlin v O’Brian, [1983] 1 AC 410; Lunney M., Oliphant K., Tort Law: Text and Materials, 2013, 332-335.

75 Alcock and others v Chief Constable of South Yorkshire Police [1992] 1 AC 310; Lunney M., Oliphant K., Tort Law: Text and Materials, 
2013, 335-343.
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gulisxmobs imas, rom fsiqikuri janmrTelobis dazianebis etapobrivi ganviTarebisas, 

moraluri zianis anazRaurebaze veRar idavebs arapirdapiri msxverpli. 

4.4. safrangeTi

franguli samarTali aris ufro liberaluri moraluri zianis anazRaurebis sakiTx-

isadmi vidre inglisuri samarTali da ar akeTebs viwro CamonaTvals Tu vin iTvle-

ba axlobel adamianad. sasamarTloebma gaafarToves pirTa wre da ziani aunazRaurde-

ba ara marto naTesavebs, aramed sacole/saqmrosac, partniorsac.76 1923 wels miRebuli 

gadawyvetilebiT sasamarTlom daamkvidra praqtika, romlis Tanaxmadac axloblis gar-

dacvalebis SemTxvevaSi SesaZlebelia moraluri zianis anazRaureba. kerZod, safrange-

Tis sakasacio sasamarTlom ganmarta, rom samoqalaqo kodeqsis 1382–e muxli moicavs 

moraluri zianis anazRaurebis valdebulebas, Tu axloblebi piris gardacvalebis gamo 

ganicdian did travmas.77 mogvianebiT, sasamarTlom ufro farTod ganmarta dasaxele-

buli norma da miiCnia, rom moraluri zianis moTxovnis ufleba aqvT ara marto ojaxis 

wevrebs, aramed im mosarCelesac vinc daasabuTebs pirdapir da pirad zians. Tumca, sa-

samarTloebis amgavri liberaluri midgoma doqtrinaSi bevr kritikas iwvevs.78 

4.5. unificirebuli samarTali

PETL79 da DCFR80 iTvaliswinebs axlobeli adamianis gardacvalebis SemTxvevaSi moral-

uri zianis anaRaurebas.81 

PETL–is Tanaxmad, axlobeli adamianis gardacvalebam Tu gamoiwvia mosarCelis janmr-

Telobis dazianeba, mas unda aunazRaurdes moraluri ziani. anazRaurdeba mesame pirisT-

vis damdgari ziani Semdeg garemoebaTa gaTvaliswinebiT: ziani unda iyos ganWvretadi 

(3:201); unda daziandes daculi samarTlebrivi sikeTe (2:102); pasuxismgeblobis safuZve-

li (1:101); PETL-is 10:301(1) muxlis Tanaxmad, moraluri ziani SesaZlebelia aunazRaurdes 

im mosarCeles, romelsac axlo urTierToba hqonda dazaralebulTan82 da romelic gan-

icdis Rrma mwuxarebas.83 

DCFR-is VI-2:101(4)(b) muxlis Tanxmad, aramaterialuri ziani gulisxmobs, tkivils, 

tanjvas da cxovrebis xarisxis gauaresebas.84 DCFR-is VI-2:202 muxlis Tanaxmad, axlobe-

76 Van Dam C., European tort law, 2013, 171.

77 Cour de cassaƟ on, Chambre civile, Lejars v. Templier Subsequent developments, DP 1923.1.52, 13/02/1923, onlain xelmisawvdo-

mia: <hƩ ps://law.utexas.edu/transnaƟ onal/foreign-law-translaƟ ons/french/case.php?id=1232>, [20.04.2019].

78 Digest of European Tort Law, Vol 2: EssenƟ al Cases on Damage, Edited by Winiger B., Koziol H., Koch B., Zimmermann R., Belri/Boston, 
2011, 523.

79 Principles of European Tort Law.

80 DraŌ  Common Frame of Reference.

81 European Tort Law 2009, Edited by Koziol H., Steininger B., Berlin/New York, 2010, 671–672.

82 Principles of European Tort Law, Text and Commentary, 2005, Vienna, 175.

83 Digest of European Tort Law, Vol 2: EssenƟ al Cases on Damage, Edited by Winiger B., Koziol H., Koch B., Zimmermann R., Belri/Boston, 
2011, 612–616.

84 Digest of European Tort Law, Vol 2: EssenƟ al Cases on Damage, Edited by Winiger B., Koziol H., Koch B., Zimmermann R., Belri/Boston, 
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li adamianis gardacvalebam Tu gamoiwvia mosarCelis Rrma mwuxareba, romelic ar war-

moadgens samedicino Cvenebas, mas unda aunazRaurdes moraluri ziani. PETL-is msgavsad 

DCFR ar akeTebs ganmartebas, Tu vin unda CaiTvalos axlobel adamianad. komentarebis 

Tanaxmad, ziani unda aunazRaurdeT im adamianebs, romelTac gardacvlilTan, an kanoni-

dan gamomdinare, an de faqto, hqondaT gansakuTrebiT axlo urTierToba.85 doqtrinaSi 

ganmartaven, rom megrobroba, axlo saqmiani an profesiuli urTierToba ar igulisxmeba 

am cnebis qveS.86

5. vin unda CaiTvalos moraluri zianis anazRaurebis miznisTvis 
axlobel adamianad

imisTvis rom dadgidnes Tu vin unda CaiTvalos axlobel adamianad saWiroa adamianis 

uflebaTa evropuli konvenciis me-8 muxlze adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebebis analizi. me-8 muxliT daculia piris ojaxuri cxovrebis pativisce-

mis valdebuleba. ojaxis cnebaSi sasamarTlo aerTianebs registrirebul qorwinebas da 

samoqalaqo partniorobas.87 rogorc wesi ojaxSi moiazreba col–qmari/partniorebi, mS-

oblebi, Svilebi, bebia/babua da SviliSvili.88 

moraluri zianis anazRaurebis moTxovna vis SeuZlia, amis Sesafaseblad sxvadasxva 

qveynis sasamarTlo yuradRebas aqcevs ojaxur urTierTobis siaxloves, msxverpli da 

mosarCele erToblivad uZRvebodnen Tu ara saojaxo saqmianobas. es winapirobebi zog 

qveyanaSi gamoiyeneba alternatiulad, zogan kumulatiurad.89 gabatonebuli mosazrebis 

Tanaxmad, aramaterialuri zianisTvis kompensacia SeuZlia moiTxovos qmedebis uSualo 

msxverplma, Tumca SedarebiTi samarTali cxadyofs, rom fatalur SemTxvevebSi zianis 

anazRaurebas iTxoven is pirebi romlebmac axlo naTesavi dakarges,90 magaliTad, mSoble-

bi, qvrivi, dedmamiSvili,91 an samoqalaqo qorwinebaSi myofi partniori.92 ramdenime qveya-

naSi moraluri zianis moTxovnis ufleba aqvT adamianebs, romlebic ar arian gardacvli-

lis ojaxis wevrebi da romelTac gardacvlilTan `mWidro emociuri kavSiri~ hqondaT. 

2011, 612–616.

85 iqve.

86 Principles, Defi niƟ ons and Model Rules of European Private Law, DraŌ  Common Frame of Reference (DCFR), Edited by Bar C., Clive E., 
Schulte-Nölke H., 2010, 3109.

87 Velikova v. Bulgaria, no. 41488/98, ECHR, 2000; Oğur v. Turkey (GC), no. 21594/93, § 98, ECHR, 1998; Kaya v. Turkey, no.158/1996/777/978, 
§ 122, ECHR, 1998; Ergi v. Turkey, no. 23818/94, § 110, ECHR, 1998; Yaşa v. Turkey, no. 22281/93, § 124, ECHR, 2002; Çakıcı v. Turkey, 
no. 23657/94, § 130, ECHR, 1999; Tanrıkulu v. Turkey, no. 23763/94, § 138, ECHR, 1999; Güleç v Turkey, no. 54/1997/838/1044, § 88, 
ECHR, 1998.

88 Marckx v. Belgium, no. 6833/74, § 45, ECHR, 1979.

89 Medical Liability in Europe: A Comparison of Selected JurisdicƟ ons, edited by Koch B., Berlin/Boston, 2011, 660.

90 Tort law in the jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E. Berlin/
Boston, 2011, 70, 617.

91 Solomou and Others v. Turkey, no. 36832/97, § 41, ECHR, 2008.

92 Velikova v. Bulgaria, no. 41488/98, §§ 13, 98, ECHR, 2000.
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es qveynebia, avstria, belgia, dania, SvedeTi, espaneTi, germania, rumineTi.93 avstriaSi,94 

moraluri zianis anazRaurebis miznisTvis araregistrirebul urTierTobaSi myof part-

niors, rom aunazRaurdes ziani, urTierToba unda iyos xangrZlivi, Tavisi xasiaTiT 

registrirebuli qorwinebis msgavsi da arc erTi partniors ar unda hyavdes meuRle.95 

SveicariaSi doqtrinisa da sasamarTlo praqtikis Tanaxmad, saqmro/sacole iTvleba na-

Tesavad.96 Tumca, pirebs, romlebic erTad cxovroben SeuZliaT Tu ara moraluri zianis 

anazRaureba partnioris gardacvalebis gamo, sadavo sakiTxia Sveicariis samarTalSi.97 

yovelive zemoaRniSnulidan gamomdinare, saqarTveloSi, moraluri ziani unda 

aunazRaurdes gardacvlilis im axlobel adamianebs, romlebic arian misi ojaxis 

wevrebi an masTan iyvnen iseT urTierTobaSi, romelic Tavisi arsiT hgavs ojaxur 

Tanacxovrebas.

6. daskvna

saqarTvelos uzenaesi sasamarTlos dadgenili praqtikis Tanaxmad, ssk-s 413-e muxli 

ganimarteba sakmaod viwrod da axlobeli adamianis gardacvalebis SemTxvevaSi moraluri 

ziani ar anazRaurdeba, radgan es SemTxveva ar aris kanoniT gaTvaliswinebuli. uzenaesi 

sasamarTlos sagamonakliso gadawyvetilebaTa analizidan gamomdinare, marTlsawinaaRm-

dego qmedebis iribi Sedegi – gardacvlilis axloblis fsiqikuri janmrTelobis daziane-

ba, warmoadgens ssk–s 413–2 muxlis regulirebis sferos. aseve, moraluri zianis anaz-

Raurebis aucilebel winapirobas ar warmoadgens mosarCelis fsiqikuri janmrTelobis 

dazianeba, radgan ojaxis wevris gardacvaleba yovelTvis dakavSirebulia mZime sulier 

gancdebTan. amgvari ganmarteba aris marTebuli da sasamarTloebma es pozicia unda gai-

ziron sakiTxis gadawyvetisas.

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebis Tanaxmad, moralu-

ri zianis anazRaureba yovelTvis ekisreba saxelmwifos, romelsac brali miuZRvis msx-

verplis mkvlelobisa da wamebis arasaTanado gamoZiebaSi. saqarTvelos winaaRmdeg ga-

motanili erT-erTi bolo gadawyvetileba cxadhyofs, rom kerZo piris mier sicocxlis 

93 Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 5, 39, 111, 200; Tort Law in the 
Jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E., Berlin/Boston, 2011, 700

94 European Tort Law 2005, Edited by Koziol H., Steininger B., Austria, 2006, 132–134; avstriis uzenaesi sasamarTlos 2005 wlis 

21 aprilis gadawyvetileba 2Ob90/05g, onlain xelmisawvdomia: <hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=JusƟ z&-
Dokumentnummer=JJT_20050421_OGH0002_0020OB00090_05G0000_000&ResultFuncƟ onToken=a9e23735-cd9d-40c5-89f5-eecb
1f75b265&PosiƟ on=1&Gericht=&Rechtssatznummer=&Rechtssatz=&Fundstelle=&AenderungenSeit=Undefi ned&SucheNachRechts-
satz=True&SucheNachText=True&GZ=&VonDatum=22.02.2001&BisDatum=&Norm=&ImRisSeit=Undefi ned&ResultPageSize=100&Su-
chworte=2Ob90%2f05g>, [20.04.2019], avstriis uzenaesi sasamarTlos 2005 wlis 12 maisis gadawyvetileba 2Ob41/03y, 
onlain xelmisawvdomia: <hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=JusƟ z&Dokumentnummer=JJT_20050512_OGH000
2_0020OB00041_03Y0000_000&ResultFuncƟ onToken=922f4556-718f-40a6-b36c->, [20.04.2019].

95 Tort law in the jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E., Berlin/
Boston, 2011, 700; avstriis uzenaesi sasamarTlos 2002 wlis 29 agvistos gadawyvetileba 8Ob127/02p, onlain xel-

misawvdomia: <hƩ ps://www.ris.bka.gv.at/Dokument.wxe?Abfrage=JusƟ z&Dokumentnummer=JJT_20020829_OGH0002_
0080OB00127_02P0000_000>, [20.04.2019]. 
96 Tort law in the jurisprudence of the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E., Berlin/
Boston, 2011, 701.

97 Damages for non-pecuniary loss in a comparaƟ ve perspecƟ ve, edited by Rogers H., Austria, 2001, 306; Tort law in the jurisprudence of 
the European Court of Human Rights, Edited by Fenyves A., Karner E., Koziol H., Steiner E., Berlin/Boston, 2011, 701.
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gaufrTxilebeli mospobis SemTxvevaSi aucilebelia moraluri zianis anazRaureba, wi-

naaRmdeg SemTxvevaSi saxelmwifo daarRvevs konvenciis me-2 muxls. 

evropis bevr qveyanaSi gansxvavebuli regulaciebia axlobeli adamianis gardacvalebis 

SemTxvevaSi moraluri zianis anazRaurebaze. zogierTi qveynis Sida kanonmdeblobis Ta-

naxmad, zianis anazRaurebisTvis sakmarisi winapirobaa mosarCelis fsiqikuri tanjva, ro-

melic ar warmoadgens fsiqiatriul aSlilobas, zog qveyanaSi ki zianis anazRaurebis 

aucilebeli winapirobaa fsiqologiuri travma, romelic Sefasebulia, rogorc janmrT-

elobis dazianeba. imisTvis rom qarTuli kanonmdebloba iyos TanxvedraSi ganviTarebu-

li qveynebis praqtikasTan, aucilebelia axlobeli adamianis gardacvalebis SemTxvevaSi 

anazRaurdes moraluri ziani.

aucilebelia, axlobeli adamianis gardacvalebis SemTxvevaSi anazRaurdes moraluri 

ziani, radgan es idea gamomdinareobs moraluri zianis arsidan. kerZod, moraluri ziani 

gankuTvnilia gancdili dardis, mwuxarebis da dakarguli urTierTobis sakompensaciod. 

es idea ki gulisxmobs imas, rom saqarTvelos samoqalaqo kodeqsiT unda iyos gaTval-

iswinebuli axlobeli adamianis gardacvalebis SemTxvevaSi moraluri zianis anazRaure-

bis SesaZlebloba. deliqtis Sedegad gardacvlilis axloblebs aqvT moraluri zianis 

anazRaurebis ufleba gancdili mwuxarebisTvis. sasurvelia, kanonmdebelma gansazRvros 

mosarCeleTa wre, romelic ar iqneba viwro da mxolod naTesaur kavSirze mibmuli. saer-

To sasamarTloebma, dRevandeli sakanonmdeblo regulirebis farglebSic unda daakmay-

ofilon axloblis gardacvalebis gamo miyenebuli moraluri ziani, ganurCevlad imisa, 

mosarCeles dauzianda fsiqikuri janmrTeloba, Tu is ubralod Rrma mwuxarebas ganic-

dis, radgan moraluri zianis arsidan gamomdinare, orive SemTxvevaSi mosarCeles aqvs 

moraluri zianis anazRaurebis moTxovnis ufleba.
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