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kerZo  samarTlis  mimoxilva 

mTavari redaqtorebisgan

moxaruli varT, rom mogveca SesaZlebloba Cvens mkiTxvels mivawodoT „kerZo samar-

Tlis mimoxilvis“ morigi nomeri. rogorc yovelTvis, amjeradac, warmogidgenT iuridi-

uli fakultetis profesorebisa da studentebis samecniero statiebs, romlebic samar-

Tlis Tanamedrove gamowvevebs eZRvneba. Tavdapirvelad gvinda SemogTavazoT samecniero 

konferenciebis masalebi.

pirveli konferencia, romelic gaimarTa 2023 wlis 10 ivniss, Tanamedrove kerZo 

samarTlis institutma Caatara administraciuli da sakonstitucio samarTlis sapro-

fesoroebis monawileobiT, mieZRvna kerZo da sajaro samarTlis amJamindel gamowvevebs. 

SeiZleba iTqvas, rom am problemis wina planze wamoweva drois moTxovnaa, romelic 

samarTlis am sferoebs ki ar aSorebs erTmaneTisgan, aramed aaxloebs maT, rac aZlierebs 

samarTlis mTlianoba-erTianobaSi aRqmis aucileblobas. gansakuTrebiT TvalSisace-

mia ZiriTadi uflebebis gavlena samarTlis dargobriv materiebze. kerZo da sajaro 

samarTals Soris arsebuli gamyofi kedeli seriozul ryevas ganicdis. SeuZlebelia es 

ar gaviTvaliswinoT kanonSemoqmedebis procesSi da sasamarTlo praqtikaSi. iuridiul 

fakultetze kerZo da sajaro samarTlis urTierTmimarTebis Tanamedrove tendenciebis 

kvleva calke mimarTulebadac Camoyalibda. aRniSnuli konferenciis masalebi, romleb-

sac ixilavT am gamocemaSi, amis dadasturebaa. 

meore, saerTaSoriso konferencia, romelic Catarda 2023 wlis 28 ivliss, Tsu-s iu-

ridiuli fakultetis Tanamedrove kerZo samarTlis institutisa da alte universite-

tis samarTlis skolis erToblivi organizebiT, mieZRvna dasavluri samarTlis gavlenas 

aRmosavleTis qveynebze. es konferenciac erTgvarad drois, kerZod, samarTalTa harmo-

nizaciis gamoZaxilia. konferenciis masalebidan Cans, Tu ra didia dasavlur (evropul) 

samarTalze moTxovnileba aRmosavleTis qveynebSi. es procesi, Zvelze rom aRaraferi 

vTqvaT, dResac Zlieria, risi kargi magaliTia CineTis axal samoqalaqo kodeqsze ger-

manuli samarTlis gavlena. JurnalSi warmodgenilia qarTveli da ucxoeli mkvlevrebis 

saintereso werilebi, saidanac Cans, rom samarTlis sxvadasxva sistemebis gamyofi kedel-

ic aseve seriozulad iryeva da amaSi mTavar rols TamaSobs samarTlis pozitivisturi 

Teoria, romlis erT-erTi mTavari damsaxurebaa moqmedi samarTlis gawmenda CveulebiTi 

samarTlis moZvelebuli minarevebisagan. 

garda konferenciaTa masalebisa, JurnalSi ixilavT kerZo samarTlis aqtualuri 

problemebisadmi miZRvnil saintereso werilebs. imedia, Cveni mkiTxveli amjeradac 

didi interesiT Sexvdeba am gamocemas da TviTonac gamoiyenebs mas samecniero aqtivobis 

mizniT.

 Tanamedrove kerZo samarTlis institutis direqtori, prof., besarion zoiZe

iuridiuli fakultetis dekani, asoc. prof., Tamar zarandia

Tsu-s doqtoranti, mowveuli leqtori, marika dumbaZe
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Besarion Zoidze (Prof., TSU)

THE INTERACTION BETWEEN PRIVATE AND PUBLIC LAW 

PRIMARILY IN THE CONTEXT OF THE THEORY OF INTERESTS

ABSTRACT

Contrary to Common law systems, the Con  nental law does strictly diff eren  ate between the Private 
and Public law based on the tradi  ons of Roman law tradi  ons. However, from the second half of the 20th 
century, the disintegra  on of demarca  on line between private and public law is clearly visible. The primary 
reason for such events is the infl uence of basic rights over the en  re legal system. Thanks to this infl uence, 
the confl ict between industrial (fi eld-based) regula  on and the cons  tu  onal order of values, namely the 
protec  on of fundamental rights, is resolved in favour of the la  er. In recent years, the interest of Georgian 
scholars has been focused on this event. In this ar  cle, we tried to see this problem from the perspec  ve of 
the theory of interest and to show the importance of integrity of law for prac  cal purposes.
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kerZo  samarTlis  mimoxilva 

besarion zoiZe*

kerZo da sajaro samarTlis urTierTmimarTeba                         
(upiratesad interesis Teoriis konteqstSi)

I. istoriuli konteqsti

samarTlis orwevrovan sistemaze, rogoricaa kerZo da sajaro samarTali, jer kidev 

iustinianes kanonmdeblobaSia saubari. instituciebSi naTqvamia: „samarTlis mecniereba 

(Seswavla) or nawilad iyofa: sajaro da kerZo. sajaroa [is] samarTali, romelic romis 

saxelmwifos mdgomareobas exeba, kerZo samarTali ki _ kerZo pirebis sargebels (inter-

ess).1 visac ki gasCenia interesi, ekvlia kerZo da sajaro samarTlis sistema, yvela imow-

mebs iustinianes aRniSnul danawess. Tumca, misi Sefasebisas gasaTvaliswinebelia sajaro 

da kerZo samarTlis wilobrivi mdgomareoba romis samarTalSi. imdenad farToa kerZo 

samarTlis moqmedebis farglebi, rom lamis mTel samarTalTanaa igi gaigivebuli. es 

kargad Cans igive instituciebidan. iq vkiTxulobT: „1. yoveli xalxi, romelsac kanonebi 

an Cveulebebi marTavs, nawilobriv Tavis sakuTar samarTals iyenebs da nawilobriv _ 

yvelasaTvis saerTo samarTals. vinaidan is samarTali, romelsac TiToeuli xalxi Tav-

isTvis adgens, Tavisi sakuTaria da mas ewodeba civiluri samarTali, e.i. TiTqos Tavad 

am saxelmwifos sakuTari samarTali, xolo samarTals, romelic bunebis gonma yvela ada-

mians Soris daawesa, Tanabrad icavs yvela xalxi da mas ewodeba xalxTa samarTali. e.i. 

[samarTali], romelsac yvela xalxi iyenebs“.2 samoqalaqo samarTlis kavSiri romael moqa-

laqeebTan, Cans Tavad termini civis-idan, rac niSnavs moqalaqes. amitomac, igi aRniSnavda, 

zogadad romis moqalaqeTa samarTals. igi moicavda samarTlis did nawils, romelic 

exeboda sakuTriv romis moqalaqeebs.3 aseTi farTo gagebis (moqmedebis) safuZvels iZle-

va iustinianes instituciebis dasaxelebuli nawilis gagrZeleba: „amrigad, (axla) Cven 

unda visaubroT kerZo samarTlis Sesaxeb, romelic samnawiliania, vinaidan igi Sedgeba an 

bunebiTi, an xalxTa da an civiluri danawesebisagan“.4

kerZo da sajaro samarTlis motanili gansazRvrebis mixedviT, isini erTmaneTisa-

gan gamijnulia interesebis doneze. sargebeli, romelic axlavs kerZo samarTlis ganx-

orcielebas, miemarTeba da xmardeba kerZo pirs, maSin rodesac sajarosamarTlebrivi 

sargebeli mTlian saxelmwifo interesebs ukavSirdeba. pirvel SemTxvevaSi kerZo piri 

gamoiyureba, rogorc mizani, saxelmwifo ki saSualeba, meore SemTxvevaSi ki, wina planze 

dgas mTlianad saxelmwifos interesebi, xolo, kerZo piri meorexarisxovania. garda ami-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori, TinaTin wereTlis saxelobis 

saxelmwifosa da samarTlis institutis mTavari mecnier TanamSromeli, Tsu-s iuridiul fakultetTan arse-

buli Tanamedrove kerZo samarTlis institutis direqtori.

1 ix. romis samarTlis Zeglebi, iustinianes instituciebi, laTinuridan Targmna, winasityvaoba, SeniSvnebi da 

saZieblebi daurTo profesorma nugzar surgulaZem, gamomcemloba „meridiani“, Tb., 2002, 13.

2 ix. romis samarTlis Zeglebi, gaiusis instituciebi, laTinuridan Targmna, winasityvaoba, SeniSvnebi da saZie-

blebi daurTo profesor nugzar surgulaZem, Tsu-is gamomcemloba, wigni pirveli, 1. 

3 ix. romis samarTlis Zeglebi, gaiusis instituciebi, wigni pirveli, 393.

4 ix. romis samarTlis Zeglebi, iustinianes instituciebi, wigni pirveli, 13.
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sa, kerZo samarTlis normebis gamoyeneba xdeba kerZo pirTa SexedulebiT, sajaro ki, 

imperatiuli xasiaTisaa da aucileblad unda Sesruldes.5

mkvlevrebis monacemebze dayrdnobiT kerZo da sajaro samarTlis Tanacxovrebis 

(mimarTebis) istoriuli procesi ise viTardeboda, rom isini erTmaneTs ecilebodnen 

prioritetis mopovebaSi. kerZo samarTlis dominanturi mdgomareoba ganpirobebuli iyo 

aramarto imiT, rom sajarosamarTlebrivi institutebi iyo susti, aramed, pirvel rigSi 

imiT, rom adamianTa cxovrebaSi kerZo sawyisebi iyo Zlieri. is, imdenad Zlieri iyo, rom 

sajaro samarTlebriv dawesebulebebsac misi suni asdioda. aq, kerZo interesi kerZo 

samarTals ki ar afuZnebda, aramed, igi xdeboda sajaro interesis damoukideblobis sa-

fuZveli. amis SesaniSnavi magaliTs warmoadgenda Suasaukuneebisdroindeli saxelmwifo, 

rogorc daCexil-danawevrebuli samefo-samTavroebad, rac xelisSemSleli iyo Zlieri, 

erTiani saxelmwifos Camoyalibebis saqmeSi. Sesabamisad, sajarosamarTlebrivi insti-

tutebic am viwro interesebis gamomxatveli iyo. saqarTvelos istoria amis SesaniSnav 

magaliTs warmoadgenda. erTiani sajaro samarTlis uqonlobis drosac ki, igrZnoboda 

kerZo samarTlis erTianoba. magaliTad, vaxtang VI samarTlis wignTa krebuli da misi 

erT-erTi mTavari Zegli, samarTali mefe vaxtangisa, samoqmedo  samarTals warmoadgenda 

saqarTvelos im samefo-samTavroebSic, romlebic vaxtang VI-is iurisdiqciaSi ar Sedi-

oda. samarTlis istorikosebs dadgenili aqvT, rom araerTiani qarTuli saxelmwifos 

pirobebSi, erTiani iyo samarTlebrivi kultura, raSic pirvel rigSi igulisxmeba kerZo 

samarTali. es cxadia ar iyo marto Cveni xalxisaTvis damaxasiaTebeli movlena, mas adgili 

hqonda sxva qveynebSic da axlac aseTi mimarTebaa kerZo da sajaro samarTals Soris. mag-

aliTad, dRevandeli qarTuli kerZo samarTali ZiriTadad evropuli samarTlis niadag-

zea dafuZnebuli da am azriT, didia misi msgavseba evropis qveynebis kerZo samarTalTan 

da aramarto evropisa, Zlieria amerikuli samarTlis gavlena samewarmeo samarTalze. 

amisgan gansxvavebiT, didia qarTuli sajaro samarTlis gansxvaveba im qveynebis sajaro 

samarTlisgan, romeli qveynebis kerZo samarTalic aRmoCnda Cveni samarTlis erT-erTi 

mTavari wyaro. kidev meti, samarTlis istorikosebs, gansakuTrebiT es exeba profesor 

giorgi nadareiSvils, dadgenili aqvT, rom maSinac ki, roca saqarTveloSi moqmedebda 

aRmosavluri tipis sajaro samarTlis Zeglebi (magaliTad, „xelmwifis karis garigeba“, 

„dasturlamali“ da a.S.), kerZo samarTali inarCunebda damoukideblobasa da TviTmyo-

fadobas, zogierTi gamonaklisis (mxedvelobaSia miwis mflobeloba) garda. es garemoeba 

adasturebs am ori dargis (sferos) erTmaneTisagan damoukideblobasa da gansxvavebas. 

es faqtebi metyveleben imazec, rom sajaro samarTali ufro fiqtiuri xasiaTisaa da 

wminda praqtikuli, teqnikuri gamogonebaa. qveyanam SeiZleba bevrjer Seicvalos Tavisi 

sajaro samarTali, magram kerZos Secvla seriozul sirTules warmoadgens. es imitom, 

rom kerZo samarTals adamianTa bunebaSi aqvs fesvebi gadgmuli da naneiSvilis sityvebs 

gavimeoreb axlac da vityvi, rom kerZosamarTlebrivi kanonmdebloba rom gauqmdes, ker-

ZosamarTlebrivi wesrigis sruli CamoSla ar moxdeba. es imitom, rom kerZo samarTa-

li ver eteva kanonis farglebSi, SeuZlebelia misi ise moxelTeba kanonSi, rom kanonis 

gauqmeba iwvevdes mis gauqmebas. samagierod, sajaro samarTali marTlac CamoiSleba, Tu 

misi momwesrigebeli kanonmdebloba gauqmdeba. igi dakargavs garegani imperatiulobis, 

savaldebuloobis Tvisebas da veRar SenarCundeba, vinaidan aRarc Sinagani savaldebu-

looba iarsebebs, rogorc es kerZo samarTalSia.

sajaro samarTlis namdvili istoria ukavSirdeba safrangeTis did revolucias (1789 

5 ix. Чезаре Сапфилиппо, Курс Римского Частного Права, Москва, Издательство Бек, 2000, 26. 
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weli). manamde, XVII-XVIII saukuneebSi mzaddeboda Teoriuli safuZvlebi sajaro samarT-

lisa. xelisuflebis danawilebis koncepcia swored am dros SemuSavda monteskies mier. 

feodaluri urTierTobebis rRvevam da kapitalizmis safuZvlebis Cayram moiTxova ar-

amarto kerZo samarTlis axal yaidaze mowyoba, aramed sajaro samarTlis erTiani Rire-

bulebiTi organizmis Camoyalibeba. axali tipis sajaro samarTali xelisSemwyobi unda 

gamxdariyo kerZo samarTlisaTvis. am ori sferos ganviTareba ise mimdinareobda, rom 

SenarCunebuli iyo kerZos sasargeblod balansi maTi moqmedebis sivrceSi.

istoriuli ganviTarebis Sedegad sajaro samarTali Camoyalibda samarTlebrivi or-

ganizmis iseT nawilad, romelic awesrigebs kerZo pirebis urTierTobas saxelmwifosTan 

da mis warmomadgenlebTan an am ukanasknelTa urTierTobas erTmaneTTan. kerZo samar-

Tali kvlavac darCa, rogorc kerZo pirTa Soris qonebrivi, araqonebrivi da saojaxo 

urTierTobebis momwesrigebeli samarTali.

saWirod vTvliT, ramdenime sityviT gadmogceT Cveni Zveli qarTuli samarTlis 

damokidebuleba kerZo da sajaro samarTlad dayofasTan dakavSirebiT. sistemis do-

neze es arc iyo da verc iqneboda, Tumca, sakmaod Zlieri iyo samarTlebriv materiaSi 

sajaro samarTlis sawyisebi da igi ganpirobebuli iyo feodaluri samarTlis Tavisebu-

rebebiT. es sakiTxi gvinda vaCvenoT kerZo da sajaro interesebis fonze. radganac erT 

dros Cvenc SeviswavleT, SemovifarglebiT misi mokle gadmocemiT. Cans, rom qarTul 

samarTalSi Zlieri iyo kerZo sawyisebi.6 es ki imas niSnavs, rom kerZo samarTlebriv 

samoselSia gaxveuli tradiciuli sajaro samarTlebrivi institutebi. raJden arseniZe 

aRniSnavs: „iuridiuli safuZveli, romelzedac eyrdnoba qarTuli samarTali – es aris 

kerZo uflebrivi principi. kerZo uflebrioba damaxasiaTebelia mTeli kanonmdeblobi-

sa, sisxlis samarTlisa, ise rogorc samoqalaqosi.7 sasjelebi, romelic dRes sajaro 

samarTals ganekuTvneba, kerZo saqmedac ganixileboda. mokled, feodaluri saqarTvelo 

icnobda „kerZo“ da „sajaro“ sasjelebs imis mixedviT, romeli interesis xelyofa xde-

boda. raJden arseniZe aq xedavs sasworis kerZo interesebis sasargeblod gadaxras. igi 

wers: damnaSave „isjeba ara sazogadoebrivi interesebis mixedviT, aramed kerZo, Seura-

cxyofili, an dazaralebuli piris ojaxis, Temis, gvaris interesebis dasakmayofileb-

lad“.8 sasjelebisadmi aseTi midgoma unda miviCnioT Zveli romisa da bizantiuri samar-

Tlis gamoZaxilad.9 Tumca, TandaTanobiT kerZo sawyisebis adgili sajaro samarTalSi 

viwrovdeba. amis kargi magaliTia giorgi brwyinvalis „Zeglisdeba“, sadac Cans sajaro 

sawyisebis gaZliereba kerZos Sesustebis xarjze. vaxtang VI-is epoqaSi kidev ufro Ses-

ustebulia kerZo sawyisebi sajaro samarTalSi. mokled, TandaTanobiT adgili aqvs imis 

mcdelobas, rom sajaro samarTali gasufTavdes kerZo sawyisebisagan, romlis siZliere 

ganpirobebuli iyo imiT, rom saqarTveloSi samoqalaqo sazogadoeba ufro Zlieri iyo, 

vidre saxelmwifo.10

6 ix. besarion zoiZe, evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 2005, 29-39.

7 ix. raJden arseniZe, ganxilva mefe vaxtang VI-is kanonmdeblobisa, parizi, 38.

8 iqve, 43.

9 besarion zoiZe, dasaxelebuli naSromi, 33.

10 ix. giorgi nadareiSvili, feodaluri saqarTvelos saxelmwifo wyobilebis Taviseburebani, Jurnali „alma-

naxi“, №14, 2000, 75.
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II. kerZo da sajaro samarTlad dayofis arqona saerTo samarTalSi

sainteresoa, ratom ar icnobs Tanamedrove saerTo samarTali samarTlis sajaro da 

kerZo samarTlad dayofas da ratom icnobs mas Tanamedrove evropuli samarTali? sa-

nam am kiTxvaze pasuxis gacemas movsinjavdeT, manamde gvinda aRvniSnoT im gansxvavebaTa 

Sesaxeb, romelic samarTlis am or sistemas Sorisaa da rac erTob martivad da lakoni-

urad gadmosca raimon uaqsma samarTlis mokle SesavalSi. igi erTmaneTisgan gamoyofs 

xuT ganmasxvavebel niSans. pirveli is aris, rom saerTo samarTali ZiriTadad dauwere-

li samarTalia da igi ufro zepir tradicias emyareba, rasac zurgs umagrebda Zlieri 

monarqia. mas qmnidnen Sua saukuneebis advokatebi da mefis sasamarTlos mosamarTleebi. 

kodifikacias ewinaaRmdegebodnen saerTo samarTlis iuristTa Taobebi, miuxedavad ami-

sa, dawerilma samarTalma mainc daikava aradominirebuli adgili saerTo samarTalSi, 

SedarebiT mcire – inglisis samarTalSi da ufro meti – aSS-s samarTalSi. saerTosgan 

gansxvavebiT, evropuli samarTali ZiriTadad dawerili samarTalia da pozitiuri samar-

Tlis saxelwodebiT moixsenieba. meore is aris, rom saerTo samarTali kazuistikuria. 

misi organizmis samSeneblo qsovils qmnis calkeuli precedentebi da ara sakanonmdeblo 

teqstebi, rogorc es evropul samarTalSia. mesame, radganac sasamarTlo gadawyvetile-

baa samarTlis wyaro, amitomac samarTlis am sistemaSi precedentis doqtrina umaRles 

safexurzea. amitomac hqvia mas precedentuli samarTali, gansxvavebiT pozitiuri samar-

Tlisa. savaldebulobis Tvisebas atarebs zemdgomi sasamarTloebis precedentebi, rac 

iseTive stabilurobis garantia xdeba, rogorc es kanonmdeblobis viTarebaSia evropul 

samarTalSi. meoTxe, saerTo samarTalSi moqmedebs saxelmZRvanelo principi – „sadac 

davis samarTlianad gadaWris gzaa, iq aris uflebac“. evropul samarTalSi, amisgan gansx-

vavebiT, amosavali principia: sadac uflebaa, iqaa davis samarTlianad gadaWris gzac“. 

gamodis, rom pirvel SemTxvevaSi materialuri uflebis arseboba damokidebulia pro-

cesualur samarTlianobaze, meore SemTxvevaSi ki Tavad ufleba ganapirobebs procedu-

ruli samarTlianobis arsebobas; mexuTe is aris, rom XIII saukunidan moyolebuli saer-

To samarTalSi moqmedebs nafic msajulTa instituti, rogorc samoqalaqo, ise sisxlis 

samarTlis saqmeebze. isini faqtebis safuZvelze iReben gadawyvetilebas, rasac aformebs 

mosamarTle. kanonisa da faqtebis aseT gamijvnas arasodes hqonia adgili kontinenturi 

evropis samarTalSi.11

saerTo da kontinenturi evropis samarTals Soris arsebuli ganmasxvavebeli niSnebi 

saukuneebis ganmavlobaSi yalibdeboda da cxadia igi gavlenas axdenda kerZo da sajaro 

samarTlisadmi  damokidebulebazec. axla ki SeiZleba vilaparakoT am ukanasknel konte-

qstze.

samarTlis kerZo da sajaro samarTlad dayofas icnoben is qveynebi, romlebmac 

romis samarTlis recepcia daudes safuZvlad TavianT samarTals. rac Seexeba saerTo 

samarTals, masze Zalze umniSvnelo iyo romis samarTlis gavlena, ramac ganapiroba misi 

originaloba da samarTlis erT organizmad Camoyalibeba. samarTalTa saxismetyvelebi-

saTvis erT-erTi ganmsazRvreli aRmoCnda materialuri da proceduruli samarTlisadmi 

damokidebuleba. Cven zemoT ukve gadmoveciT kidec kontinenturi da saerTo samarTlis 

mTavari ganmasxvavebeli principebi.  iqidan Cans, rom samarTali inglisSi proceduru-

li wesebiT moqmedebis safuZvelze yalibdeba, martivad, rom vTqvaT, procesualuri 

11 ix. reimond uaqsi, samarTali. Zalian mokle Sesavali, ekaterine sumbaTaSvilis Targmani inglisuridan, 2019, 

25-29. ix. samarTlis am ori sistemis urTierTmimarTebasTan dakavSirebiT: Konrad Zweigert, Hein Kötz, Einführung in 
die Rechtsvergleichung, 3 Aufl age, Tübingen, 1996, 177-270, 233-250, 250-270. 
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samarTali materialuris safuZvelia. uflebad iwodeba is, rasac proceduris safuZ-

velze miviRebT. aqve gaCndeba kiTxva: gana ar SeiZleba sasamarTlosadmi mimarTvamde, es 

uflebebi, Tanamedrove enaze rom vTqvaT, kanoniT iyos dadgenili, rogorc evropul 

samarTalSia da am uflebiT SeiaraRebuli mivide sasamarTloSi mis dasacavad. evropeli 

mosarCelis moTxovna, romelic formdeba sasarCelo gancxadebis saxiT, xom emyareba, 

romelime uflebis darRvevas, rasTan dakavSirebiTac sasamarTlom unda imsjelos? saqme 

imaSia, rom saerTo samarTlis sistema Camoyalibda imis mixedviT, Tu romeli sasamarT-

loebi ganixilavdnen davebs – saerTo samarTlis sasamarTloebi Tu samarTlianobis sa-

samarTloebi. aq samarTali ar Camoyalibebula imgvarad, rom erTi dawesebuleba qmnida 

samarTals kanonebis saxiT, meore dawesebuleba – sasamarTlo ki, iyenebda mas. mTeli 

istoriis manZilze aq samarTali yalibdeboda mosamarTleTa praqtikuli Semoqmedebis 

safuZvelze. miuxedavad imisa, rom precedentebi erTi kategoriis (gvaris) saqmeebTan 

mimarTebiT zogadi xasiaTis wesebis Tvisebas atarebs, saerTo samarTali mainc Tavisi 

bunebiT egzistenciuri, konkretul kazusze morgebuli samarTalia da am azriT, zoga-

dobis Tvisebas moklebulia, rasac adgili aqvs kontinentur evropaSi, sadac samarTali 

pozitiuri samarTlis sarecelze izomeba da mis marwuxebSia moqceuli. Tanamedrove 

xanaSi precedentis rolis zrda ar cvlis mis bunebas. rene davidi, romlis Sexedulebeb-

sac emyareba Cveni ganmartebani, aRniSnavs, rom inglisuri samarTlis mTeli struqtura 

emyareba imas, rom „samarTals win uswrebs dacvis saSualeba (remedies procede rights)“.12

inglisuri sasamarTloebi ixilavdnen yvela kategoriis saqmeebs, kerZo iqneboda igi 

Tu sajaro. araTu kerZo da sajaro samarTlad dayofas, aramed maT SigniTac dargebad 

dayofasac ar icnobs saerTo samarTali.13 is icnobs mxolod saerTo samarTalsa da 

samarTlianobis samarTals, romlebic Seqmnes sasamarTloebma. metic, kanonebi, romelTa 

ricxvi Tanamedrove periodSi arcTu ise cotaa, praqtikaSi gamocdis gareSe Rirebule-

bas moklebuli arian.14 samarTlis erTianobiTaa ganpirobebuli is, rom saerTo samarTa-

li ar icnobs samarTlis normebis imperatiul da dispoziciur normebad dayofas. aseTi 

dayofis saWiroeba aris iq, sadac saqmis ganxilvisas mosamarTlisaTvis mniSvnelovania 

doqtrina da kanonmdeblis azri.15

amdenad, saerTo samarTali (inglisuri) sruliad gansxvavebul sistemazea agebuli, 

raSic ganmsazRvrelia sasamarTlo precedenti. kontinenturi evropis samarTalia is, ra-

sac ityvis kanonmdebeli. kanonmdebels Tavisuflebis meti SesaZleblobebi aqvs, vinaidan 

rasac qmnis, is, Semdgom unda moergos cxovrebas. praqtikuli goniT moqmedebis principi 

marTalia zRudavs mis Tavisuflebas, magram ara ise, rogorc konkretuli kazusi ingli-

sel mosamarTles. am ukanasknels Tavad realuri kazusi ukarnaxebs misi gadaWris gzebs, 

maSin, roca kanonmdebelma savaraudo kazuss unda gausworos Tvali. kanonmdebeli samar-

Tlis sistemis Camoyalibebisas bevrad Tavisufalia da mas SeuZlia normatiuli aqte-

bi daaxarisxos mosawesrigebeli urTierTobebis bunebis adekvaturad, SeiZleba iTqvas 

kanonmdebeli filosofosobs, vinaidan is warmodgenebs ufro emyareba, vidre cxovrebaSi 

gamocdil faqtebs.

saerTo samarTlis sistemis Taviseburebam dagvanaxa, rom kerZo da sajaro samarTali 

12 ix. rene davidi, Tanamedroveobis ZiriTadi samarTlebrivi sistemebi, Tevdore niniZis Targmani rusulidan, 

Tb., 1993, 220, 224, 228-232 da a.S.

13 iqve, 236.

14 iqve, 257.

15 iqve, 260-261.
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samarTlis erTiani organizmis iseTi nawilebia, romlebic arc ki imijnebian erTmaneTi-

sagan. amitom maT gamijvnaze an daaxloebaze saubari sruli uazrobaa, miuxedavad imisa, 

rom kanonis roli gaizarda inglisur samarTalSic.

III. kerZo samarTlis afeTqeba sajaros mier

ZiriTadi uflebebis gavleniT xdeba kerZo samarTlis calkeuli institutebis bunebis 

transformacia, kerZod is, rom tradiciulad gamijnuli institutebi emsgavsebian erT-

maneTs. mokled, kerZo da sajaro samarTlis daaxloeba aaxloebs kerZo samarTlis in-

stitutebsac. gavimeorebT adre motanil magaliTebs, roca ZiriTadi uflebis gavleniT 

tradiciuli arasakuTrebiTi institutebi lagdebian sakuTrebis klasikuri institutis 

dacviT poziciaSi. cxadia es xdeba sakonstitucio samarTlis sarkeSi, magram am mimar-

TulebiT biZgebi Tavad kerZo samarTalSi rom ar iyos, es ar moxdeboda. qiravnobisa da 

ijaris SemTxvevebi naTeli magaliTia amisa. am institutebis Tvisebrivi yofiereba ise-

Tia, rom isini toveben „droSi moqmedi SezRuduli sakuTrebis“ imitacia–asocirebas da 

Tanac imdenad mZlavrad da srulyofilad, rom survilsa da ndobasac ukargavs adamians 

sakuTrebis uflebiT daikmayofilos is moTxovnilebani, rac uZravi qonebis flobas-

Tan aris dakavSirebuli. ufro meti, rac ufro farTo SesaZleblobebi Seiqmneba sxvisi 

nivTebiT garantirebuli sargeblobisa, sul erTia, es nivTi moZravi iqneba Tu uZravi, 

miT ufro gaizrdeba aramesakuTreTa da mosargebleTa ricxvi da Semcirdeba mesakuTre-

Ta ricxvi. aseTi uflebrivi reJimi gabatondeba iq, sadac sxvisi nivTebi TavianTi fun-

qciuri SesaZleblobebiT am unaris matareblebi iqneba. Tuki samsaxuramde SemiZlia kom-

fortulad vimgzavro sazogadoebrivi transportiT an taqsiT da Tanac materialurad 

xelmisawvdomi da momgebiani iqneba es CemTvis, ratom meqneba interesi am mizniT viZende 

avtomobils. RirebulebiTi wesrigisa da Cveni momxmarebiTi miznebis aseTi transfor-

macia maSinaa gamarTlebuli, roca Camoyalibdeba adekvaturi samarTlebrivi garantiebi 

da kultura. am gziT midis Cveni cxovreba da adamianebi TavianT energias aRar moaxmar-

en iseT Sromas, romelic TavisTavad da ganyenebulad aRebuli, zedmeti tvirTi iqneba 

misTvis. maxsendeba 90-iani wlebi, roca saxelmwifom daiwyo miwebis darigeba. bevrma 

mesakuTrem SeiZleba dResac ar icis sad mdebareobs misi nakveTi, SeiZleba icis, magram 

ver iyenebs mas. aman ganapiroba is, rom Cacxra miwebis sameurneo daniSnulebiT gamoy-

enebisadmi ltolva. bevri sxva mimarTulebiTac Caqra mesakuTred yofnis interesi. bune-

brivia, yovelive es martivad asaxsnelia: moxda Sromis funqciuri danawileba. yovelive 

es cxadia, ar iwvevs institutebis gansazRvrulobis mospobas, iwvevs mxolod maTi sax-

ismetyvelebis Sinagan transformacias. rad minda viyido miwa, roca moijaris rolSic 

kargad vgrZnob Tavs da a.S. am process mxari unda aubas kanonmdeblobam da Seqmnas ise-

Ti samarTlebrivi wesrigi, romelic gamoiwvevs RirebulebebTan wvdomas gonivruli da 

dasabuTebuli interesebis safuZvelze. daskvnis saxiT unda vTqvaT, rom aseTi afeTqeba 

samarTalSi gamowveulia sajaro samarTlis (adamianis uflebebis) kerZo samarTalze gav-

leniT. mimdinareobs sapirispiro procesi, roca sajaro samarTalSi fexs ikidebs kerZo 

iniciativis SemTxvevebi. axla ki vnaxoT is interesebi, rac adamianuri cxovrebisa da mis 

mier Seqmnili institutebis mamoZravebeli Zalaa.

besarion zoiZe
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IV.  kerZo da sajaro interesebi

kerZo da sajaro samarTals mijnaven interesebis safuZvelze romis samarTlis gav-

leniT. kerZo samarTalSi sadamfuZnebloa samarTlebrivi urTierTobis monawilis pira-

di, kerZo interesebi. samoqalaqo garigebebi swored am mizniT ideba. ieringis sityvebs 

Tu davesesxebiT, es aris egoisturi interesebis sivrce, romelic eqskluziurad kerZo 

pirebs akavSirebs. kanoniT gaTvaliswinebuli TamaSis wesebi mxolod maTze vrceldeba 

da am azriT, mas mayurebeli ara hyavs. metic, sajaro samarTlis amocanaa daicvas es 

urTierTobebi, rogorc piradi Tavisuflebis sivrce. metic, sajaro samarTalma unda 

uzrunvelyos kerZosamarTlebrivi wesrigis simyare da usafrTxoeba. kerZo intere-

si es iseTi interesia, romelic pirdapir sargeblis momtania kerZo pirisaTvis. mTeli 

kerZosamarTlebrivi kanonmdebloba am mizans emsaxureba. es sivrce, rogorc vTqviT, 

normatiulad ar aris gasajaroebuli da amaSia misi fasi, uzrunvelyos kerZo piris 

Tavisufleba kerZosamarTlebriv urTierTobebSi. aqedan gamomdinare, igi samoqalaqo 

urTierTobis erT-erT makvalificirebel niSnadac SeiZleba ganvixiloT. aravisi saqme 

ar aris makontrolebdes, Tu rogor ganvkargav me Cems kerZosamarTlebriv uflebebs, 

mxolod me mexeba am urTierTobas moyolili, rogorc sargebeli, ise ziani. amitomac, 

saxelmwifo CemTan mimarTebaSi, rogorc es yvelaze mwvaved sakuTrebis SemTxvevaSi gva-

qvs, imyofeba orgvar urTierTobaSi: erTi, TavSekavebis valdebulebis da meore, xe-

lSewyobis valdebulebis procesSi. mokled, saxelmwifo CemTan mimarTebaSi erTdrou-

lad negatiuri da pozitiuri valdebulebis subieqtia. Cemi kerZo interesi SeiZleba 

CavTvaloT sajaro interesad im azriT, rom saxelmwifo dainteresebulia kerZo urT-

ierTobebis ganviTarebiT. saxelmwifoc imitom arsebobs, rom bednieri iyvnen misi moqa-

laqeebi. Tu ar SemiSli xels Cemi uflebebis gamoyenebaSi da imavdroulad xels Semiwyob 

ganviTarebuli kerZosamarTlebrivi wesrigis CamoyalibebiT, sasamarTloSi Cemi uflebis 

dacvis garantirebiT, maSin TavisTavad SeiZleba vTqvaT, rom sajaro samarTali kerZos-

Tvis asrulebs daxmareba-xelSewyobis funqcias da am konteqstSi miznisa da saSualebis 

urTierTdamokidebulebasTan gvaqvs saqme. roca xelis Sewyobaze vlaparakobT, mxedv-

elobidan mTlianad ver gamovricxavT saxelmwifos mxridan kontrols. misi farglebi 

damokidebulia, rogorc kerZo urTierTobis xasiaTze, ise imaze, ramdenad savaraudoa 

kerZo piri amovardes kerZo samarTlebrivi kalapotidan da amiT moxdes kerZo uflebis 

dazianeba. mniSvnelovania isic, ramdenad faseulia sajaro–samarTlebriv konteqstSi 

esa Tu is kerZo interesi. am SemTxvevaSi bevri magaliTis motana SeiZleba, roca sajaro 

interesebis gavleniT xdeba kerZo interesebis uaryofa, SezRudva. sanam maT ganvixilav-

deT, manamde umjobesia davaxasiaToT sajaro interesi.

sajaro interesi sajaro samarTlis sadamfuZneblo interesia. es niSnavs imas, rom 

sajaro samarTlis normebi am interesebis ganxorcielebas emsaxurebian. is, rac saja-

rosamarTlebrivi normebis gamoyenebiT miiRweva, igi exeba ara calkeul pirs, aramed 

yvelas. maSinac ki, roca calkeuli piria misi zemoqmedebis samizne, maSinac sajaro in-

teresia amisi ganmapirobebeli. principis saxiT Tu SevxedavT, sajaro interesi es aris 

dafaruli interesi (gamonaklisis garda), vinaidan igi sazogado sikeTis gamoxatulebaa. 

sajarosamarTlebrivi normebi swored aseT sikeTezea orientirebuli. sajaro interess 

ver ganvixilavT kerZo interesebis jamad, vinaidan maTi SejamebiT ver miviRebT erTiani 

saxismetyvelebis mqone materias. cnobili ekonomisti da samarTalmcodne xaieki ambobs, 

rom sazogado interesi ver iqneba kerZo interesebis jami, vinaidan es interesebi ucno-
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bia gareSe subieqtebisaTvis, rogorc xelisuflebisaTvis, ise sxvebisTvis.16

saqarTvelos konstitucia, ayalibebs ra sakuTrebaSi saxelmwifos Carevis koncep-

cias, erT SemTxvevaSi, roca saqme exeba sakuTrebis SezRudvas, saamiso safuZvlad miiC-

nevs sazogado interess, rogoricaa „aucilebeli sazogadoebrivi saWiroeba“, xolo 

sakuTrebis eqspropriaciis safuZvlad Tvlis „sajaro interesebs“. konstituciis adrin-

deli redaqciebi miuTiTebdnen mxolod „sazogadoebriv interesebze“. moqmed kanonSic, 

romelic sakuTrebis eqspropriacias exeba, saubaria sazogado interesebze. Tuki davem-

yarebiT sakanonmdeblo mowesrigebis istoriul konteqsts, maSin SevniSnavT, rom sazo-

gadoebrivi da sajaro interesebi erTi gvaris interesebia. konstituciaSi gamoyenebuli 

cnebebis gansxvaveba maTi moqmedebis farglebSia. saqme imaSia, rom roca saubaria saja-

ro interesebze, am SemTxvevaSi, es interesebi specialuri kanonebiT mkacrad regla-

mentirebulia da sakmaod viwro wriT Semoifargleba, maSin roca sazogado interesis 

safuZvelze sakuTrebis SezRudva ar eqvemdebareba (da verc daeqvemdebareba) winaswar 

CamonaTvals. yovel konkretul SemTxvevaSi wydeba, gvaqvs Tu ara sakuTrebis mzRudavi 

sazogadoebrivi interesi. SezRudva SedarebiT rbili RonisZiebaa, maSin roca eqspro-

priaciiT xdeba sakuTrebis CamorTmeva. sazogado interesi SeiZleba iyos sazogadoebis, 

rogorc viwro, ise farTo wris interesebi da amdenad, maTi moqmedebis areali gansxva-

vdebodes erTmaneTisagan. terminologiuradac gamokveTilia misi pirdapiri Semxebloba 

sazogadoebasTan da am azriT, cxadia igi sajaro interesia. SeiZleba aseve ganvixiloT 

sajaro interesis Sinaarsis mqone sazogadoebriv interesad. am interesebis kavSiri aseve 

xSiria da ufro myaria kerZo interesebTan. magaliTad, damqiravebelTa uflebebis zrda 

sazogadoebis interesebiTaa gamowveuli, kerZod imiT, rom sacxovrisze (binaze) ufle-

bebi, maSinac mtkice unda iyos, roca es bina araa Seni sakuTreba. gadaWarbebiT SeiZleba 

iTqvas, rom es aris kerZo interesebis maxasiaTebeli da ar gamoiyureba mxolod sajaro 

interesebidan momdinared. 

sxva viTarebaa sajaro interesebis SemTxvevaSi. am dros interesi ufro mtkicedaa 

dakavSirebuli sajaro xelisuflebis funqciur mizanswrafvasTan da wminda sajaro 

samarTlebrivi aqtebis ganxorcielebasTan. am viTarebaSi sajaro interesi ver gaigi-

vdeba srulad sazogado interesTan. SezRudvis viTarebaSic ki, igi imdenad organulad 

ukavSirdeba kerZo uflebebs, rom TiTqos am sibrtyeSi iSleba zRvari kerZo da sajaro 

mowesrigebas Soris, sajaro samarTali aucileblobiT „iqceva“ kerZo samarTlad da igi 

xdeba kerZosamarTlebrivi Rirebulebebis Sevsebisa da misi namdvili saxis Camoyalibebis 

safuZveli. sajaro interesTan mimarTebiT aseTi miziduloba ar SeimCneva, piriqiT, sax-

ezea ganziduloba, magram obieqturi aucileblobiTaa gamowveuli. amitomac vambobT, 

rom aq sajaro samarTali Tavis Tavs avlens ufro xistad da gamoiyureba rogorc „agre-

sori“ kerZo interesebSi. 

sainteresoa, rogor gamoiyureba mecnieruli azri kerZo da sajaro interesebis 

urTierTdamokidebulebaze. Tavidanve vityviT, rom es azri ar miiCneva mocemuli inter-

esebis gamijvnis safuZvlian kriteriumad. dasaxelebuli nobelianti xaieki emyareba ra 

im amosaval debulebas, rom adgili aqvs kerZo da sajaro samarTals Soris gansxvavebaTa 

waSlas, aviTarebs samarTlis aRniSnuli nawilebis organuli mTlianobis koncepcias. 

igi Tvlis, rom sazogadoebrivi interesebi, romelic gulisxmobs sazogadoebriv sarge-

blianobas, igive, samarTlianobas, aRar aris mboWavi (damavaldebulebeli) samTavrobo 

uwyebisaTviso. rac Seexeba kerZo pirebsa da organizaciebs, isini iZulebuli xdebian, 

16 ix. Фридрих фон Хайек, Право, Законодательство и Свобода, Москва, 2006, 170 (inglisuridan Targmani). 
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imoqmedon mizanSewonilobis mixedviT an daemorCilon samTavrobo uwyebebis specialur 

nebarTvebs an akrZalvebso.17 xaiekis msjelobidan gamomdinare, samarTlianobis adgils 

mizanSewoniloba ikavebs. is miiCnevs, rom samarTlis dasayofad gamoyenebulma termineb-

ma, rogoricaa „kerZo“ da „sajaro“ SecdomaSic SeiZleba Segviyvanos „im azriT“, rom 

SeiZleba gvafiqrebinos, TiTqos kerZo samarTali emsaxureba calkeuli pirebis keTil-

dReobas, sajaro ki – marto sazogado keTildReobas. aseTi gagebisaken, misi azriT, 

gvibiZgebs romis samarTali da igi, rogorc dRes gvesmis Cven, WeSmaritebis sruli damax-

injebaao. Secdomaa ifiqro, sazogadoebriv interesebs pasuxobs mxolod iseTi moqmede-

bani, romelnic gacnobierebulad (Segnebuladaa) mimarTuli saerTo miznisaken. igi, ro-

gorc stiqiuri sazogadoebrivi wesrigis koncepciis erT-erTi fuZemdebeli, Tvlis, rom 

aseTi wesrigi gacilebiT mniSvnelovania yvelasaTvis, saerTo sikeTeebze wvdomisaTvis, 

vidre momsaxurebis didi nawili, romelsac saxelmwifo iZleva im iZulebis gamoklebiT, 

rac samarTlebriv stabilurobas ukavSirdeba.18 es bolo azri gansakuTrebiT mniSvnelo-

vania xaiekis koncepciaSi, vinaidan stiqiuri sazogadoebrivi wesrigis roli adamianTa 

cxovrebaSi daCrdilulia sakanonmdeblo wesrigebiT, ris gamoc adamianebs eqmnebaT mc-

dari warmodgena im ZalasTan dakavSirebiT, rac warmarTavs maT cxovrebas. pozitiur–

samarTlebrivi wesrigi SeiZleba CavTvaloT umniSvnelo kunZulad im socialuri wesri-

gis sivrceSi, romelSic Cven vimyofebiT. aRniSnuli sakanonmdeblo wesrigis miRma Cven 

gagviWirdeba raime sistemis Camoyalibeba. erTi ram cxadia, sadac saxelmwifo sustia, 

e.i. sajaro samarTali araa ganviTarebuli, iq an sazogadoebis TviTmmarTveloba avsebs 

am sicarieles an kidev batonobs Zaladobasa da usamarTlobaze dafuZnebuli wesrigi. 

es arc stiqiuri wesrigia. aseTi wesrigi iqaa, sadac saxezea sakanonmdeblo wesrigi ada-

mianTa Tanacxovrebisa. amasTan erTad unda iTqvas, rom iustinianem mxolod pozitiur 

konteqstSi daaxasiaTa kerZo da sajaro samarTlis cnebebi interesebis safuZvelze. misi 

koncepciidan ar gamomdinareobs is, rom sajaro da kerZo samarTals erTi meoris sadam-

fuZneblo interesebTan ara aqvT Semxebloba (kavSiri). vimeorebT, man mxolod xazi gaus-

va interesebis sadamfuZneblo xasiaTs kerZo da sajaro samarTalSi.

saintereso mosazrebebs gamoTqvams interesTa konteqstSi kerZo da sajaro samar-

Tlis mimarTebasTan dakavSirebiT petre heberle. igi emyareba ra sami xelisuflebis 

funqciur-valdebulebiT gamijnulobas, Tvlis, rom kanonmdeblis konstituciisadmi mi-

yola sayovelTao sikeTes warmoadgens (emsaxureba). sayovelTao sikeTe kanonmdeblis 

moqmedebis farglebia. mTavrobis aqtebma kanonis samsaxurs unda misdion sajaro in-

teresebidan gamomdinare. sajaro interesi mmarTvelobis pirobaa. am interesebidan Cans 

saxelmwifos RirebulebiTi orientacia da is, Tu ra tradiciebis matarebelia igi19. 

misi msjelobidan gamomdinare mTeli saxelisuflebo organizmi sajaro interesebzea 

dafuZnebuli. aseTi midgoma sworia, Tu sworad CavTvliT im azrs, rom sajaro samar-

Tali saxelmwifos saqmianobis momwesrigebeli wesebis erTobliobaa da vis mimarTac igi 

gamoiyeneba, isini valdebulni arian emsaxuron sazogado interesebs.20 imanuel kanti 

mas ganmartavs kanonTa iseT sistemad, romelic gamocemulia xalxisTvis, e.i. mravali 

adamianisTvis an saerTod mravali xalxisTvis.21 amdenad, sajaro samarTali aRniSnuli 

17 Хайек, dasaxelebuli naSromi, 151.

18 Хайек, dasaxelebuli naSromi, 151-152.

19 Peter Häberle, Ofentliches Interesse als Juris  sche Pnoblemen, 2-e Aufl age, BWV. Berliner Wissenscha  s-Verlag, 2006, 53.

20 ix. Хайек, dasaxelebuli naSromi, 152. 

21 ix. Иммануил Кант, Критика Практического Разума, Cанкт Петербург, 2005, 352 (germanulidan Targmani).
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ganmartebidan gamomdinare, xalxzea orientirebuli da Sesabamisad sazogado interese-

bze. es imiTacaa ganpirobebuli, rom xelisuflebis wyaro xalxia da es xelisufleba 

xorcieldeba xalxisTvis. aseT sarkeSi sajaro interesi yvela legitimuri interesis 

Semcveli aRmoCndeba, vinaidan xalxis interesebSi Sedis aseve maTi aramarto mkacrad 

sazogado, aramed kerZo interesebic. Tu vityviT, rom samarTali xalxis nebas gamoxat-

avs, esec aRniSnuli azris dadastureba iqneba. magram aseTi zogadi mimarTeba interesisa 

xalxTan, ver gagvagebinebs ra realuri kavSiri aqvs maT interesTan, romelsac samarTa-

li emsaxureba. amitom xdeba Semdgom interesebis dazusteba da maTze samarTlis ama Tu 

im sferos morgeba. abstraqtulad, gaupirovnebulad yvelaferi sazogado interesebis 

samsaxurSia. marTlac mTeli saxelmwifos funqciuri mizandasaxuloba sazogado inter-

esSia da es xazgasmiTaa naCvenebi konstituciebSi. samoqalaqo kodeqsi, romelic kerZo 

pirTa Soris urTierTobebs awesrigebs, am azriT sazogado interesis samsaxurSia. es cxa-

dia ar niSnavs imas, rom igi sajarosamarTlebrivi aqtia. aseTma midgomam gaitaca Tavis 

droze naneiSvili, roca amtkicebda, rom yvela norma sajaroao. saqme imaSia, rom kerZo 

interesi sajaro samarTliT gansazRvrul sivrceSi moqmedi interesia. aman aTqmevina 

radbruxs, roca is axalgazrda iuristebs mimarTavda, rom kerZo samarTali es aris sa-

jaro samarTliT mkacrad gansazRvruli kunZuli.22 aseT ganmartebas Cven ver vxvdebiT 

mis samarTlis filosofiaSi.23 marTalia, sajaro samarTali gansazRvravs kerZo samarT-

lis moqmedebis farglebs, magram es ar niSnavs imas, rom kerZo samarTali samarTlebrivi 

organizmis mcire nawilia.

kerZo da sajaro samarTlis gasamijnavad, marTalia, interesebis Teoria arc ise 

usafuZvloa, magram Tanamedrove tendenciaSi gamokveTilia maTi urTierTgavlenebi. Ta-

namedrove samarTali spobs interesTa diskriminaciul samarTlebriv wesrigs. konsti-

tuciebidan, specialuri miTiTebis gareSec, Cans, rom kerZo da sajaro interesebi Rire-

bulebiT sibrtyeSi Tanaswori interesebi arian. isini qmnian interesis erTian organizms, 

romelic maTi erTad Tanaarsebobis gareSe warmoudgenelia. sazogadoebis socialuri 

sistema (rogoricaa ekonomikuri, samarTlebrivi da sulieri cxovreba) am interesTa da-

balansebuli sistemaa. amitomac vimeoreb xSirad, rom saxelmwifo es aris kerZo da saja-

ro interesebis dabalansebul-gawonasworebuli mdgomareoba. sakmarisia winaswar dauS-

vaT iseTi maqsimis arseboba, romliTac prioriteti eqneba miniWebuli romelime maTgans, 

saxelmwifoc maSinve CamoiSleba Tavisi RirebulebiTi saxismetyvelebiT.  istoriulad, 

saswori xan sajaro da xan kidev kerZos mimarTulebiT ixreboda.

sakmarisia gadavxedoT qarTuli samarTlis istoriul mdgomareobas, rom davinaxavT 

mravalsaukunovan upiratesobas kerZo interesisa da (Sesabamisad kerZo samarTlisa) sa-

jaro interesebze (Sesabamisad sajaro samarTalze). es iyo mudmivi dabrkoleba saxel-

mwifos Seqmnis gzaze. kerZo interesis samarTlebrivi simZlavre Cans aramarto kerZo 

pirTa cxovrebaSi, aramed saxelmwifoebrivi warmonaqmnebis SemTxvevaSic. es ar niSnavs 

imas, rom kerZo interesis fetiSizmi xdeboda ganviTarebuli kerZo samarTlis Camoy-

alibebis wyaro. Cveni Zveli samarTali upiratesad CveulebiTi samarTali iyo. sajaro 

samarTlis sisuste Tavis uaryofiT gavlenas axdenda kerZo samarTlis ganviTarebaze. 

sabWoTa samarTlis pirobebSi marTlac adgili hqonda sajaro interesebis calmxriv 

samarTlebriv simZlavres, ris gamoc kerZo samarTlis arsebobac eWvis qveS dgeboda. 

es iyo dro, roca sajaro samarTalma Tavis Tavze aiRo kerZo samarTlis funqciis Ses-

22 gustav radbruxi, Tqven axalgazrda iuristebo, Jurnali „saxelmwifo da samarTali, №9, 1990, 56.

23 gustav radbruxi, samarTlis filosofia, germanulidan Targmna giorgi jimSelaZem, Tb., 2022. 
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ruleba, gasaqani mieca iseTi institutebis Seqmnas, romelic pirovnebas damokidebuls 

xdida sajaro interesebze da ara kerZoze. amis ideologiuri maswavlebeli iyo lenini, 

romelic ambobda, rom meurneobis sivrceSi Cven ar vaRiarebT kerZo interesso, CvenTvis 

aq yvelaferi sajarosamarTlebriviao. formalurad socialuri interesi gatolebuli 

iyo samarTlis funqciur daniSnulebasTan. Cveni azriT, aseTi midgoma unda ganvixiloT 

anarqizmis erT-erT nairsaxeobad. sajaro samarTlisadmi calmxrivi prioritetis mini-

Weba sxva araferia, Tu ara anarqizmi, SeiZleba amaSi Semomedavon anarqizmis mkvlevrebi. 

anarqizmia aseve kerZo interesisadmi (kerZo samarTlisadmi) prioritetis miniWeba, ra-

Sic anarqizmis mkvlevrebi dameTanxmebian. kerZo da sajaro samarTlis mimarTebaSi am 

moments Tavis droze xazi gausva gustav radbruxma.24 orive SemTxvevaSi saxelmwifo Ta-

visi namdvili gagebiT eWvis qveSaa, igi uaryofis mdgomareobaSia warmoCenili. amitomac 

vuwodeb orive SemTxvevas anarqistul midgomas. Cveni Zveli istoria kerZo interesebis 

sajaroze mZlavrobiT, metyvelebs anarqistul damokidebulebaze saxelmwifos mimarT.

kerZo da sajaro interesebis Sewonvis aucileblobaze metyvelebs Tanamedrove sa-

samarTlo praqtika. heberle, Tavis fundamentur gamokvlevaSi aRniSnavs, rom ar aris 

Tavidanve sajaro interesi kerZoze upiratesi.25 mTeli mmarTveloba da sasamarTlo 

praqtika mimarTulia kerZo da sajaro interesebis dacvisa da maTi gawonasworebisaken. 

moqmedebs kerZo da sajaro interesebis Sewonvis valdebuleba. aris azri, rom sajaro 

interesi imanenturi Semadgeneli nawilia kerZosi.26 gansakuTrebiT naTlad Cans es damok-

idebuleba germanul samarTalSi. federaluri konstituciis me-14 muxlis Tanaxmad, sa-

kuTreba avaldebulebs. misiT sargebloba imavdroulad unda emsaxurebodes sayovelTao 

sikeTesac (dem Whole der allgemeinheit dienen). es debuleba kerZo da sajaro samarTlis urT-

ierTmimarTebis saxelmZRvanelo principia. msgavsi Canaweri saqarTvelos konstituciaSi 

ara gvaqvs. Tumca, es ar niSnavs imas, rom ar arsebobs aseTi valdebuleba. valdebuleba 

marto kanonis safuZvelze ki ar warmoiSoba, aramed Tavad sagnis (sikeTis) bunebidan 

SeiZleba gamomdinareobdes. vercerTi kerZo interesi ver SeZlebs Tavisi Tavis srul-

fasovnad gamoxatvas (Cvenebas) _ realizacias, Tu am dros angariSi ar gaewia sazogado 

interesebTan mis gravitaciul damokidebulebas. ramdenad aucilebeli da Zlieri iqneba 

masze sajaro interesis susxi, es damokidebulia kerZo interesebis bunebaze. marTalia, 

federaluri konstitucia ambobs, rom sakuTreba avaldebulebs, es valdebuleba gansx-

vavebulad aisaxeba sakuTrebis sxvadasxva mdgomareobaze. igi naklebad exeba substanci-

ursa da metad funqciur sakuTrebas. funqciuri sakuTrebis klasikuri magaliTia uZrav 

qonebaze sakuTreba, romelic Tavisi bunebiTaa sayovelTao sikeTis Tvisebis matare-

beli. amitomacaa, rom kerZo samarTlebrivi sikeTeebis reJimis gansazRvrisas misi es 

niSan-Tvisebacaa mxedvelobaSi misaRebi. gansakuTrebiT es exeba miwis, kidev ufro zus-

tad, sasoflo-sameurneo daniSnulebis miwis reJims. am reJimis Camoyalibebaze germanul 

samarTalSi didi gavlena moaxdina federaluri sakonstitucio sasamarTlos praqtikam. 

qarTul sinamdvileSic damdgara msgavsi gaazrebis aucilebloba, Tumca sakonstitucio 

sasamarTlos bolomde ar gaucnobierebia amisi aucilebloba. mxedvelobaSi maqvs e.w. 

heike qronqvistis saqme.27 

24 ix. gustav radbruxi, dasaxelebuli naSromi, 55.

25 ix. Peter Haberle, dasaxelebuli naSromi, 53.

26  ix. Peter Haberle, dasaxelebuli naSromi, 53.

27 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis №3/1/512 gadawyvetileba saqmeze: „daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg“.          
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sarCeli exeboda ucxoelis uflebis sakiTxs sasoflo-sameurneo daniSnulebis mi-

waze. sasamarTlom, vfiqrobT, swori gadawyvetileba miiRo, roca daakmayofila sarCe-

li da aRiara ucxoelis ufleba sasoflo-sameurneo daniSnulebis miwaze. magram man 

ar mogvca miwis samarTlebrivi reJimis konstituciur-samarTlebrivi daxasiaTeba da 

faqtobrivad is ar gamijna sxva nivTebisagan misTvis mometebulad damaxasiaTebeli sazo-

gado interesis (sayovelTao sikeTis) konteqstSi. rogorc aRvniSneT, germanuli samar-

Tali funqciur sakuTrebas miiCnevs sajaro interesebiT yvelaze metad datvirTul 

sakuTrebad. uZravi qonebis brunvis Sesaxeb kanonTan dakavSirebiT federaluri sakon-

stitucio sasamarTlo aRniSnavs: „germaniis ZiriTadi kanoni, mosarCelis mosazrebisagan 

gansxvavebiT, ar iTvaliswinebs imas, rom sameurneo nakveTebTan dakavSirebuli brunva 

iseTive Tavisufalia, rogorc sxva „kapitalis“ SemTxvevaSi. is garemoeba, rom miwa Seucv-

lelia da amasTan ar eqvemdebareba gamravlebas, krZalavs rom igi srulad iqnes mindo-

bili Tavisufali Zalebis gauTvaliswinebel TamaSsa da calkeul pirTa Sexedulebebs; 

samarTliani samarTlebrivi da sazogadoebrivi sistema miwasTan mimarTebiT moiTxovs 

sazogadoebrivi interesebis metad gaTvaliswinebasa da gamoxatvas, vidre sxva qonebrivi 

sikeTeebis SemTxvevaSi. arc saxalxo-sakuTrebis mosazrebebidan da arc misi socialuri 

mniSvnelobidan gamomdinare, ar SeiZleba miwa avtomaturad gauTanabrdes sxva qonebriv 

sikeTeebsa da Rirebulebebs. samarTlebriv brunvaSi ki igi ver iqneba miCneuli da miRe-

buli rogorc moZravi saqoneli. Sesabamisad, germaniis ZiriTadi kanonis me-14 muxlis 

pirveli punqtis me-2 winadadebidan ar gamomdinareobs kanonmdeblis valdebuleba, yvela 

likviduri qonebrivi sikeTe dauqvemdebaros erTsa da igive samarTlebriv principebs.28

kerZo-samarTlebriv urTierTobebSi sajaro samarTlis subieqtebi yvelas Tanas-

worad monawileoben, maT Soris saxelmwifoc. TavianT sajaro uflebamosilebas iyeneben 

mxolod kerZo urTierTobebSi SesvlasTan gadawyvetilebis misaRebad, TviT urTierTo-

baSi yofnisas ki maTi sajaro uflebamosilebani dafarul-Semosilia kerZo samarTlis 

subieqtze morgebuli mantiiT. kerZosamarTlebrivi samoseli axSobs sajarosamarTle-

brivs da kerZo urTierTobaSi yofnisas am sivrceSi mas umoqmedos xdis. samwuxarod, 

praqtikaSi aris imis cdunebis magaliTebi, roca sajaro samarTlis subieqti cdilobs 

am sivrceSi warsdges Tavisi sajaro samarTlebrivi saxismetyvelebiT da prioritetu-

li pozicia daikavos sxvebTan SedarebiT. es unda miviCnioT kerZo samarTlis bunebis 

sawinaaRmdego moqmedebad da kerZo samarTlis sajaro interesebze damorCilebad. amis 

klasikur SemTxvevad unda davasaxeloT e.w. „anajgufis saqme“,29 romelic ganixila saqa-

rTvelos sakonstitucio sasamarTlom. ramdenime sityviT gadmogcemT saqmis Sinaarss: 

mosarCeleebma arakonstituciurad miiCnies „saaRsrulebo warmoebaTa Sesaxeb“ kanonis 

21-e muxli, romelic adgenda, rom iZulebiT aRsrulebas, iZulebiT auqcions, yadaRis 

dadebasa da sekvestrs ar eqvemdebareba generaciis obieqtebi, eleqtrogamanawilebeli 

da regionuli gazis qselebi, romlebic saxelmwifos sakuTrebas an im sawarmoTa sa-

kuTrebas warmoadgenen, sadac saxelmwifo flobs aqciaTa an sawesdebo kapitalSi wilis 

aranakleb 50%-s. mosarCeleebi Tvlidnen, rom amgvari danawesiT, saxelmwifo  Cayenebuli 

iyo privilegirebul mdgomareobaSi, zog SemTxvevaSi kerZo piric saxelmwifos interese-

bidan gamomdinare. interesTa aseTi dapirispireba gamowveuli iyo imiT, rom mopasuxe, 

28 ix. Entscheidungen des Bundesverfassungsgerichts, Studienaswahl (Band 1-89), Herausgegeben von Jürgen Schwabe, 6. Aufl age, 
Hamburg, 1994 (BVerfGE 21, 73, p. 82-83, s. 312-313).

29 ix. saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/4/184,228 gadawyvetileba saqmeze: 

„saaqcio sazogadoebebi  „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg - saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi, 2005, Tb., 2006, 98-107.
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saxelmwifo interesis privilegirebas asabuTebda misi sazogado interesis konteqstSi. 

kerZod, aRsrulebis Sedegad SeiZleba safrTxe Sehqmnoda sazogado interesebs, romel-

sac sajaro samarTlis subieqtebi warmoadgendnen. kanonmdeblis aseTi gadawyvetileba 

winaaRmdegobaSi modioda sasamarTlo gadawyvetilebasTan, vinaidan kanonis am CanaweriT 

Cerdeboda maTi aRsruleba, maSin roca sasamarTlo gadawyvetilebis daZleva isev gad-

awyvetilebiT iyo SesaZlebeli da ara kanoniT. Cven bevrs vsaubrobT am naSromSi, rom 

SesaZlebelia kerZo interesis SezRudva sazogado interesiT, magram aseTi diskriminaci-

uli midgoma ar Seesabameboda konstitucias. sasamarTlom am danawesSi dainaxa seriozu-

li instituciuri safrTxe kerZo da Tundac sajaro samarTlisaTvis. sasamarTlom Tavis 

gadawyvetilebaSi aRniSna, rom sadavo aqti xels uwyobda saqarTveloSi sakuTrebis er-

Tiani gagebis CamoSlas da ukve gauqmebuli samarTlebrivi formebis reanimacias. garda 

amisa, mas Semohyavda kerZo-samarTlebriv sivrceSi privilegirebuli subieqti saxelmwi-

fos saxiT. am da sxva garemoebebis gaTvaliswinebiT sadavo normatiuli aqti CaiTvala 

arakonstituciurad. es gadawyvetileba kidev erTxel Segvaxsenebs im ambavs, rom kerZo 

interesis SezRudvam sazogado interesiT ar unda gamoiwvios misi Sinaarsis (arsis) im 

donemde dayvana, rom azri daukargos kerZo interesebis arsebobas. metic, roca Tav-

ad institutebi da principebi aRmoCndebian safrTxis qveS, rasac am SemTxvevaSi hqon-

da adgili, es kidev ufro autanelia. gavixseneb germaniis federaluri sakonstitucio 

sasamarTlos pozicias, romelic ityobineba, rom „samarTlebrivi institutis ganxor-

cieleba da dacva xelSeuvalia“ maSinac roca sazogado interesebidan gamomdinare, ker-

Zo uflebebis mowesrigeba unda daeqvemdebaros sajaro-samarTlebriv wesrigs.30

kerZo da sajaro samarTlis urTierTgavlenebi mkacrad egzistencialuria. yoveli 

konkretuli SemTxveva migvaniSnebs uflebrivi saswori ra mimarTulebiT gadaixreba. ar 

arsebobs winaswari konstituciuri dadgenileba romelime maTganis prioritetuli mdgo-

mareobis Sesaxeb. es verc iqneba, vinaidan maSin dairRveva RirebulebaTa wesrigi da erTi 

sfero samarTlisa meoreze iqneba damokidebuli. miuxedavad imisa, rom kerZo samarTals 

ufro mtkiced aqvs gadgmuli fesvebi adamianTa socialur cxovrebaSi da amis gamo gac-

ilebiT naklebad fiqtiuria igi, vidre sajaro samarTali, mainc ar iqneboda swori gve-

laparaka mis prioritetze. e.w. „xreSis saqmeSi“ germaniis federaluri sakonstitucio 

sasamarTlo aRniSnavs, rom „mosazreba, romelic orientirebulia sakuTrebis samoqa-

laqo-samarTlebrivi sistemis upiratesobaze sajarosamarTlebrivi normebis mimarT, ar 

Seesabameba germaniis ZiriTad kanons“.31 aseTi azris gaCenis safuZveli SeiZleba veZioT 

am ori dargis istoriuli ganviTarebis procesSi. romis samarTlidan mokidebuli saja-

ro samarTali gamoiyureba, rogorc instrumenti kerZo samarTlisaTvis, cxadia, pirvel 

rigSi RirebulebebiT gajerebuli kerZosamarTlebrivi wesrigis Sesaqmnelad. es kidec 

Canda ZiriTadi uflebebisa da kerZo samarTlis urTierTmimarTebis procesSi. kerZo 

samarTali, vaimaris konstituciis dros ufro avtonomiurad gamoiyureba vidre Semd-

gom. amaze metyvelebs mkvlevarTa dakvirveba, romelic ityobineba, rom vaimaris konsti-

tuciis dros ZiriTadi uflebebi moiazreboda kanonis farglebSi, maSin roca, Semdgom, 

piriqiT, kanonebi moiazreboda ZiriTadi uflebebis farglebSi.32 cxadia, es mimarTeba 

kerZo samarTals sajarosagan ufro metad mijnavda. germaniis federaluri sakonsti-

tucio sasamarTlo, roca axdens samoqalaqo kodeqsis ama Tu im normis axlebur in-

30 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), Rn. 339, s. 348.

31 Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 58, 300, Rn. 335-344. 

32 Karl Schmidt, 2003, 42.
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terpretacias, imavdroulad miuTiTebs vaimaris konstituciis gansxvavebul gavlenaze 

maTTan dakavSirebiT. e.w. „xreSis saqmeSi“ federalurma sakonstitucio sasamarTlom 

aRniSna, rom samoqalaqo kodeqsis 903-e muxliT gaTvaliswinebuli qonebis Tavisufali 

gankargvis uflebis SezRudvis konfiskaciad kvalifikacia  ukavSirdeba vaimaris konsti-

tuciasTan dakavSirebul mosazrebas.33

kerZo da sajaro samarTlis urTierTgavlenis dros aucilebelia SenarCundes in-

stituciuri avtonomia, ar unda gamoiwvios aman romelime maTganis CamoSla da gaqroba. 

samarTlebrivi sivrceebis gansazRvris dros ar unda moxdes xelovnurad maTi adgilm-

onacvleoba. mxolod ase Tu SeiZleba SenarCundes institutis damoukidebloba. es ar 

uaryofs instituciur gavlenebs. mokled, rom vTqvaT, kerZo da sajaro samarTlis er-

Timeoris mimarT gavlena es aris samarTlis erTiani organizmis sxvadasxva damoukidebe-

li nawilebis urTierTgavlena.

kerZo-samarTlebriv sivrceze sajaro samarTlis zemoqmedebis saintereso SemTx-

vevas warmoadgens germaniis federaluri sakonstitucio sasamarTlos pirveli senatis 

1981 wlis 15 ivlisis gadawyvetileba (dasaxelebuli „xreSis saqme“). saqme exeboda miwis 

sakuTrebisa da gruntis wylebiT sargeblobis uflebis urTierTmimarTebas. mesakuTre 

amtkicebda, rom miwaze sakuTrebis ufleba gulisxmobs gruntis wylebiT Tavisufali 

sargeblobis uflebas. es azri sakonstitucio sasamarTlos eWvis qveS ar dauyenebia da 

Tu gaviTvaliswinebT mis istoriul warmomavlobasa da moqmedebas Tanamedrove samar-

TalSi, verc gaxdeboda sxvagvari Sefasebis sagani. saqme exeboda sajaro samarTlis meS-

veobiT gruntis wylebiT Tavisufali sargeblobis uflebis SezRudvas sajarosamarTle-

brivi normebis gziT, im SemTxvevaSi, roca konkretuli subieqtis mier ganxorcielebuli 

samewarmeo saqmianoba, rogoricaa xreSis mopoveba safrTxis Semcveli iqneboda sazogado 

wyalmomaragebisaTvis. safrTxe ki, mdgomareobda imaSi, rom xreSis mopovebiT warmoqmnil 

dabinZurebas SeiZleba SeeRwia Wis danadgarebSi da amiT sazogado wyalmomaragebisaTvis 

SeeSala xeli.34 sakonstitucio sasamarTlom sadavo aqti, romelic iTvaliswinebda moce-

muli sakiTxis sajaro samarTliT mowesrigebaze daqvemdebarebas, CaTvala konstituci-

urad. am gadawyvetilebaSi sasamarTlom Camoayaliba da daafiqsira erTob mniSvnelovani 

debulebani, razedac Cven am naSromis sxvadasxva nawilebSic gvaqvs msjeloba.

erTob mniSvnelovania germaniis federaluri konstituciis me-14 muxlis xedva kerZo 

da sajaro samarTlis sarkeSi. kerZod, sasamarTlom aRniSna, rom am muxlis me-2 punqti 

sakuTrebas, rogorc ZiriTad uflebas, warmoaCens kerZo da sajaro samarTlebriv kon-

teqstSi. pirvelSi igulisxmeba sakuTrebis Sinaarsi, xolo meoreSi ki – misi SezRudvis 

farglebis gansazRvra. orive xorcieldeba kanonis safuZvelze, konstitucias ainter-

esebs ramdenad sworia sakuTrebis SinaarsSi SeWra. mokled, aq dgas sakiTxi kerZo da 

sajaro samarTlisa da maTi adekvaturi interesebis urTierTdamokidebulebis Sesaxeb.

dasaxelebuli saqmidan Cans, rom sajarosamarTlebrivi SezRudvebiT safrTxe ar 

eqmneba sakuTrebis kerZo-samarTlebriv instituts. sasamarTlo aRniSnavs, rom sadavo 

kanoniT, aRmasrulebeli xelisufleba ar aRiWurveba konstituciiT daculi uflebis 

CamorTmevis uflebamosilebiT. „aRniSnuli wesis gamoyeneba mxolod aqtualurs xdis 

kanonmdeblis mier germaniis ZiriTadi kanonis me-14 muxlis mixedviT SemuSavebul normas. 

igi mxolod axmovanebs sakuTrebis uflebis ganxorcielebis farglebSi mesakuTrisaTvis 

33 Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 58, 300, Rn. 335-344. 

34 Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 58, 300, Rn. 309, s. 338. 
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gansazRvrul da dadgenil SezRudvebs...“35 amrigad, SezRudva normaluri movlenaa in-

stitutTa TanacxovrebaSi, miuRebelia erTi institutis gadafarva meoriT. Tumca, arc 

aqaa gamoricxuli sivrciTi adgilmonacvleoba, Tuki amisi saTanado safuZveli iqneba, 

rac institutTa saxeldebaSic aisaxeba. institutebiT manipulirebasTan gveqneba saqme, 

roca institutis Sinaarsi ar modis TanxmobaSi mis saxeldebasTan. gansakuTrebiT Sesa-

mCnevia es sasjelis ganmsazRvrel dargebSi. am sakiTxs calke mivubrundebiT. 

rogorc iTqva, kerZo da sajaro interesebi erTi didi interesis Semadgeneli nawilebia 

(elementebia). sajaro samarTali kerZo interesis gonivruli SezRudviT uzrunvelyofs 

sajaro interesebis dacvas. sakonstitucio sasamarTlom interesebis urTierTmimarTe-

ba SesaniSnavad gadmosca sakuTrebis uflebis magaliTze. dasaxlebul gadawyvetile-

baSi vkiTxulobT: „germaniis ZiriTadi kanoni kanonmdebels avalebs sakuTrebis iseTi 

sistemis Camoyalibebas, romelic iTvaliswinebs rogorc kerZo, aseve sajaro anu sayov-

elTao interess. aRniSnuli davalebis Sesrulebis dros igi dgas ormagi amocanis winaSe: 

man erTi mxriv, kerZo samarTalSi unda Seqmnas moqalaqeTa Soris samarTlebrivi brun-

visa da samarTlebrivi urTierTobebis momwesrigebeli normebi (magaliTad: sakuTrebis 

gadacemasa da datvirTvasTan dakavSirebiT, samezoblo samarTali, kompensaciasTan da-

kavSirebuli normebi mesame pirTa mier sakuTrebis xelyofis SemTxvevebSi). xolo meo-

re mxriv, (umetesad) sajaro samarTlebrivi mowesrigebisa da normebis farglebSi unda 

gaiTvaliswinos sajaro moTxovnilebebi da interesebi, sadac, upirveles yovlisa, ig-

ulisxmeba miwis yoveli mesakuTre. Tu samoqalaqo samarTlebrivi urTierTobebis mimarT 

Cveulebisamebr gamoiyeneba subieqturi kerZo samarTlis cneba, mesakuTris konstituci-

ur–samarTlebrivi poziciis gansazRvrisas Tanabrad moqmedebs samoqalaqo samarTlisa 

da sajaro samarTlis normebi.“36

sakonstitucio sasamarTlos mocemuli samarTlebrivi poziciebidan Cans, rom ker-

Zo da sajaro interesebi, kerZo da sajaro samarTali organuladaa erTmaneTTan da-

kavSirebuli. unda gvaxsovdes, rom kerZo interesis Tavisufali moqmedebis asparezi 

sajaro interesebiT gonivrulad gajerebul-mowesrigebuli sivrcea. gonivruli saja-

rosamarTlebrivi SezRudvebi kerZo uflebebs mowesrigebul mdgomareobaSi ayeneben. 

sajarosamarTlebrivi normebi is kaSkaSa varskvlavia, romelic exmareba kerZo uflebis 

subieqts gzis gagnebaSi. mTavaria sworad ganisazRvros es SezRudvebi da sadac araa misi 

aucilebloba, iq Tavi SevikavoT. roca sajarosamarTlebrivi SezRudvebi gavrceldeba 

kerZosamarTlebrivi sivrcis did nawilze, iq SeiZleba ufleba eWvis qveS dadges. aki, 

germaniis konstitucia ar aRiarebs totalur boWvebs. amas ra mosdevs Sedegad, Semdgom 

visaubroT.

instituciur wesrigTan dakavSirebiT unda gavixsenoT saqarTvelos biujetis Ses-

axeb kanoni, romelic adgenda saqarTvelos mecnierebaTa akademiis mier ijariT gace-

muli qonebidan miRebuli Semosavlis (saijaro qiris) saxelmwifo biujetSi Setanas da 

Semdgom misi dadgenili odenobiT akademiis angariSze Caricxvas. amasTan dakavSirebiT 

sarCelic ki Sevida saqarTvelos sakonstitucio sasamarTloSi, romelic ar iqna miRe-

buli gansaxilvelad. saqme mdgomareobda imaSi, rom „akademiis Sesaxeb“ kanoni iTval-

iswinebda mis sargeblobaSi uzufruqtis uflebiT gadacemuli qonebis gaqiravebasa da 

ijariT gadacemas. samoqalaqo kodeqsis Tanaxmad, es SeiZleboda momxdariyo am qonebis 

mesakuTris, kerZod, saxelmwifos Tanxmobis safuZvelze. rogorc Cans, saxelmwifom CaT-

35 BVerfGE 58, 300, Rn. 337, s. 346. 

36 Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 50, 300, Rn. 335, s. 344-345. 
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vala, rom radganac TviTon iyo mesakuTre qonebisa, sargeblobaSi gadacemidan miRe-

buli Semosavalic biujetSi unda Caricxuliyo. Tavis droze am sakiTxze seriozuli 

diskusiebi gaimarTa. etyoba amanac ganapiroba sakonstitucio sasamarTloSi sarCelis 

Setana. ra unda darRveuliyo iseTi, rac gvafiqrebinebda, rom saxelmwifos amgvari 

gadawyvetileba konstituciis sawinaaRmdego iqneboda, vinaidan safrTxes warmoadgenda 

kerZosamarTlebrivi instituciuri wesrigisaTvis. es winaaRmdegoba SeiZleba davinaxoT 

ori mimarTulebiT. erTi saxelSekrulebo Tavisuflebis da meore sakuTrebis ZiriTa-

di uflebis konteqstSi. saxelSekrulebo Tavisuflebis konstituciur safuZvels war-

moadgens pirovnebis Tavisufali ganviTarebis ufleba, sakuTrebis dacvisas ki, konsti-

tuciaSi ganTavsebuli specialuri norma. daviwyoT pirveli winaaRmdegobis SefasebiT. 

saxelSekrulebo Tavisufleba samoqalaqo brunvis Tavisuflebis umTavres faseulobas 

warmoadgens. xelSekrulebis Tavisuflad dadeba da misi Sinaarsis Tavisuflad gansaz-

Rvra (ssk-is m. 319. n.1) mxareTa kerZo interesebis dakmayofilebisakenaa mimarTuli. ar 

arsebobs subieqtis moqmedeba interesis gareSe, aRniSnul Tavisuflebas azri ekargeba, 

roca am Tavisuflebis praqtikuli SedegebiT sargebloben ara mxareebi, aramed sxve-

bi. aseT SemTxvevaSi saxelSekrulebo Tavisufleba ufasurdeba da xelSekruleba, ro-

gorc kerZo samarTlis sadamfuZneblo faseuloba, azrs kargavs. sajarosamarTlebrivi 

normebi, mxedvelobaSia „biujetis Sesaxeb“ kanonis gadawyvetileba, faqtobrivad iwvevs 

xelSekrulebis institutis CamoSlas da kerZo iniciativis CaxSobas. vis mouva azrad, 

dados xelSekruleba, romlis Sedegebic sxvaze iqneba gaTvlili da masze iqneba damok-

idebuli, ramdens gaimetebs igi xelSekrulebis mxaris sasargeblod. vfiqrobT, aseTi 

SemTxvevebi unda ganvixiloT sajaro samarTlis intervenciad kerZo samarTalSi. axla 

SevxedoT am sakiTxs sakuTrebis ZiriTadi uflebis konteqstSi. didi xania aRiarebulia, 

rom sargeblobis mTeli rigi uflebani, rogoricaa qiravnoba, ijara, isevea daculi, 

rogorc sakuTrebis ufleba. meijaris ufleba qiraze es misi sakuTrebis uflebaa da 

daculia konstituciis me-19 muxliT. magram aq ijaraze meti ufleba gvaqvs, rogori-

caa uzufruqti. sargeblobis es ufleba sanivTo uflebaa calsaxad da ufro naklebad 

saeWvoa misi dacva ganvixiloT sakuTrebis uflebis poziciaSi. biujetis Sesaxeb kanoni 

am TvalsazrisiTac modioda winaaRmdegobaSi instituciur wesrigTan da Sinaarsobrivad 

fitavda da asustebda uzufruqtis saxismetyvelebas, rogorc sanivTo uflebisa. aR-

niSnuli gadawyvetileba aferxebs samarTlis RirebulebiTi nakadebis dinebas da ar iT-

valiswinebs sajaro-samarTlis kerZoze zemoqmedebis WeSmarit bunebas. dasanania, rom 

usafuZvlobis gamo, sakonstitucio sasamarTloSi ar iqna sarCeli miRebuli. misi miRe-

bis SemTxvevaSi, jer kidev ori aTeuli wlis win SevqmnidiT precedents, romliTac gan-

sazRvruli iqneboda kerZo-samarTlebriv instituciur wesrigze sajaro samarTlis gav-

lenis koncepcia. yovel SemTxvevaSi me amas visurvebdi.

V. movalis sicocxlisa da janmrTelobis ZiriTadi uflebis gavlena 
aRsrulebis samarTalze

am urTierTobaSi gansakuTrebiT gamorCeulia germaniis federaluri sakonstitucio 

sasamarTlos praqtika. 1979 wels 3 oqtombers am sasamarTlom miiRo gadawyvetileba,37 

romelSic xazgasmiT aRniSna, rom aRsrulebis samarTali gverds ver auvlis ZiriTadi 

uflebebis gavlenas. saqme exeboda aRsrulebis procesSi movalis, kerZod, binis damqirave-

37 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 52, 214.
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blis interesebis gaTvaliswinebas. momCivani iyo piri, romelmac sxvadasxva mizezTa gamo 

samjer scada TviTmkvleloba da binidan iZulebiT gamosaxlebis SemTxvevaSi mosalod-

neli iyo mis sicocxles kvlavac Seqmnoda safrTxe, vinaidan, mkurnalobis miuxedavad, 

depresiuli mdgomareobidan srulad ar iyo gamosuli. sakonstitucio sasamarTlom aR-

niSna, rom kreditoris interesebis dacvis miuxedavad, saWiro iyo aRsrulebis procesi 

ise ganxorcielebuliyo, rom safrTxe ar Sehqmnoda movalis sicocxlisa da janmrTelo-

bis uflebas, romelic gaTvaliswinebuli iyo ZiriTadi kanonis me-2 muxlis me-2 punqtiT. 

mokled, movalisa da kreditoris interesebis Sewonvisas, saaRsrulebo samarTals ise 

unda emoqmeda, rom movalis ZiriTadi ufleba ar darRveuliyo, rac sasamarTlom Tavisi 

poziciebis Camoyalibebisas gamoxata sxvadasxva formiT. gadawyvetilebaSi vkiTxulobT: 

„im SemTxvevaSi, Tu movalisa da kreditoris urTierTsawinaaRmdego interesTa urT-

ierTSefardeba migviyvans im Sedegamde, rom konkretul SemTxvevaSi movalis sicocxl-

idan da janmrTelobidan gamomdinare interesebi, romlebic upirispirdeba iZulebiTi 

aRsrulebis warmoebas, aSkarad da arsebiTad gadawonis im moTxovnilebebs, romlebsac 

emsaxureba saxelmwifo saaRsrulebo moqmedeba da RonisZieba, maSin SesaZloa, rom am 

Sedegis gauTvaliswinebloba da saxelmwifos mier amgvari Carevis ganxorcieleba arRve-

vdes Tanazomierebis princips da aseve – germaniis ZiriTadi kanonis me-2 muxlis me-2 

punqtis pirveli winadadebiT gaTvaliswinebul movalis ZiriTad uflebas (BVerfGE 49,89 
[144]; BVerfGE 52,324)“.38 sasamarTlo miuTiTebs saxelmwifo organoebis amocanaze, rom isi-

ni valdebulni arian „SeZlebisdagvarad Seamciron da SezRudon ZiriTad uflebaTa dar-

Rvevis safrTxe. am aspeqtiT, saaRsrulebo sasamarTloebSi warmoeba unda ganxorcield-

es aRniSnuli konstituciur-samarTlebrivi dacvis meqanizmis sruli gaTvaliswinebiT“.39

aRniSnuli gadawyvetilebidan Cans, rom ZiriTadi ufleba, rogorc konstituciiT 

daculi interesi msgavs SemTxvevaSi prioritetulia gamqiraveblis kerZo-samarTlebriv 

uflebaze. roca safrTxe subieqtisa da uflebis arsebobas eqmneba, cxadia, arCevani su-

bieqtis sasargeblod gakeTdeba. Tuki ar gveyoleba subieqti, arc ufleba iarsebebs. 

amitom, daayena federalurma sakonstitucio sasamarTlom wina planze adamianis sicocx-

le. roca saqme exeba interess, romelic warmoadgens umaRles faseulobas, am dros 

mniSvnelovani aRaraa vin aris misi matarebeli. RirebulebaTa wesrigisaTvis mTavaria 

interesis Rirebuleba da amis gavliT misi matarebeli subieqti. msgavsi gadawyveta gva-

qvs saqarTvelos samoqalaqo kodeqsSi 604-e muxlis saxiT, romelic moijares uflebas 

aniWebs moiTxovos meurneobis ijaris xelSekrulebis moqmedebis vadis gagrZeleba, Tuki 

miwis nakveTi sasicocxlod aucilebelia moijaris meurneobis SesanarCuneblad.

VI.  movalis sakuTrebis ZiriTadi uflebis gavlena aRsrulebis 
samarTalze

ZiriTadi uflebebi mniSvnelovan gavlenas  axdens Tanaswori da interesebiT gawonas-

worebuli kerZosamarTlebrivi wesrigis Camoyalibebaze. kerZo samarTali yovelTvis 

ver uzrunvelyofs movalisa da kreditoris interesebis imgvarad dabalansebas, rom 

orive mxaris uflebebi iyos jerovnad daculi. aviRoT iseTi instituti, rogoricaa 

valdebuleba. aq moqmedebs romis samarTlidan momdinare principi, romelic gveubne-

ba, rom valdebuleba unda Sesruldes. Tu ar Sesruldeba da dairRveva, unda moxdes 

38 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), dasaxelebuli gadawyvetileba, Rn. 221. S. 83.

39 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), dasaxelebuli gadawyvetileba, Rn. 221. S. 83.
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misi ukuqceva an zianis anazRaureba. es aqsiomebi nebiT Tu uneblieT kanonmdebels ubi-

Zgebs sworeba gaakeTos kreditoris interesebze da mTeli normatiuli Zalisxmeva mim-

arTos aRniSnuli mizniT. cxadia, kanonmdebeli arc movalis interesebs iviwyebs, magram 

mainc SeiZleba gadaixaros imis mxares, visac aqvs moTxovna. ZiriTadi uflebebis sarkeSi, 

kreditoris calmxrivi, Tu zomaze meti uflebrivi simZlavre, imitom, rom is kredi-

toria, mruded gamoiyureba. kerZod, igi iwvevs Tanazomierebis principis damaxinjeb-

as da movalis konstituciuri uflebebis daCrdilvas. sanimuSod jer gvinda mokled 

davaxasiaToT germaniis federaluri sakonstitucio sasamarTlos 1997 wlis 7 dekembris 

gadawyvetileba,40 romelic exeba movalis sakuTrebis dacvas iZulebiT aRsrulebisas. sa-

samarTlom arakonstituciurad CaTvala sadavo aqti, romelic iTvaliswinebda kredito-

ris interesebidan gamomdinare, gaSenebuli nakveTis bevrad dabal fasSi gayidvas, vidre 

iyo misi realuri Rirebuleba. sakonstitucio sasamarTlom fasTa aseT sxvaobaSi dainaxa 

kerZosamarTlebriv urTierTobaSi mxareTa Tanasworobis principis ugulebelyofa, ker-

Zod is, rom aRsrulebis pirobebi calmxrivad iyo momarTuli kreditoris sasargeblod 

da arRvevda movalis konstituciur uflebebs. sakonstitucio sasamarTlom aRniSna, 

rom sakuTrebis garantiis problema moqmedebs iZulebiTi aRsrulebis drosac, „rode-

sac saxelmwifo, kreditoris interesebidan gamomdinare, masStaburad zRudavs movalis 

konstituciiT dacul sakuTrebis uflebas. amgvari SezRudva, Tumca, gamarTlebulia, 

ramdenadac igi emsaxureba kreditoris dasabuTebuli moTxovnebis dakmayofilebas, ma-

gram imavdroulad aucilebelia movalis interesebis dacvac, rac gulisxmobs movalis 

SesaZleblobas, moiTxovos samarTlebrivi dacva iseT SemTxvevebSi da iseTi RonisZiebis 

winaaRmdeg, romlebic mimarTulia misi sakuTrebis Seusabamod dabal fasad gayidvisak-

en“.41 aqedan Cans, rom movalis poziciaSi subieqtis yofna ar niSnavs misi uflebebis 

ugulebelyofas. movale kerZo urTierTobis subieqtia da misi mxridan valdebulebis 

Seusrulebloba ar iwvevs im qonebrivi samoselis Semoclas, romelic asxia mas, rogorc 

samoqalaqo brunvis Tanaswor monawiles. valdebulebis SeusruleblobiT mas ekisreba 

pasuxismgebloba ise, rom ar unda Seilaxos misi, rogorc brunvis monawilis avtonomi-

uri da damoukidebeli qonebrivi samarTalsubieqtoba. samarTaldarRveva ar aqcevs mas 

daucvel subieqtad da kreditoris interesebis dakmayofilebis iaraRad (saSualebad). 

konstitucia Tanabrad icavs rogorc kreditors, ise movales.

qarTul sasamarTlo praqtikaSi msgavsi precedenti erTaderTia. saqme, romelic Sei-

Zleba mivamsgavsoT zemoT motanil SemTxvevas, es unda iyos e.w. „remzi SaraZis saqme“,42 

romelic ganixila saqarTvelos sakonstitucio sasamarTlom iZulebiTi auqcionis 

momwesrigebeli normatiuli aqtis erT-erTi normis konstituciurobasTan dakavSire-

biT. igi exeboda auqcionze gasayid qonebis fasis gansazRvras. sasamarTlom es sakiTxi 

warmoaCina, kreditorisa da movalis  interesebis dabalansebis konteqstSi. movalis, 

igive mesakuTris mimarT sasamarTlo aRniSnavs, rom „qonebis gankargvis sakiTxis gad-

awyveta, maT Soris, misi fasis gansazRvra mesakuTris konstituciuri uflebis sakiTxia“ 

(p.10). sasamarTlom, germaniis federaluri sakonstitucio sasamarTlos ganxiluli gad-

awyvetilebis msgavsad, Camoayaliba saxelmZRvanelo debuleba, romelic ambobs: „sadavo 

mowesrigebisas kanonmdeblis mizania, Seqmnas meqanizmi, romelic uzrunvelyofs kredi-

40 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 46,325.

41 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE, Rn. 335. S. 323.

42 saqarTvelos sakonstitucio sasamarTlos 2022 wlis 4 noembris №3/7/1409 gadawyvetileba saqmeze: „remzi 

SaraZe saqarTvelos parlamentis winaaRmdeg“.
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toris kanonieri moTxovnis dakmayofilebas, movalis sakuTrebis uflebis gaumarTleb-

lad da mometebulad SezRudvis gareSe. aRniSnulis misaRwevad, saxelmwifos amocanas 

warmoadgens  iZulebiT auqcionze qonebis maqsimalurad maRal fasad realizacia. au-

qcionze qonebis maRal fasad realizacia urTierTobis monawile TiToeuli mxaris in-

teresebSia“ (p. 29). gadawyvetilebidan Cans, rom saxelmwifo mxolod maSin xdeba ufle-

bamosili qoneba gayidos dabal fasad, roca mosinjulia maRali fasad gayidvis yvela 

samarTlebrivi saSualeba. mxolod amis Semdeg SeiZleba nulovani auqcionis Catareba 

(p. 36). mTeli gadawyvetilebis mizanmimarTuleba isaa, rom SesaZleblobis farglebSi, 

qonebis maRal fasad realizaciiT, moxdes rogorc movalis, ise kreditoris interesebis 

gaTvaliswineba. mokled, kreditoris interesebis erTgvar sapirwoned gamoiyureba mova-

lis interesebi da es xdeba sakuTrebis ZiriTadi uflebis sarkeSi. am gadawyvetilebidan 

Cans, rom Tanazomierebis konstituciuri principi moqmedebs valdebulebiTi urTier-

Tobis mTel sivrceze _ SesrulebiT dawyebuli misi darRveviT damTavrebuli.

VII. sajaro samarTlis roli uZravi nivTis SeZenis procesSi

kerZo da sajaro samarTlis erTad moqmedebis brwyinvale magaliTs warmoadgens zogi-

erTi xelSekrulebis sajaro reestrSi registraciis SemTxveva. xelSekruleba ver iwvevs 

gamiznul Sedegs, Tu ar moxdeba misi sajaro reestrSi registracia. mxedvelobaSia is 

uflebebi, romelTa registracia savaldebuloa sajaro reestrSi. amis klasikuri maga-

liTia uZrav nivTze sakuTrebis uflebis registracia. sakuTreba rom warmoiSvas, SemZeni 

mesakuTred rom iwodebodes, aucilebelia uZravi nivTis nasyidobis xelSekrulebis sa-

jaro reestrSi registracia. maSasadame, saamisod saWiroa pirvel rigSi kerZosamarTle-

brivi xelSekruleba da sajarosamarTlebrivi aqti, rogoricaa registracia. samoqalaqo 

kodeqsis 183-e muxli mxolod am winapirobaTa dacvas ukavSirebs sakuTrebis gadasvlas 

erTi piris xelidan meoris xelSi, rac naTlad Cans misi formulirebidan: „uZravi nivTis 

SesaZenad aucilebelia garigebis werilobiTi formiT dadeba da SemZenze am garigebiT 

gansazRvruli sakuTrebis registracia sajaro reestrSi.“ am normis formulirebidan 

iseTi suraTi Cans,  TiTqos sakuTrebis uflebis warmosaSobad sakmarisia werilobiT Ses-

rulebuli xelSekruleba, reestrSi ki, xdeba ukve warmoSobili sakuTrebis registracia. 

xelSekruleba mxolod maSin SeiZleba CavTvaloT sakuTrebis warmoSobis sakmaris aqtad, 

roca uflebis registracia atarebs mxolod teqnikur xasiaTs. uZrav nivTze sakuTreba 

absoluturi xasiaTis uflebaa da igi gulisxmobs mesame pirTa mxridan mis mimarT pa-

tiviscemiT mopyrobas (damokidebulebas). garda amisa, sakuTreba miuxedavad imisa, rom 

misi buneba Seimecneba statikur mdgomareobaSi, igi samoqalaqo brunvis  nawarmoebicaa. 

mesame pirebi, romlebic SeiZleba ganvixiloT sakuTrebis potenciur SemZenebad da amg-

varad samoqalaqo brunvis monawileebad, darwmunebuli da garantirebulni unda iyvnen 

imaSi, rom uZravis gamsxvisebeli am nivTis mesakuTrea da mas ramdenimejer ara aqvs gay-

iduli erTi da igive qoneba. Tuki Cven gavCerdebodiT xelSekrulebis etapze da amiT 

davasrulebdiT yvelafers, maSin didi iqneboda imisi albaToba, rom SemZens SeeZina niv-

Ti, romelic gamyidvels ukve gasxvisebuli aqvs sxvaze. sajaro reestri gvicavs aseTi 

gaugebrobisagan da igi mesame pirTa dacvis saukeTeso iaraRia. mokled sajaro reestri 

gvaTavisuflebs uflebaTa mimarT saeWvo damokidebulebisagan. Tu gamyidveli ramdenime 

pirs mihyidis qonebas, mesakuTred CaiTvleba is, vinc pirveli moaxdens mis registra-

cias. cxadia am etapzec SeiZleba gamoinaxos dacvis meqanizmebi winaswari registraciis 
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gziT. marTalia uflebis warmosaSobad mniSvnelovania mxareTa neba, magram es neba ver 

gamoiwvevs srulfasovan, mesame  pirTa mxridan Semecnebad da sacnobar, aseve samoqalaqo 

brunvisaTvis vargisian, sxva sityvebiT, brunvaunarian sakuTrebas, Tu ar moxdeba misi 

sajaro reestrSi registracia. mokled, mxareTa SeTanxmebis etapze, ver gaCndeba (war-

moiSoba) msgavsi bunebis mqone sakuTrebis ufleba. savaldebulobis es elementi sruli-

adac ar modis nebis gamovlenasTan winaaRmdegobaSi. Tuki Cven vityviT, rom martooden 

SeTanxmebuli nebaa sakmarisi uZravze sakuTrebis warmosaSobad, maSin saamisod sakmarisi 

unda iyos zepiri an martivi werilobiTi formiT SeTanxmeba. magram SevZlebT ki aseTi 

sakuTreba gaxdes samoqalaqo brunvis Tanamonawile.  cxadia es SeuZlebelia da dair-

Rveva samarTlebrivi usafrTxoeba. Cemi es msjeloba momagonebs germaneli civilistebis 

damokidebulebas sanivTo da valdebulebiTi uflebebis urTierTmimarTebaze. samoqa-

laqo samarTalSi ver iqneba srulfasovani qonebrivi sikeTe, romelsac ar SeuZlia Ta-

visufali da mSvidobiani brunva. mowesrigebul brunvas mowyvetili sikeTe, ver iqneba 

srulfasovani sikeTe. visac xelewifeba qonebis brunvaSi gaSveba, is amiT am sikeTeze 

pretenzias acxadebs. nivTi rom me mekuTvnis, es cxadi da gasagebi unda iyos mesame pire-

bisaTvis moqmedi samarTlebrivi meqanizmebiT. xolo rac Cemi araa, ivaraudeba, rom is 

sxvisia.

VIII. kanonier mflobelobaSi arsebuli qonebis konfiskacia

saqarTvelos sakonstitucio sasamarTlom 2007 wlis 2 ivliss miiRo gadawyvetileba,43 

romelSic daisva sakiTxi kanonier mflobelobaSi arsebuli danaSaulis Casadenad gam-

iznuli nivTis konfiskaciis konstituciurobis sakiTxi. es norma gaTvaliswinebuli iyo 

sisxlis samarTlis kodeqsis 52-e muxlis meore nawiliT. problema mdgomareobda imaSi, 

rom erTmaneTs daupirispirda nivTis kanonieri mflobelobis ufleba da am nivTis kon-

fiskaciis ufleba. erTi _ kerZo ufleba da meore _ sajarosamarTlebrivi ufleba. mar-

Talia sasamarTlom es sakiTxi sakuTrebis uflebis konteqstSi ganixila, magram imdenad 

TvalSisacemia nivTis mesakuTris uflebis Selaxva, rom saWirod CavTvaleT am sakiTxze 

calke msjeloba. mokled, am SemTxvevaSi erTmaneTs upirispirdeba sami subieqtis inter-

esebi. erTi es aris mesakuTre, romlis ubraloeba eWvs ar iwvevs, meore _ nivTis kanon-

ieri mflobeli, romelic sxvis nivTs iyenebs samarTaldarRvevis, kerZod, danaSaulis 

Casadenad da mesame _ esaa saxelmwifo, romelic sazogado interesebidan gamomdinare 

SesaZleblad miiCnevs aseTi qonebis konfiskacias. konfiskaciis normatiuli dasabuTeba 

xdeba nivTis kanonieri mflobelis moqmedebis SefasebiT. rac Seexeba mesakuTres, ro-

melmac es nivTi gadasca kanonier mflobels, konfiskacia ganixileba misi interesebisgan 

mowyvetilad da damoukideblad. kanonmdeblis interesis sagania konfiskaciis gziT qone-

ba gamoeTiSos samoqalaqo brunvas da am gziT gaauvnebelyos is safrTxeebi, rac axlavs 

e.w. „damnaSave qonebis“ moZraobas samoqalaqo urTierTobis sivrceSi. kanonmdebeli, maT 

43 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyvetileba saqmeze „saqarT-

velos moqalaqeebi - daviT jimSeleiSvili, tariel gvetaZe, da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“ - krebulSi: saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi (2006-2007), baTumi, 2009, 

186-221. ix. aseve: giorgi amiranaSvili, kanonier mflobelobaSi arsebuli danaSaulis sagnis konfiskacia – 

konstituciuri da saerTaSoriso standartebi, konstantine k. (red.), adamianis uflebaTa dacva: miRwevebi da 

gamowvevebi, statiaTa krebuli, 2012, 7-37; vladimer xasia, udanaSaulo mesakuTrisaTvis danaSaulis sagnisa da 

saSualebis CamorTmevis problema, konstantine k. (red.), adamianis uflebaTa dacva: miRwevebi da gamowvevebi 

statiaTa krebuli, Tb., 2012, 169-190. 
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Soris sasamarTlo, fiqrobs, rom safrTxes, romelic aseTi qonebis gamoyenebas axlavs, 

ver gadafaravs da daCrdilavs sruliad arabraleuli mesakuTris interesi, SeinarCunos 

qonebaze sakuTrebis ufleba. iseTi STabeWdileba iqmneba, rom sakuTrebis instituciuri 

wesrigic ki uZluria daZlios sakanonmdeblo gadawyvetileba _ sasamarTlom moaxdinos 

msgavsi qonebis konfiskacia. xatovnad es SeiZleba SevadaroT janmrTel organizmSi ga-

Cenil daavadebas, romlis gankurnebis erTaderTi gzaa sxeulis daavadebuli nawilis 

mokveTa. kanonmdebels am SemTxvevaSi ar ainteresebs visia qoneba. misTvis mniSvnelovania 

am qonebis moSoreba - ganrideba - mocileba samoqalaqo brunvisgan. iseTi suraTi iqmneba, 

rom kerZosamarTlebrivi urTierTobis gverdiT yalibdeba danaSaulTan dakavSirebuli 

urTierTobebi. amitomac, kanonmdeblis samiznea is piri, romelic sCadis danaSauls. imis 

gamo, rom nivTi sxvas ekuTvnis, am safuZvliT konfiskaciaze uari ar iTqmeba. xatovnad 

rom vTqvaT, dazaralebulisaTvis umniSvneloa damnaSave sakuTari iaraRiT dauzianebs 

sxeuls Tu sxvisi iaraRiT. orive SemTxvevaSi iaraRis konfiskacia moxdeba swored imi-

tom, rom is danaSaulis Cadenis iaraRia da ara imitom, rom vinmes kuTvnilebaa. msgavsi 

viTarebaa mocemul saqmeSic. ver vityviT, rom instituciuri wesrigi CamoiSala. gana ma-

Sin, roca kanonieri mflobeli kargavs an anadgurebs naTxovar nivTs, Cven vambobT, rom 

es aryevs sakuTrebiT wesrigs? cxadia ara! aseTi saxiT unda davinaxoT kanonier mflob-

elobaSi arsebuli qonebis konfiskacia. ra daskvna SeiZleba gavakeToT: konfiskacia xels 

uSlis Tu xels uwyobs samoqalaqo brunvas? rTulia am sakiTxze pasuxis gacema, Tumca 

SesaZloa vifiqroT, rom xels uwyobs, vinaidan is iwvevs samoqalaqo brunvis gasufTave-

bas iseTi nivTebis mimoqcevisagan, romlebic am brunvis usafrTxoebas zians ayenebs da 

zaraldeba sazogado interesebi.

mesakuTres nebismier SemTxvevaSi aqvs qonebis CamorTmevis Sedegad gamowveuli zianis 

anazRaurebis ufleba. vinaidan sajaro urTierToba ar auqmebs kerZo-samarTlebrivs, me-

sakuTres SeuZlia moTxovna wauyenos kanonier mflobels. saxelSekrulebo urTierToba 

samarTaldamrRvevs avaldebulebs pasuxi agos mesakuTris winaSe. igi Tavs ver imarTlebs 

imiT, rom mas saxelmwifom CamoarTva qoneba. kanonieri mflobeli danaSaulis CadeniT 

iribad uxeSad arRvevs saxelSekrulebo urTierTobas, rac iwvevs misi moqmedebis deli-

qtad kvalifikacias.

 IX. sajaro samarTlis iuridiuli piris kerZosTan poziciuri 
gaTanabreba (adamianis uflebebTan mimarTebiT)

ZiriTadi uflebebis dacvis konteqstSi TandaTanobiT irRveva is sademarkacio xazi, 

romelic arsebobs kerZo da sajaro samarTlis iuridiul pirebs Soris. cnobilia, rom 

sakuTrebis ZiriTadi uflebiT daculi arian kerZo samarTalis subieqtebi. germaneli 

profesoris valter laisneris moswrebuli sityviT, konstitucia icavs kerZoTa sa-

kuTrebas.44 sajaro samarTlis subieqtebi am sivrcis miRma arian, gansakuTrebiT cal-

saxad Cans es saxelmwifosTan mimarTebiT. Cndeba kiTxva: ratom kerZo da ara sajaro? 

pasuxi Zalzed martivia: konstituciebi icaven kerZo pirTa ZiriTad uflebebs saxelmwi-

fos dausabuTebeli Carevisagan. mokled, dazaralebuli am urTierTobaSi kerZo piria, 

uflebis damrRvevi ki _ saxelmwifo. amdenad, ZiriTadi  uflebis dacvis mTeli filo-

44 ix. Walter Leisner, Eigentumgrundrecht und Wirtscha  sverfassung, 1970-1996, Herausgeben von Josef Isense, Duncker und Hum-
bolt, Berlin, 85-86. ix. aseve: Tamar zoiZe, sakuTrebis uflebis cneba da Sinaarsi, Jurnali „kerZo samarTlis mi-

moxilva“, №1, 2015, 5-28.
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sofia saxelmwifosa da kerZo pirs Soris vertikaluri urTierTobiT Semoifargleba. 

Tumca, am bolo xanebSi, wina planze wamoiwia ZiriTadi uflebis dacvis problema sa-

kuTriv kerZo pirTa Soris urTierTobaSi. jer cxadia pirveli SemTxveva unda ganvixi-

loT, raxan saxelmwifo ZiriTadi uflebis damrRvevis rolSi gamodis, is imavdroulad 

ver iqneba dazaralebuli da ver isargeblebs ZiriTadi uflebis dacviT. swored am mo-

tivaciiTaa dasabuTebuli is azri, rom konstituciebi ar icaven saxelmwifo sakuTre-

bis uflebas. SeiZleba aqedan gamomdinare vifiqroT, rom saxelmwifo sakuTreba arcaa 

ZiriTadi ufleba da konstituciis miRmaa? vfiqrobT, rom aseTi daskvna mcdari iqne-

ba. SeuZlebelia arsebobdes iseTi ufleba (da aramarto sakuTrebisa), romelic konsti-

tuciidan ar gamomdinareobdes. mxedvelobaSia misaRebi, rom saxelmwifo sazogado in-

teresis gamoxatulebaa da am azriT igi emijneba sakuTar Tavs, rogorc kerZo interesis 

mqone subieqti. mis organizmSi nebismieri interesi yalibdeba da formirdeba sazogado 

interesad. es ki gvafiqrebinebs imas, rom Cven, moqalaqeebi dainteresebuli varT aram-

arto eqskluziurad kerZo interesebis, aramed, Cveni interesebis dacviT. Tu ar iqneba 

Cveni, arc Cemi interesebi iarsebebs da piriqiTac, Cemi interesis mawonasworebeli Cveni 

interesia. es mafiqrebinebs imas, rom saxelmwifo sakuTrebac konstituciuri dacvis 

qveS unda iyos. roca saxelmwifo gadadgams sazogado interesis sawinaaRmdego nabijs, 

aucilebelia arsebobdes dacvis konstituciuri garantiebi. is, Tu romeli xelisufleba 

iqneba uflebamosili moiTxovos dacva sakonstitucio sasamarTlosagan, es seriozuli 

msjelobis sagania. saxelmwifo martooden „damrRvevis“ rolSi rom ar gamodis, es Cans 

sajaro samarTlis iuridiuli pirebis magaliTze da Cvenc maT SevexebiT.

roca damokidebulebis Secvlazea saubari, mxedvelobaSia sajaro samarTlis iuridi-

uli pirebi. arc maTze vrceldeba sakuTrebis ZiriTadi uflebis damcavi konstituciuri 

normebi (saqarTvelos konstituciis me-19 muxli). aseTi midgoma ganpirobebulia sajaro 

samarTlis iuridiuli pirebis samarTlebrivi mdgomareobiT. isini, TavianTi funqciu-

ri daniSnulebiT, faqtobrivad, warmoadgenen saxelmwifo xelisuflebis ganxorcielebis 

iaraRs (saSualebas) „iuridiul-teqnikur xerxs“, im gansxvavebiT, rom aq ZiriTadad gam-

oyenebulia iuridiuli piris tradiciuli kerZosamarTlebrivi modeli. maTi specifiku-

ri saxismetyveleba Cans, pirvel rigSi warmoSobis safuZvlebidan da specialuri ufle-

baunarianobidan. „sajaro samarTlis iuridiuli pirebis Sesaxeb“ kanonis ganmartebiT, am 

kategoriis iuridiuli pirs warmoadgens „sakanonmdeblo da saxelmwifo mmarTvelobis 

organoebisagan gancalkevebuli organizacia, romelic saxelmwifos kontroliT damou-

kideblad axorcielebs politikur, saxelmwifoebriv, socialur, saganmanaTleblo-kul-

turul da sajaro saqmianobas“. es ganmarteba adasturebs imas, rom funqciurad sajaro 

samarTlis iuridiuli  piri dakavSirebulia sajaro saqmianobasTan, rac gvaZlevs imi-

si mtkicebis safuZvels, rom igi miviCnioT saxelmwifo xelisuflebis ganxorcielebis 

iaraRad. Sesabamisad, masSi saxelmwifoze mibmuli dawesebuleba ufro Cans, vidre ise-

Ti, romelic Tavisi avtonomiuri suraTiT mkacradaa misgan gancalkevebuli, rogori-

caa kerZo samarTlis iuridiuli pirebi. SeiZleba vamtkicoT, rom sajaro samarTlis 

iuridiuli piri hibriduli (ormagi) bunebis mqone iuridiuli piria. am azris sasarge-

blod metyvelebs is gamonaklisi, rac maT aqvT ZiriTad uflebebTan mimarTebiT. rom ara 

kerZosamarTlebrivi elementebis maTSi arseboba, SeuZlebeli iqneboda im gamonaklisis 

daSveba, ris safuZvelzec isini iTvlebian ZiriTadi uflebebis matareblebad. vnaxoT 

ras ambobs amasTan dakavSirebiT germaniis federaluri sakonstitucio sasamarTlo.

germaniis federaluri sakonstitucio sasamarTlos 1967 wlis 2 maisis ganCineba-

Si (1 BvR 578/63) naTqvamia: „ZiriTadi uflebis RirebulebiTi sistema gamomdinareobs 
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calkeuli adamianis, rogorc fizikuri piris, Rirsebisa da Tavisuflebis principebidan. 

ZiriTadi uflebebi, pirvel rigSi icaven calkeuli adamianis Tavisuflebas saxelmwifos 

mxridan ganxorcielebuli SezRudvebisa Tu xelyofisgan. amasTan, aRniSnuli uflebebi 

uzrunvelyofen sazogadoebaSi calkeuli adamianis Tavisufali da aqtiuri monawileo-

bis winapirobebis gamyarebas. swored amgvari principuli warmodgena udevs safuZvlad 

germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtis ganmartebas da gamoyenebas. aR-

niSnuli midgomisas iuridiuli pirebi mxolod maSin moiazrebian ZiriTadi uflebebis 

dacvis sferoSi, Tu maTi Camoyalibeba da saqmianoba aris fizikur pirTa Tavisufali 

ganviTarebis gamoxatuleba da gansakuTrebiT ki, Tu uflebaTa ganvrcoba saWiro da 

gamarTlebulia iuridiuli piris miRma mdgomi adamianebis TvalsazrisiT“.45  aqedan ga-

momdinare sakonstitucio sasamarTlo Tvlis rom „... skeptikuria midgoma sajaro ufle-

bamosilebis sferoSi sajaro samarTlis iuridiul pirebze ZiriTad uflebaTa ganvrco-

bis mimarT. Tu ZiriTad uflebebs safuZvlad udevs calkeuli adamianis urTierToba 

sajaro xelisuflebasTan, maSin Seusabamo iqneba, rom TviTon saxelmwifo iyos ZiriTadi 

uflebebiT mosargeble, vinaidan SeuZlebelia igi iyos uflebaTa adresatic da subi-

eqtic (ix. BVerfGE 15,256 [262]“.46 sasamarTlos azriT, ZiriTad uflebebTan mimarTebiT 

saxelmwifoSi asocirdeba saxelmwifo. amitomacaa, rom ZiriTadi uflebebiT sargeblo-

ba gamoricxulia aramarto maSin, „...rodesac saxelmwifo uSualod Cndeba asparezze 

(rogorc federaluri, Tu romelime landis xelisufali, aramed im SemTxvevis dro-

sac, rodesac saxelmwifo Tavisi amocanebis Sesasruleblad sargeblobs damoukidebeli 

samarTlebrivi warmonaqmniT.“47

rogorc germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebidan 

Cans, gamonaklisebi exeba iseT iuridiul pirebs, romlebic kerZo samarTalSi iwodebian 

idealur iuridiul pirebad. am SemTxvevaSi sajaro samarTlis iuridiuli piris funqcie-

bi misi ganxorcielebis procesSi organulad ukavSirdeba ZiriTad uflebebs, romelTa 

dacvis gareSe iuridiuli piris funqcionireba faqtobrivad SeuZlebelia. ai, ras ambobs 

germaniis federaluri sakonstitucio sasamarTlo: „aRniSnuli ZiriTadi uflebis for-

mulirebidan gamomdinare, mizanSewonilia misi ganvrcoba im dawesebulebebze, romel-

Ta saqmianobac dakavSirebulia mecnierebasTan, kvlevasa da swavlebasTan. Sesabamisad, 

xdeba eklesiebsa da sajaro samarTlis gaerTianebebis statusis mqone sxva religiur 

sazogadoebebze garkveuli ZiriTadi uflebebis ganvrcoba“.48 am kategoriis iuridiul 

pirebs, miuxedavad imisa, rom sajaro samarTlis iuridiuli pirebia, TavianTi bunebis 

gamo gars akravs ZiriTad uflebaTa sartyeli. aseTi saxis iuridiuli piris wevrTa 

ZiriTadi uflebebis dacva am iuridiuli piris funqciur arealSi (sivrceSi) pirdapiraa 

dakavSirebuli Tavad iuridiuli piris ZiriTad uflebebTan. roca vambobT, rom uni-

versitetis profesori sargeblobs akademiuri Tavisuflebis konstituciuri uflebiT, 

amisi ganxorcieleba SeuZlebelia, Tuki Cven iuridiul pirs ar vaRiarebT aseTi Tavisu-

flebis mqoned.

germanul samarTalze dayrdnobiT, aRniSnuli konteqstis gamosakveTad qarTveli 

mkvlevrebi gamoyofen sajaro samarTlis iuridiul pirTa ramdenime jgufs. pirveli, 

esenia universitetebi da umaRlesi saswavleblebi. maT mimarT ZiriTadi uflebebis 

45 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 21,362, Rn. 369, s. 365.

46 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 21,362, Rn. 369, s. 365.

47 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 21,362, Rn. 369, s. 365.

48 ix. Entscheidungen des Bundesverfassungsgerichts, Studienauswahl (Band 1-89), BVerfGE 21,362, Rn. 369, s. 365.
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gavrceleba, rogorc zemoTac aRvniSneT, xels uwyobs maTi avtonomiurobisa da akademi-

uri personalis akademiuri Tavisuflebis konstituciiT aRiarebas, imis miuxedavad, ra 

kategoriis iuridiul pirTan gvaqvs saqme. saqarTvelos konstituciis 2018 wlis ganax-

lebul redaqciaSi vkiTxulobT: „akademiuri Tavisufleba da umaRlesi saganmanaTleblo 

dawesebulebebis avtonomia uzrunvelyofilia“ (m. 27, p. 3). konstituciis es ganacxadi 

pirdapiri aRiarebaa ZiriTadi uflebebis moqmedebisa, romelTanac Semxebloba eqnebaT 

sajaro samarTlis iuridiul pirebs. rogorc mkvlevrebi aRniSnaven, maT unda hqondeT 

konstituciur sarCelze ufleba, raTa moaxerxon maTi mkvlevrebis, profesorebis da am 

sferoSi momuSave pirTa ZiriTadi uflebebis dacva.49 meore jgufSi xvdebian religiuri 

organizaciebi, romlebTanac pirdapiraa dakavSirebuli aRmsareblobisa da rwmenis Tavi-

sufleba. mesame jgufSi erTiandebian sajarosamarTlebrivi satelevizio mauwyeblebi da 

radiosadgurebi, romlebTanac aseve pirdapiraa dakavSirebuli masobrivi informaciis 

Tavisufleba. meoTxe jgufSia saxelovnebo musikaluri umaRlesi saswavleblebi, ansam-

blebi, orkestrebi, galereebi, muzeumebi, Teatrebi da a.S. romlebTanac organuladaa 

dakavSirebuli xelovnebis Tavisufleba.50

X. koordinaciisa da subordinaciis principebis Sexameba Sromis 
xelSekrulebaSi

sajaro samarTlis konteqstSi Sromis samarTals mxolod erT sakiTxTan dakavSire-

biT SevexebiT, kerZod, sainteresoa imis gamorkveva, ra princips emyareba dasaqmebulisa 

da damsaqmeblis urTierToba am dargSi. Sromis samarTali xom kerZo samarTlis nawil-

ia da am azriT, is unda akmayofilebdes im ZiriTad principebs, razedac daSenebulia 

es dargi. maT Soris yvelaze mniSvnelovania saxelSekrulebo Tavisufleba, rasac unda 

akmayofilebdes Sromis xelSekruleba. Tu gadavxedavT istoriul konteqsts da Tana-

medrove mdgomareobas, davinaxavT, rom koordinaciis SromiTi urTierToba mudmivad 

damZimebulia subordinaciis elementebiT. imdenad naturaluri saxiT gamoiyureba es, 

rom mis gareSe warmoudgenelicaa SromiTi urTierToba.

aRniSnul sakiTxs jerovani yuradReba mieqca italieli profesorebis mier Sesrule-

bul saqarTvelos Sromis kodeqsis pirvel komentarSi.51 am vrceli komentaridan Cans, 

rom Sromis xelSekrulebis mimarT gansxvavebulia amerikuli da evropuli samarTlis 

midgomebi. pirveli ufro liberaluri xasiaTisaa, rac kargad Cans „surviliT dasaqme-

bis“ (“employment at will”) TeoriaSi. am Teoriis Tanaxmad, ganusazRvreli vadiT dadebuli 

xelSekruleba nebismier mxares SeeZlo Seewyvita. erT-erTi sasamarTlo saqmidan Cans 

damsaqmeblis ganuzomeli Zalaufleba, yovelgvari mizezis gareSe gaeTavisuflebina 

dasaqmebuli, maT Soris moralurad gaumarTlebeli safuZvliTac. amis SesaZlebloba 

damsaqmebels eZleoda ganusazRvreli vadiT dadebuli Sromis xelSekrulebisas. rac 

Seexeba vadian SromiT xelSekrulebas, am dros damsaqmebels mxolod mniSvnelovani 

samarTlebrivi safuZvliT SeeZlo Seewyvita Sromis xelSekruleba, dasaqmebulisagan 

gansxvavebiT, romelic sruliad Tavisufali iyo gadawyvetilebis miRebaSi. TandaTano-

biT Seikveca damsaqmeblis Zalaufleba da survili. dasaqmebis koncepciam miiRo ufro 

49 ix. konstantine kublaSvili, adamianis ZiriTadi uflebebi da Tavisuflebebi, Tb., 2017, 50.

50 ix. konstantine kublaSvili, dasaxelebuli naSromi, 50-52.

51 ix. andrea boroni (red.), saqarTvelos Sromis kodeqsis komentari, Tb., 2016.
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mowesrigebuli da samarTliani saxe. aSS-s sasamarTloebis praqtikidan Cans, rom „survi-

liT“ gaTavisufleba ukanonod cxaddeboda, Tuki igi ewinaaRmdegeboda „sajaro wesrigs“ 

anda keTilsindisieri moqmedebisa da molaparakebis princips. es ar cvlida arsebiTad 

„surviliT dasaqmebis“ koncepcias, romelic mxareebs uflebas aZlevda SromiTi urT-

ierTobis Sefaseba moexdinaT egzistencialurad da mudmivad ecvalaT TavianTi SromiTi 

urTierTobebi, ufro metic, SeeZloT SeewyvitaT, roca iqneboda „mudmivad cvalebadi 

SeTavazebebi da molaparakebebi“.52 marTalia, am procesSi saswori calmxrivad iyo gadax-

rili damsaqmeblis mxares, magram arc dasaqmebuli iyo sruliad uflebaayrili. mokled, 

aSS-s samarTali Tavisuflebas miiCnevs aramarto SromiTi xelSekrulebis dadebiT erT-

erT seriozul winapirobad, aramed, misi Sewyvetis winapirobadac. cota Tu gavazviadebT, 

es ase JRers: Tavisufali xar rogorc xelSekrulebis dadebaSi, ise mis SewyvetaSi. ukve 

damowmebuli komentaris erT-erTi avtoris andrea boronis daskvniTi debulebiT, „aSS-

Si kerZo subieqtebisaTvis manevrirebis meti Tavisuflebaa da SromiT urTierTobebSi 

kerZo avtonomia ufro gamokveTilia maSin, rodesac germaniasa da sxva socialur saxel-

mwifoebSi sajaro Careva, gansakuTrebiT, SromiTi saxelSekrulebo pirobebis gansaz-

Rvrisas, metad sagrZnobia“.

italiuri Sromis samarTalis magaliTze, komentarSi gatarebulia azri, SromiTi 

urTierTobis uTanasworo xasiaTis Sesaxeb. igi „uTanasworoTa samarTladacaa“ miCneu-

li, romlis normebis daniSnulebaa, rogorme daabalanson xelSekrulebis monawileTa 

ZalauflebaSi arsebuli uTanasworoba.53 es uTanasworoba mTel xelSekrulebas gasdevs 

wiTel zolad misi dadebidan Sewyvetis CaTvliT. damsaqmeblis mometebuli Zalaufleba 

dasaqmebuls aqcevs daqvemdebarebul mdgomareobaSi. es uTanasworoba ganpirobebulia 

urTierTobis xasiaTiT. erT mxaresaa dasaqmebuli, meore mxares ki, damsaqmebeli. isini 

sruliad gansxvavebuli interesebis mqone subieqtebia. erTi mxridan aris kerZo piris 

interesi, romelsac amoZravebs Tavisi profesiis adekvaturi samsaxuri naxos da am gziT 

moaxdinos sakuTari Tavis Tavisufali ganviTareba da masTan erTad miiRos materialu-

ri sargebeli. meore mxares dgas aseve kerZo piri, oRond organizaciuli warmonaqmnis 

formiT, rogoricaa iuridiuli pirebi TavianTi damoukidebeli funqciebiTa da inter-

esebiT. dasaqmebuli valdebulia moergos am funqciebis Sesrulebas. e.i. damsaqmebeli 

sTavazobs mas pirobebs, rasTan dakavSirebiTac unda moxdes SeTanxmeba. dasaqmebuli 

ver moiTxovs aRniSnuli funqciebis saxecvlilebas. universiteti adgens, rom profe-

sorma kviraSi unda waikiTxos 8 saaTi leqcia. profesori am pirobas ver Secvlis. mok-

led, damsaqmeblis mier SeTavazebuli saxelSekrulebo pirobebi hgavs xelSekrulebis 

standartul pirobebs (SeiZleba aseTadac miviCnioT). radganac damsaqmeblis samarTle-

brivi simZlavre am urTierTobaSi TvalSisacemia, kanonmdebloba isea mowyobili, rom 

man borotad ar gamoiyenos Tavisi bunebrivi Zalaufleba dasaqmebulis, rogorc susti 

mxaris mimarT. saqarTvelos Sromis kodeqsis bolodroindeli novaciebi amis garantiebs 

hqmnis xelSekrulebis dadebidan misi Sewyvetis momentamde. gansakuTrebiT gamokveTilia 

am konteqstSi konstituciis gavlena. gansakuTrebiT gamorCeuli iyo am kuTxiT saqarT-

velos 1921 wlis konstitucia, romelic socialur-ekonomikur uflebebs uTmobda cal-

ke me-13 Tavs.54 moqmed konstituciaSi SedarebiT simcirea SromiTsamarTlebrivi norme-

52 ix. andrea boroni, dasaxelebuli naSromi, XL–XLIV.

53 ix. andrea boroni, dasaxelebuli naSromi, XLVII. 

54 besarion zoiZe, Sromis Tavisuflebis arsi saqarTvelos sakonstitucio sasamarTlos praqtikaSi, statiaTa 

krebuli: Sromis samarTali, Tb., 2011, 1.



36

bisa, Tumca, konstituciiT garantirebuli mTeli rigi ZiriTadi uflebebi zegavlenas 

axdenen Sromis uflebaze (SromiT xelSekrulebaze). ufro metic, qarTuli Sromis kod-

eqsis umniSvnelovanes RirebulebiT ganacxadad unda CaiTvalos is, rom am kodeqsis Ses-

aval debulebaSivea gaTvaliswinebuli damsaqmeblis mboWavi norma winasaxelSekrulebo 

urTierTobebSi diskriminaciasTan mimarTebiT. rac yvelaze mniSvnelovania, amis Sede-

gad, SromiTi urTierTobebis momwesrigebel normebamde farTodaa gadmocemuli Sromi-

Ti diskriminaciis amkrZalavi normebi (Tavi II). swored is warmoadgens yvelaze Zlier 

samarTlebriv fars dasaqmebulis, rogorc susti mxaris, damsaqmebelTan, rogorc Zlier 

mxaresTan urTierTobaSi. igi iseTive saZirkvelia mTeli SromiTi urTierTobebisaTvis, 

rogorc konstituciaSia aRiarebuli da daculi Rirseba adamianis ZiriTadi uflebebi-

saTvis.

XI. kerZosamarTlebrivi formebis gamoyeneba sisxlis samarTalSi

samarTlis ganviTarebis istoria metyvelebs kerZo da sajaro samarTlis, kerZod, 

sisxlis samarTlis urTierTgavlenebze. saxelmwifoebriobis ganviTarebis kvaldakval 

xdeboda kerZo urTierTobis sferodan sisxlissamarTlebrivi deliqtebis gandevna. am 

gziT yalibdeboda maTi damoukidebeli da avtonomiuri saxismetyveleba. Cvens sinamd-

vileSi, gansxvavebiT dasavleTisagan, saqme iqamde mivida, rom erT normatiul aqtSi maTi 

Tanaarseboba kategoriulad miuRebeli aRmoCnda. sisxlissamarTlebriv deliqtebze 

saubari SeiZleboda mxolod wminda sisxlissamarTlebriv aqtebSi. manamde ki, danaSauli 

da sasjeli warmoadgenda aramxolod sajaro, aramed kerZo saqmesac. amaze metyvelebs 

feodalur saqarTveloSi arsebuli kerZo da sajaro sasjelebi. kompoziciebis sistema 

feodalizmis xanaSi amisi kidev erTi dadasturebaa. bolos, kerZo piri mTlianad Ca-

moscilda danaSaulisa da sasjelis uflebrivi gansjis saqmes da mTlianad saxelmwifos 

xelSi gadavida misi mowesrigeba da praqtikuli ganxorcieleba. TiTqos dazaralebuli, 

rogorc kerZo, individualuri, sakuTar nebasTan dakavSirebuli subieqti, amovarda am 

sivrcidan da misi interesi mTlianad gaexvia sazogado interesis samoselSi. sazogado 

interesma STanTqa dazaralebulis kerZo interesi da saxelmwifos yuradReba mTlianad 

gadavida samarTaldamrRvevis pirovnebaze. dazaralebuli am procesSi gvevlineba ara 

rogorc damoukidebeli, kerZo interesebis subieqti, aramed rogorc damnaSaveze zemoq-

medebis moxdenis iaraRi da saSualeba. mokled, sisxlis samarTlebrivi deliqtis sivrce-

Si mTavari pozicia daikava saxelmwifom da samarTaldamrRvevma sazogado interesis 

talRaze. saxelmwifos uflebamosilebis safuZveli dasajos damnaSave, aris ara is, rom 

danaSaulis CadeniT kerZo pirs miadga ziani, aramed is, rom amiT dairRva sazogadoe-

brivi wesrigi da dazianda sazogado interesebi. kerZo piri unda dakmayofildes imiT, 

rom sazogado interesis darRvevisaTvis adekvaturi sasjeli daekisreba samarTaldamr-

Rvevs. imdenad gaZlierda sajarosamarTlebrivi elementebi danaSaulTan dakavSirebiT, 

rom misi damalva TviT dazaralebulsac SeiZleba bralad Seeracxos. vidre kerZo samar-

TalTan mis Sedarebas daviwyebdeT, unda iTqvas, rom danaSaulis samarTlebrivi gansjis 

sivrcidan kerZo piris totaluri gandevna ar unda iyos swori. am TvalsazrisiT mkacrad 

steriluri sisxlis samarTali winaaRmdegobaSi modis dazaralebulis interesebTan, rac 

SeiZleba arc iyos damnaSavis dasja. calkeul SemTxvevebSi dazaralebuls unda mieces 

damnaSavis patiebis ufleba. es SeiZleba moxdes im SemTxvevaSi, roca sworad ganisaz-

Rvreba dazaralebulis adgili danaSaulTan dakavSirebuli subieqtebis sivrceSi.
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kerZo samarTalTan sisxlis samarTlis kavSiri ufro kerZosamarTlebriv deliqtebTan 

mimarTebiT warmoCindeba cxadad. orive SemTxvevaSi, vidre dadgebodes pasuxismgeblobis 

sakiTxi, deliqtis moxdenamde, yvela yvelasTan imyofeba uxilav absolutur samarTle-

briv urTierTobaSi, romlis erTaderTi Sinaarsia yvelas negatiuri valdebuleba yvelas 

winaSe. yvelani valdebuli varT ar mivayenoT erTmaneTs ziani, romelic SesaZloa dak-

valificirdes samarTaldarRvevad, kerZo iqneba is Tu sisxlissamarTlebrivi (an adminis-

traciuli). maSasadame, Cven yvelani erTmaneTTan dakavSirebuli varT TavSekavebis val-

debulebiT. Cven yvelas gvaqvs erTmaneTis mimarT ufleba moviTxovoT am valdebulebis 

Sesruleba. Tumca, sanam konkretuli deliqtis  pirispir ar aRmovCndebiT, manam arc es 

valdebuleba Cans da arc masTan dakavSirebuli ufleba. isini absoluturi urTierTobis 

elementebia, im urTierTobisa, romelic aseve uxilavia, magram arsebulia. es urTierTo-

ba adamianTa Tanacxovrebidan gamomdinareobs. is, am Tanacxovrebis xerxemalia, viTarca 

safuZveli wesrigisa. metic, igi samarTlebriv urTierTobaze maRla dgas da metafiziku-

ri RirebulebiTi warmonaqmnia, raSic adamianebi TavianTi individualuri nebiT arc Se-

dian arc gamodian. iqidan gamosvlac SeuZlebelia maSinac ki, roca ar asruleb am val-

debulebebs. urTierTobis SigniT mainc rCebi. danaSauli am negatiuri valdebulebis 

darRveviT misi uaryofis Sedegia. am valdebulebis darRvevas SeiZleba mohyves sxva-

dasxva Sedegebi imis mixedviT, Tu rogoria darRvevis xasiaTi da vin aris dazaralebuli 

subieqti. am absoluturi urTierTobis sibrtyeze kerZo da sisxlis samarTali formal-

uri azriT ar gansxvavdebian erTmaneTisagan. roca vambobT, rom „ara kac hkla“, e.i. Cven 

vambobT, rom ar unda Caidino danaSauli. amdenad, rogorc amtkicebda profesori guram 

naWyebia, aRniSnuli valdebulebis darRvevas mosdevs danaSauli. Cvens sinamdvileSi er-

TaderT gamokvlevaSi,55 romelic man samoqalaqo da sisxlis samarTlis Sedarebas miuZ-

Rvna, swored aRniSnul konteqstSi dainaxa samarTlis am avtonomiuri dargebis saxe. 

hegelze dayrdnobiT igi aRniSnavs, rom qurdi uaryofs aramarto vinmes kerZo uflebas, 

rogorc es samoqalaqo samarTalSia, aramed saerTod, sazogadod uaryofs mis uflebas 

da amitomac ekisreba nivTis dabrunebasTan erTad sasjelic. profesori guram naWyebia 

miiCnevs, rom sisxlissamarTlebrivi urTierToba SesaZlebelia danaSaulis Cadenamde. im 

droidan, ra droidanac Cven kanonis ZaliT raimes CadenisaTvis dagvemuqreba sasjeli, 

am momentidan vimyofebiT sisxlissamarTlebriv urTierTobaSi. Tu adre, Zvel droSi, 

kerZo piric SeiZleba dagvmuqreboda sasjeliT, axla saxelmwifoa muqaris erTaderTi 

subieqti. amitomac Tvlis igi, rom saxelmwifosa da yvela deliqturunarian pirs Soris 

sisxlissamarTlebrivi urTierToba warmoiSoba sisxlis samarTlis kanonis ZalaSi Sesv-

lis momentidan. am momentidanaa piri valdebulebis subieqti. daarRvevs Tu ara mas, e.i. 

Caidens (Tu ganaxorcielebs danaSaulis Semadgenlobas) danaSauls, am momentidan igi 

aRarc valdebulia da aRarc uflebamosili.56 e.i. misi bed-iRbali saxelmwifozea min-

dobili. gamodis, rom sisxlissamarTlebrivi urTierToba sisxlis samarTliT gaTval-

iswinebuli danaSaulis arCadenis valdebulebaSia, romel valdebulebasac saxelmwifo 

akisrebs pirs. profesori guram naWyebia, rogorc iTqva, hegelze dayrdnobiT, samoqa-

laqo da sisxlis samarTals im kuTxiT mijnavs, rom qurdobisas, pirvel SemTxvevaSi xdeba 

kerZo uflebis uaryofa nivTze, meoreSi ki, xdeba uflebis sazogadod uaryofa. CvenTvis 

Zneli warmosadgenia qurdis moqmedebaSi davinaxoT sikeTeebisadmi orgvari subieqturi 

55 guram naWyebia, samoqalaqo samarTali da sisxlis samarTali (SedarebiTi analizi), profesor sergo jorbena-

Zis dabadebidan 70 wlisTavisadmi miZRvnili saiubileo krebuli, Tb., 1996, 396-405.

56 guram naWyebia, dasaxelebuli naSromi, 400-401.
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damokidebuleba. es verc iqneba. qurdis interesSi Sedis qonebis daufleba imis miuxeda-

vad, visi ufleba irRveva. gamijvnisaTvis ufro interesis WrilSi danaxvaa safuZvliani, 

kerZod, qurdobiT irRveva rogorc kerZo, ise sazogado interesi. ar iqurdo mcnebidan 

gamomdinare valdebuleba, yvelas interesSi Sedis da Sesabamisad am konteqstSi yvela 

SeiZleba miviCnioT dazaralebulad konkretuli xelSesaxebi zianis miuxedavad. qurdi 

Tavisi moqmedebiT imavdroulad upirispirdeba samarTlebriv usafrTxoebas, rac yvelas 

interesSia da yvelas kerZo uflebis dacvis garantiaa.

prof. guram naWyebia aRniSnavda, rom danaSaulis ukuqceva SeuZlebelia. igi Seuqcev-

adia, maSin, roca samoqalaqo samarTaldarRveva Seqcevadia.57 vfiqrobT, rom aqac SeiZle-

ba calkeul SemTxvevebSi vilaparakoT danaSaulis Seqcevadobaze, rac damokidebulia 

imaze, ra samarTlebriv saSualebebs gamoviyenebT aRniSnuli mizniT. Tuki bolomde ar 

viqnebiT mijaWvuli pirovnebaze zemoqmedebis tradiciuli sisxlissamarTlebrivi sa-

SualebebiT da mas gavazavebT, ufro rbili, kerZod, qonebrivi sanqciebiT, maSin davi-

naxavT sisxlissamarTlis saxismetyvelebaSi sxva dargTa aCrdilebs, romlebic migvaniS-

neben imaze, rom ar arsebobs samarTlis sistemaSi erTmaneTisgan mkacrad izolirebuli 

samarTlis dargebi. swored am sakiTxze gvinda gavamaxviloT yuradReba sakonstitucio 

sasamarTlos erT-erTi precedentis mimoxilviT.

erTob saintereso precedents sisxlis samarTalSi kerZosamarTlebrivi katego-

riebis gamoyenebisa warmoadgens e.w. saqme „saxalxo damcveli saqarTvelos parlamentis 

winaaRmdeg“,58 romelic exeba saqarTvelos sisxlis samarTlis kodeqsis 42-e muxlis 51 

nawilis konstituciurobas saqarTvelos konstituciis 42-e muxlis me-5 punqtis pirvel 

winadadebasTan mimarTebiT. sadavo norma iuwyeba: „Tu msjavrdebuli arasrulwlovania 

da gadaxdisuunaroa, sasamarTlo misTvis dakisrebuli jarimis gadaxdas akisrebs mSo-

bels, meurves an mzrunvels“. mosarCele amgvar sakanonmdeblo danawesSi xedavda sisx-

lissamarTlebriv pasuxismgeblobaze samoqalaqo pasuxismgeblobis meqanikur gavrcele-

bas. saqarTvelos samoqalaqo kodeqsis 994-e muxlis me-3 nawilis Tanaxmad: „aT welze 

meti asakis, magram arasrulwlovani piri pasuxs agebs im zianisaTvis, romelic man sxvas 

miayena, garda im SemTxvevebisa, roca zianis miyenebisas mas ar SeeZlo Tavisi moqmedebis 

mniSvneloba gaego. im SemTxvevaSi, roca am pirs ara aqvs sakmarisi qoneba an Semosavali 

miyenebuli zianis asanazRaureblad, damatebiT pasuxismgebloba ekisrebaT mis warmomad-

genlebsac“. dasaxelebuli sadavo norma faqtobrivad sisxlis samarTalze avrcelebs 

994-e muxlis me-3 nawilis meore winadadebas. mosarCele Tvlida, rom samoqalaqo da 

sisxlis samarTlis pasuxismgeblobani gansxvavebul principebs emyarebian, romelTa-

gan yvelaze metad TvalSi sacemia sisxlis samarTalSi gavrcelebuli (damkvidrebuli) 

pasuxismgeblobis iseTi principebi, rogoricaa piradi da braleuli pasuxismgeblobis 

principebi. piri, romelic arasrulwlovanis magivrad ixdis damatebiT sazRaurs, is 

xdeba matarebeli  sisxlissamarTlebrivi pasuxismgeblobis safuZvlebTan da miznebTan 

gaucxoebuli obieqturi pasuxismgeblobisa. mokled, sadavo norma praqtikuli gonier-

ebis principisgan gaucxoebulia, vinaidan sasjelis miznebTan mas araferi aqvs saerTo. 

mSobeli da sxva kanonieri warmomadgeneli pasuxs agebs iseT movaleobebTan kavSiris 

gamo, rasac sisxlis samarTlis pasuxismgeblobasTan araferi saerTo ara aqvs. msgavs da-

nawess iTvaliswinebs administraciul samarTaldarRvevaTa kodeqsis 290-e muxlis meore 

57 guram naWyebia, dasaxelebuli naSromi, 402-403.

58 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 11 ivlisis №3/2/416 gadawyvetileba saqmeze „saqarTve-

los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“. 

besarion zoiZe
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nawili jarimis gadaxdasTan dakavSirebiT. mopasuxis argumenti sadavo normis arsebo-

bis gasamarTleblad is iyo, rom msgavsi valdebuleba. aris ara sisxlis samarTlis pa-

suxismgebloba, aramed, ubralod valdebulebis dakisreba. amiT sasamarTlo procesze 

wamoiWra valdebulebisa da pasuxismgeblobis gamijvnis sakiTxi. rac ar unda vuwodoT 

kanoniT gaTvaliswinebul RonisZiebas, faqti is aris, rom kerZosamarTlebrivi modelis 

gamoyeneba xdeba sisxlis samarTalSi.

sakonstitucio sasamarTlom konstituciurad CaTvala sadavo norma da ganaviTara 

koncepcia mSobelze valdebulebis dakisrebisa da ara pasuxismgeblobisa. sadavo normiT 

gaTvaliswinebuli valdebulebis safuZveli ki Svilebis mimarT mSoblis valdebulebaa. 

sasamarTlos vrceli samotivacio nawilidan mxolod ramdenime samarTlebriv pozicias 

davimowmebT. sasamarTlo sakmaod damajereblad da warmatebiT asabuTebs im azrs, rom 

sisxlissamarTlebrivi pasuxismgeblobis safuZvlebidan gamomdinare, pasuxismgeblobis 

subieqts warmoadgens arasrulwlovani da ara misi mSobeli. sadavo normaSi pirdapiraa 

miniSneba, rom jarimis subieqti arasrulwlovania. gadawyvetilebaSi vkiTxulobT: „sada-

vo normis Sesabamisad msjavrdebulia, anu marTlsawinaaRmdego da braleuli qmedebis 

Camdenia ara mSobeli (meurve, mzrunveli), aramed arasrulwlovani, samarTliani sasjeli 

sisxlis samarTlis saqmeze dadgenilia ara mSoblis (meurve, mzrunvelis), aramed aras-

rulwlovanis mimarT. mSobeli (meurve, mzrunveli) sisxlis samarTlis procesis war-

moebis arc erT etapze ar aris sisxlissamarTlebrivi devnis subieqti. sadavo normis 

moqmedebiT mSobeli (meurve, mzrunveli) ar iqceva sisxlissamarTlebrivi urTierTo-

bis mxared. sadavo normis regulirebidan ar ikveTeba, rom xdeba mSoblis (meurvis, mz-

runvelis) dadanaSauleba romelime sisxlissamarTlebrivad akrZaluli qmedebis Cade-

naSi. garda amisa, iuridiuli TvalsazrisiT, danaSauli Cadenilia mxolod maSin, Tu 

igi dadasturebulia piris mimarT gamotanili sasamarTlos gamamtyunebeli ganaCeniT 

(udanaSaulobis (arabraleulobis) prezumfcia). sasamarTlos gamamtyunebeli ganaCeni ki 

gamotanilia arasrulwlovanis mimarT. amasTan, mSoblis (meurvis, mzrunvelis) mimarT 

arc is samarTlebrivi Sedegebi vrceldeba, rac mohyveba gamamtyunebel ganaCens (piris 

nasamarTloba, danaSaulis recidivi da sxv), da Tu mSoblis (meurvis, mzrunvelis) mier 

ver moxerxdeba jarimis Tanxis gadaxda (miuxedavad mis mimarT `saaRsrulebo warmoebaTa 

Sesaxeb“ saqarTvelos kanoniT gaTvaliswinebuli wesiT qonebaze iZulebiTi aRsrulebis 

miqcevis RonisZiebebiT gamoyenebisa), arasrulwlovanisaTvis dakisrebuli sasjeli - 

jarima saqarTvelos sisxlis samarTlis kodeqsis 42-e muxlis me-6 nawiliT gaTvalis-

winebuli wesis safuZvelze, msjavrdebul arasrulwlovans dadgenili wesiT Seecvleba 

sxva sasjeliT – sazogadoebisaTvis sasargeblo SromiT, gamasworebeli samuSaoTi, Tav-

isuflebis SezRudviT an Tavisuflebis aRkveTiT“ (p. 45). aqve unda aRvniSnoT, rom ara-

gonivrulad meCveneba msubuqi sasjelis (jarimis) Secvla mZime sasjeliT (Tavisuflebis 

aRkveTiT). ucnauria: sasamarTlo ufardebs jarimas da radganac arasrulwlovani ver 

ixdis mas, igi SeiZleba Seecvalos Tavisuflebis aRkveTiT. aseTi midgoma principulad 

ewinaaRmdegeba sasjelTa humanizaciis koncepcias, SesaZloa Tanazomierebis principsac.

aRniSnuli vrceli motivaciidan gamokveTilad Cans, rom Tu ar aris danaSaulis 

Semadgenloba, arc adekvaturi pasuxismgebloba gvaqvs saxeze da Tu mas eqneba adgi-

li, es principulad ewinaaRmdegeba da Tavdayira ayenebs sisxlissamarTlebrivi pasux-

ismgeblobis safuZvlebsa da principebs. Tu am movlenas SevxedavT rogorc faqtobriv 

sinamdviles, SeiZleba masSi asocirdebodes pasuxismgebloba. marTalia pasuxismgeblo-

bas sxvadasxva Tvisebrivi yofiereba gaaCnia, magram umTavresi mainc is tvirTia, rom-

lis tarebac msjavrdebuls uwevs. mSobeli am tvirTis matarebeli namdvilad aris. is 
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atarebs tvirTs, romelic sxvis mier Cadenil danaSaulTanaa dakavSirebuli. sasamarT-

los mtkicebiT, es namdvilad tvirTia, romelic mizezobrivad ukavSirdeba im pirad 

(araqonebriv) urTierTobas, romelic myardeba mSoblebsa da Svilebs Soris. swored es 

urTierTobaa biZgi saimisod, rom arabraleulma da udanaSaulo mSoblebma ataron Tav-

ianTi Svilebis moqmedebiT gamowveuli tvirTebi. sasamarTlo aRniSnavs, rom tvirTebis 

aseTi gadakisreba qonebrivi sanqciebis drosaa SesaZlebeli. ai ras wers sasamarTlo: 

„jarimis sxva sisxlissamarTlebrivi sanqciebisagan gamorCeuli xasiaTi vlindeba swored 

imaSi, rom SesaZlebelia misi gadaxda ganaxorcielos damnaSavis nacvlad sxva pirma ise, 

rom miRweulad CaiTvalos sisxlissamarTlebrivi pasuxismgeblobis dakisrebis mizne-

bi da, amasTan, es ukanaskneli ar iqnes ganxiluli pasuxismgeblobis matarebel pirad. 

jarimas aqvs unikaluri xasiaTi, rac mas imgvar sisxlissamarTlebriv sanqciad xdis, 

romlis samarTlebrivi gziT Sesruleba damnaSavis magivrad sxva pirsac SeuZlia“ (p. 51). 

ra kvalifikacia SeiZleba mieces sxvis nacvlad jarimis gadaxdas Tu is ar aris sisxlis 

samarTlis pasuxismgebloba. maSin sadaa sisxlis samarTlis pasuxismgebloba, vis ekisreba 

igi? sasamarTlos msjelobiT igi ekisreba arasrulwlovans, misi Sesruleba ki - mSobels. 

pasuxismgeblobis Sesruleba garkveuli valdebulebis Sesrulebaa (ganxorcielebaa). am 

SemTxvevaSi ki, jarimis gadaxdaa. miuxedavad aRniSnuli mtkicebisa, is mSoblisTvis kano-

niT dakisrebuli tvirTia. vfiqrobT, rom sadavo normis Sinaarsi orgvari daskvnis ga-

keTebis SesaZleblobas iZleva: erTi is aris, rom mSobeli arc formalurad da arc 

faqtobrivad (SeiZleba aq eWvi gvqondes) ar warmoadgens sisxlissamarTlebrivi pasux-

ismgeblobis subieqts. formalurad aseTi subieqti arasrulwlovania, Tumca, faqto-

brivi  sinamdvile mas ganaridebs am pasuxismgeblobis mTavari komponentisgan, rogoricaa 

sanqciis tvirTi. Tumca, is dgeba pasuxismgeblobiT dasusxuli samarTalsubieqtis md-

gomareobaSi. amrigad, sadavo norma erTmaneTisagan xliCavs da aSoriSorebs danaSaulsa 

da sasjels. isini mizezobrivad imdenad sustad arian erTmaneTTan dakavSirebuli, rom 

kargaven sisxlissamarTlebrivi kategoriebis namdvil saxes da, imosebian kerZosamarT-

lebrivi kategoriebis samoselSi. samoqalaqo kodeqsis 994-e muxlis konstruqcia war-

mogvidgeba Tvalwin, roca sisxlis samarTlis kodeqsis sadavo normis Sinaarss afaseb. 

orive SemTxvevaSi erTmaneTis pirispir dganan samarTaldarRveviT gamowveul Sedegebze 

valdebuli pirebi. 994-e muxli gveubneba, rom mSoblis pasuxismgebloba subsidiarulia 

(damatebiTia) da pirdapir ambobs, rom es aris pasuxismgebloba. Tumca, gonivruli gan-

sja gvafiqrebinebs, rom aq ubralod valdebulebaa, rasac iwvevs arasrulwlovanis  pa-

suxismgebloba. mocemuli ganacxadi ar xdeba damatebiTi gansjis  sagani, vinaidan aseTi 

valdebuleba Cveulia samoqalaqo samarTlisaTvis da mis bunebas Seesabameba. problema 

sisxlis samarTalSia. maSin ra saxeldebiT unda movixsenioT mSobelze jarimis dakisre-

ba? es aris 994-e muxliT gaTvaliswinebuli modelis analogia sisxlis samarTalSi, ara 

pasuxismgeblobis, aramed valdebulebis formiT. aki sasamarTlo amtkicebs, rom jarima 

sxvamac SeiZleba gadaixados. aq ki, es kanonismieri valdebulebaa saxeze: 994-e muxls 

davazustebT da vityviT: marTalia iq pasuxismgeblobazea saubari, sinamdvileSi val-

debulebaa. es imitom, rom pasuxismgebloba SeiZleba daekisros samarTaldamrRvevs, misi 

Sesruleba ki SeiZleba daekisros sxva pirsac. axla ki danamdvilebiT SegviZlia vTqvaT, 

rom sadao norma mSobels akisrebs jarimis gadaxdis valdebulebas, iseve, rogorc 994-e 

muxli samoqalaqo kodeqsisa.

sadavo norma, romelic sakonstitucio sasamarTlom konstituciurad CaTvala, Sem-

dgom saqarTvelos parlamentma Zaladakargulad gamoacxada. unda iTqvas, rom am saqmis 

ganxilvisas warmodgenili saeqsperto daskvnebis nawili mxars uWerda mis arakonsti-

besarion zoiZe
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tuciurad cnobas. sasamarTlom scada sisxlis samarTalSi samoqalaqosamarTlebrivi 

modelis gamoyeneba.

XII. samarTlebrivi movlenis sxvadasxva dargebSi asaxvis SemTxvevaSi, 
am sagnis obieqtur yofierebaze dafuZneba

instituciur avtonomiasa da maT erTmaneTisagan gamijnulobas xels ar uSlis is 

faqti, rom erTi da igive samarTlebrivi kategoria erTnairad iqnes gamoyenebuli kerZo 

da sajaro samarTalSi. roca obieqturi aucileblobiTaa ganpirobebuli maTi yofna sx-

vadasxva dargebSi, SeuZlebelia gansxvavebuli saxismetyvelebiT maTi warmoCena. samarT-

lebrivi movlenis buneba avaldebulebs kanonmdebels, erTnairad xedavdes mas sxvadasxva 

sarkeSi. moZravi da uZravi nivTebis cneba erTnairia rogorc kerZo, ise sajaro samar-

TalSi. ojaxis wevrebis, magaliTad, mSoblebisa da Svilebis cnebanic erTnairad aRiqme-

ba oriveSi. ramdenic ar unda vecadoT SevcvaloT sagnis buneba, es ver moxdeba. Tu 

gauZaliandebiT mas, maSin sagani damaxinjdeba da gaucxovdeba im dargisgan, romelsac 

gvinda, rom movargoT igi. Cven SeiZleba SevqmnaT fiqtiuri cnebebi, magram is ver gada-

faravs sagnis substanciur cnebebs. Tanac, gasaTvaliswinebelia is, rom fiqcia yvelgan 

ar gamodgeba. roca kerZo samarTali adgens, rom arasrulwlovanTan erTad mis mier mi-

yenebuli zianis anazRaureba SeiZleba damatebiT daekisros mSobels, es faqti SeiZleba 

iwvevdes mSoblis pasuxismgeblobis imitacias, sinamdvileSi ki _ es aris valdebuleba, 

romelsac win uZRvis Svilis mimarT zrunvis valdebuleba. es valdebuleba TavisTavad 

gulisxmobs mSoblis movaleobas, ikisros damatebiTi pasuxismgebloba (rac aseve val-

debulebaa da pasuxismgeblobis mxolod fiqcia). sxva vis, Tu ara mSobels, daekisros es 

valdebuleba. Tundac, rom mas Cven pasuxismgebloba vuwodoT, arc esaa didi gaugebro-

ba, vinaidan es iqneba bunebiTi pasuxismgebloba, romlis Sefaseba ar xdeba braleulobis 

sarkeSi. amitomac, vsvamT kiTxvas, SeiZleba es kavSir-urTierToba Seicvalos sisxlis 

samarTalSi. vfiqrob, rom SeuZlebelia, roca qonebriv sanqciasTan gvaqvs saqme. SeiZle-

ba am SemTxvevaSi wina planze wamoiwios is faqti, Tu ramdenad Seesabameba es sasjelis 

miznebs, romelTagan erTi, damnaSaveze misi zemoqmedebaa da meorec, prevenciis ganxor-

cielebaa. sanqcia arasrulwlovanze sxvadasxva mimarTulebiT mainc axdens, sasamarTlos 

gadawyvetilebidan gamomdinare, irib gavlenas. arasrulwlovanma SeiZleba mtkivneulad 

aRiqvas mSobelze dakisrebuli qonebrivi tvirTi, vinaidan es SeiZleba aisaxos mis md-

gomareobazec. bevri rom ar gavagrZeloT, Cven gvinda CamovayaliboT erTnairi samarT-

lebrivi movlenebis mimarT samarTlis sxvadasxva dargebSi iseTi midgoma, romelic dae-

myareba sagnis obieqtur yofierebas da ar moxdeba misi saxismetyvelebis damaxinjeba. 

sagnis saxismetyvelebiT Cveni davaldebuleba nakleb niadags qmnis formebiT manipuli-

rebisaTvis.
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STATE IN PRIVATE LAW

ABSTRACT

The state has the freedom to opt for either public or private law frameworks for the organiza  onal 
structure of public governance and ac  vi  es. In prac  ce, discerning the circumstances under which the state 
may use the forms of private law presents a challenge. The “state or public interest” as an exclusionary crite-
rion does not prove the desired result, given its generality and insuffi  cient precision. 

The use of private law ins  tu  ons by the state is limited due to the private law. On the other hand, the 
use of private law by the state does not mean “escaping” into private law, rather, it remains bound by public 
law, par  cularly by human rights.

Notwithstanding the discernible trend toward convergence between public and private law, the signi-
fi cance of maintaining their separa  on exists. It remains a great challenge in the legal science to off er the 
state clear criteria for the separa  on of these two branches, which will assist it to properly exercise its public 
func  ons. This paper aims to contribute to scien  fi c discussions solving this challenge.
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saxelmwifo kerZo samarTalSi

Sesavali

qarTuli samarTlis sistema, rogorc kontinenturi evropis samarTlis ojaxis wevri, 

aRiarebs samarTlis dayofas sajaro da kerZo samarTlis dargebad.1 sajaro mmarTve-

lobis2 ganxorcielebaze es axdes gavlenas imis gaTvaliswinebiT, rom saxelmwifos aqvs 

arCevanis Tavisufleba organizaciuli mowyobisa da saqmianobis sajaro-samarTlebriv 

da kerZo-samarTlebriv formebs Soris3.

administraciuli samarTali, rogorc sajaro samarTlis erT-erTi dargi, aris sa-

jaro mmarTvelobis samarTali. miuxedavad imisa, rom saxelmwifos mier kerZo samarT-

lis gamoyenebis saWiroeba aRiarebulia4, is kvlav rCeba samecniero diskusiebis Temad.  

sakiTxs aqvs ara mxolod akademiuri datvirTva, aramed mniSvnelovania sajaro mmarTve-

lobis samarTlis praqtikis ganviTarebis konteqstSi. 

,,saxelmwifo kerZo samarTalSi“ aqtualuri xdeba sajaro mmarTvelobis organizaci-

uli mowyobis da saqmianobis samarTlebrivi formebis gamijvnis TvalsazrisiT, ramdena-

dac es gavlenas axdens rogorc administraciuli organos mier gadawyvetilebis miRe-

bisas gamosayenebeli samarTlis normebis SerCevis procesze, ise kerZo pirebis uflebis 

dacvis samarTlebrivi saSualebebis gansazRvraze5.

naSromis mizania warmovaCinoT is problemebi, rac gamowveulia saxelmwifos saqmia-

nobaSi kerZo samarTlis institutebis gamoyenebiT da dargebs Soris gamijvnis bundo-

vanebiT. problemis gadaWris gzad SemoTavazebulia ara sajaro da  kerZo samarTals So-

ris gamijvnis uaryofa, aramed samarTlis am ori dargis institutebis naTlad gamijvna. 

es midgoma winaaRmdegobaSi ar modis am dargebis daaxloebis procesTan, rasac adgili 

aqvs Tanamedrove epoqaSi.

1. sajaro da kerZo samarTlis gamijvna

sajaro da kerZo samarTlis gamijvna saTaves iRebs romis samarTlidan, sadac adgili 

aqvs mis dayofas jus privatum da jus publicum.  sakiTxis istoriuli analizi adasturebs, rom 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis profesori.

1 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 1.

2 saxelmwifo kerZo samarTalSi ar gvxvdeba kanonSemoqmedebis da marTlmsajulebis ganxorcielebisas. sakiTxi 

mxolod sajaro mmarTvelobis ganxorcielebis konteqstSia aqtualuri.

3 saqmianobis samarTlebrivi formebis gamijvna. ix. turava p., zogadi administraciuli samarTali, Tb., 2020, 37.

4 miuxedavad oto maieris mcdelobisa, mkacrad gaemijna es ori dargi. ix. Heinrich D. W., Die Anwendbarkeit priva-
trechtlicher Vorschri  en im Verwaltungrecht, Mohr Siebeck, 1999, 14; Maurer H., Waldhoff  C., Allgemeines Verwaltungsrecht, Münc-
hen, 2020, 425.

5 administraciuli organos saqmianobis samarTlebrivi formebis saproceso-samarTlebrivi funqcia ix. tura-

va p., zogadi administraciuli samarTali, Tb., 2020, 145; agreTve, Wanturia l., samoqalaqo samarTlis zogadi 

nawili, Tb., 2011, 7.
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Semdgom epoqebSi is uwyvetad an/da erTnairi intensivobiT ar xdeboda, aramed es damok-

idebuli iyo gansxvavebul socialur faqtorebsa da samarTlebriv xedvebze6.

miuxedavad imisa, rom kontinenturi evropis samarTlis saxelmwifoebis kanonmdeble-

bi erTgulni rCebian samarTlis sistemis sajaro da kerZo samarTlad dayofisa, iuridi-

ul literaturaSi am dargebis gamijvnis  mizanSewonilobaze msjeloba kvlav ar kargavs 

aqtualobas7. 

sajaro da kerZo samarTlis gamijvnis mowinaaRmdegeebs argumentad mohyavT is faq-

ti, rom samarTlis sistemis gayofas safuZvlad daedo (avtoritarul) saxelmwifosa da 

samoqalaqo sazogadoebas Soris mkveTri gamijvna, maSin rodesac Tanamedrove indus-

triul saxelmwifoebSi sajaro xelisufleba da sazogadoebrivi jgufebi TavianT saqmi-

anobaSi da samarTlebriv poziciebSi ufro da ufro dauaxlovdnen erTmaneTs. dRevan-

del mocemulobaSi saerTo samarTlebrivi problemebi, nacvlad doqtrinuli gamijvnisa, 

unda Sefasdes rogorc erTiani da moeZebnos Sesabamisi erTiani gadawyveta. samarTlis 

dargebis gamijvna iseTi kriteriumebiT, rogoricaa - Zalaufleba da Tavisufleba, iZu-

leba da avtonomiuroba an sajaro interesebi da piradi keTildReoba - miiCneva warsu-

lis maxasiaTeblebad. amis magaliTad mohyavT Tanamedrove saxelmwifoebis mier saku-

Tari funqciebis ganxorcielebis praqtika, rac ufro metad ormxriv, TanamSromlobiT 

urTierTobebs   efuZneba, nacvlad calmxrivi imperatiuli formebisa. gamijvnis mowi-

naaRmdegeebi aseve aRniSnaven, rom samarTlis konstituciiT boWvis gavlena kerZo samar-

Talzec mniSvnelovan masStabebs iRebs. mag., Sromis samarTalma, samewarmeo samarTalma 

da socialurma samarTalma dakarga  klasikuri kerZo samarTlisaTvis damaxasiaTebeli 

buneba da SeiZina sajaro samarTlisaTvis damaxasiaTebeli mboWavi (mavaldebulebeli) 

elementebi, Tumca es ar aqcevs maT sajaro samarTlis dargebad.8

sajaro da kerZo samarTlis gamijvnis mowinaaRmdegeTa zemoT mocemul argumentebs 

emateba kidev erTi, romlis Tanaxmadac, aRniSnuli gayofa ar unda miviCnioT, rogorc 

,,sakiTxis bunebrivi mdgomareoba“ an rogorc ,,samarTlis arsi“, ramdenadac samarTlis 

sxva  (saerTo samarTlis) sistemebSi ar xdeba aseTi gayofa. erTiani samarTlis siste-

mebis arseboba da funqcionireba adasturebs, rom samarTlis dayofa ar aris udavo 

aucilebloba.9

sajaro da kerZo samarTlis gamijvnis mowinaaRmdegeTa argumentebis moyvana ar em-

saxureba samarTlis sistemis sajaro da kerZo samarTlad gamijvnaze uaris Tqmis gziT 

problemis gadaWris SemoTavazebas. udavoa samarTlis ori dargis daaxloeba da urT-

ierTzemoqmedeba, Tumca es ar aris maT gamijvnaze uaris Tqmis sakmarisi safuZveli. 

saxelmwifo xelisuflebis saqmianoba efuZneba ara adamianuri Tavisuflebis aRqmas, ar-

amed sakuTar sajaro uflebamosilebebs. saxelmwifos kerZo avtonomia yovelTvis Sez-

Rudulia demokratiis, samarTlebrivi saxelmwifos, socialuri saxelmwifos principebiT 

da adamianis uflebebiT10. samarTlis sistemis aRniSnuli gamijvna aris is mocemuloba, 

romelic aRiarebulia saqarTvelos konstituciiT11 da kanonmdeblobiT. miuxedavad imi-

6 Ehler D., Verwaltung in Privatrechtsform, Berlin, 1984, 37-38.

7  Handlungsformen zwichen öff entlichem Recht und Privatrecht, in: Koch/Rubel/Heselhaus/Hofman, Allgemeines Verwaltungsrecht, 
Franz Vahlen, 2023, 141.

8 Ehler D., Verwaltung in Privatrechtsform, Berlin, 1984, 38-40.

9 iqve, 40.

10 Ehlers/Pünder, Allgemeines Verwaltungsrecht, 15. Auf., 2016, 141. 

11 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995, me-7 muxlis pirveli punq-

paata turava
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sa, rom is pozitiur-samarTlebriv instituts ar warmoadgens da ufro mecnierul kat-

egoriad miiCneva12, kanonmdebelma ufro meti yuradReba unda dauTmos am ori dargis 

gamijvnas. amis saWiroebaze miuTiTebs administraciuli xelSekrulebis institutis Se-

qmnidan gamomdinare problema.

2. saxelmwifos mier kerZo-samarTlebrivi formebis gamoyenebis 
dasaSvebobis kriteriumi

imisaTvis, rom saxelmwifom monawileoba miiRos kerZo-samarTlebriv urTierTobeb-

Si, mas unda hqondes kerZo samarTlis subieqtis statusi. saxelmwifos aseTi statusi 

aRiarebulia saqarTvelos samoqalaqo kodeqsiT (ssk-i).13 ssk-is 24-e muxlis me-4 nawi-

lis Tanaxmad, saxelmwifo da municipaliteti samoqalaqo-samarTlebriv urTierTobebSi 

monawileoben iseve, rogorc kerZo samarTlis iuridiuli pirebi, xolo ssk-is me-8 mux-

lis me-2 nawilis Tanaxmad,  saxelmwifo organoebisa da sajaro samarTlis iuridiuli 

pirebis kerZo-samarTlebrivi urTierTobebi sxva pirebTan aseve wesrigdeba samoqalaqo 

kanonebiT, Tuki es urTierTobebi, saxelmwifoebrivi an sazogadoebrivi interesebidan 

gamomdinare, ar unda mowesrigdes sajaro samarTliT.

rogorc vxedavT, saxelmwifos, rogorc iuridiuli piris,14 kerZo samarTlis subieq-

tad aRiareba ar iwvevs davas. problemuria sakiTxi, Tu rogor unda moxdes imis dadgena, 

konkretul SemTxvevaSi saxelmwifos aqvs Tu ara samoqalaqo-samarTlebriv urTierToba-

Si monawileobis ufleba. kanonmdebeli pirdapir ar gvaZlevs pasuxs am kiTxvaze15, aramed 

ssk-is me-8 muxlis me-2 nawilSi adgens kriteriums - ,,saxelmwifos mizani“. 

erTmaneTisagan unda gavmijnoT ori SemTxveva: pirveli, rodesac sajaro mmarTve-

lobis organos mier gansaxorcielebeli saqmianoba Tavisi bunebiT ar aris mmarTvelo-

biTi da misi ganxorcieleba mizanSewonilia saTanado kerZo-samarTlebrivi formebis 

gamoyenebiT da, meore, rodesac funqcia aris mmarTvelobiTi, xolo mis Sesasruleb-

lad SerCeulia ara sajaro-samarTlebrivi, aramed kerZo-samarTlebrivi formebi. ssk-is 

me-8 muxlis me-2 nawiliT dadgenil kriteriumze dayrdnobiT SegviZlia davaskvnaT, rom 

saxelmwifos mier kerZo-samarTlebrivi formebis gamoyenebas gamoricxavs iseTi SemTx-

tis ,,b“ qvepunqti.

12 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 3.

13 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997.

14   Der Staat als juris  sche Person, Knieper R., Der Staat im Zivilrecht WiRO, 2008, 193.

15 aqve unda aRiniSnos, rom samarTlebrivi urTierTobis samarTlebrivi bunebis gansazRvra yovelTvis ar xdeba 

urTierTobis momwesrigebeli (gamoyenebuli) samarTlebrivi normis samarTlebrivi dargisadmi kuTvnilebiT. 

saqarTvelos sasamarTloebis gadawyvetilebebSi miTiTeba imaze, rom administraciuli xelSekrulebis 

kanonierebis dadgenisas gaTvaliswinebuli unda iqnas gamosayenebeli administraciuli samarTali, gulisxmobs 

ara marto im normebs, romlebic administraciul kanonmdeblobaSia Tavmoyrili, aramed samoqalaqo kodeq-

sis normebsac, romelTac aqvT Semavsebeli funqcia. rogorc saqarTvelos sakasacio sasamarTlo ganmartavs, 

saqmis gansjadobis dadgenisaTvis mniSvnelovania sarCelis elementebisa da samarTalurTierTobis calkeu-

li komponentebis gansazRvra. dauSvebelia sajaro-samarTlebrivi davis kerZo-samarTlebriv davad miCneva 

mxolod im motiviT, rom mosarCele Tavis sajaro-samarTlebriv moTxovnas asabuTebs kerZo-samarTlebrivi 

normebis meSveobiT. aseT pirobebSi sasamarTlom unda ixelmZRvanelos davis arsiT, Seafasos da gansazRvros 

mxaris moTxovna da daadginos visgan iTxovs mxare da ra safuZvliT. winaaRmdeg SemTxvevaSi, gansjadobis aR-

reva gamoiwvevs saqmis ganxilvas gansxvavebul principebze agebuli samarTalwarmoebis wesebis dacviT. saqa-

rTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2010 wlis 17 Tebervlis ganCineba saqmeze 

№bs-158-151(g-10 ).
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vevebi, rodesac misi mizania ,,saxelmwifoebrivi an sazogadoebrivi interesebis“ dacva16. 

saxelmwifos mier sajaro interesebis dacvis mizanTan mimarTebiT problemuria ori 

sakiTxi: a) vin adgens aseTi miznis arsebobas, kanonmdebeli Tu normis Semfardebeli da 

b) rogor unda ganvmartoT sajaro interesis Sinaarsi.

a. miznis dadgena

samarTlebrivi urTierTobis mowesrigebis samarTlebrivi safuZvlebis gansazRvris 

uflebamosilebis gadacema administraciuli organoebisaTvis winaaRmdegobaSi mova xe-

lisuflebis danawilebis principTan. normis Semfardebels ar SeiZleba hqondes normis 

SerCevis Tavisufleba. rogorc wesi, kanonmdebeli adgens samarTlebrivi urTierTo-

bis momwesrigebel samarTlebriv safuZvlebs. calkeul kanonebSi (mag., „policiis Ses-

axeb“ saqarTvelos kanoni, „sajaro samsaxuris Sesaxeb“ saqarTvelos kanoni) kanonmdebe-

li pirdapir gansazRvravs gamosayenebel samarTlebriv formebs. Tumca, saqarTvelos 

kanonebSi didwilad ar gvaqvs aseTi pirdapiri daTqma. mag., ,,sajaro da kerZo TanamS-

romlobis Sesaxeb“ saqarTvelos kanoni  ar gansazRvravs misi mowesrigebis farglebSi 

dadebuli xelSekrulebis samarTlebriv bunebas17.

sakiTxis sakanonmdeblo mowesrigebis miRma datoveba nawilobriv gamomdinareobs 

kanonmdeblis zerele damokidebulebidan, xolo nawilobriv - kanonSemoqmedebis Tav-

iseburebebidan. xSirad kanonmdeblis SesaZlebloba SezRudulia, is yovelTvis ver 

axdens sakiTxis winaswar mowesrigebas da normis Semfardebels utovebs diskrecias 

gadawyvetilebis miRebisaTvis. normis Semfardeblis es Tavisufleba SezRudulia kanon-

mdeblis mier dadgenili farglebiT. sajaro mmarTvelobis sajaro da kerZo-samarTle-

briv formebs Soris arCevanis gakeTebisas ,,aucileblobasa“ da ,,arCevanis Tavisuflebas“ 

Soris balansis dacvas emsaxureba kanonmdeblis mier SemoTavazebuli kriteriumi - ,,sa-

jaro interesebi“, rac aseve iwodeba rogorc ,,saxelmwifoebrivi an sazogadoebrivi in-

teresebi“18 an ,,sajaro uflebamosilebis ganxorcielebis mizani“19. 

imis gaTvaliswinebiT, rom administraciuli organos mier organizaciuli mowyobis 

da saqmianobis samarTlebrivi formebis arCevis Tavisuflebis sakanonmdeblo safuZv-

lebs qmnis sajaro interesi, aqtualuri xdeba misi Sinaarsis gansazRvra. problemas war-

moSobs is faqti, rom terminis sakanonmdeblo ganmarteba ar xdeba. es gamowveulia imiT, 

rom misi srulyofili ganmarteba SeuZlebelia. misi Sinaarsi yoveli konkretuli SemTx-

vevis konteqstSi unda ganimartos. 

b. ,,sajaro interesebis“ ganmarteba

iuridiul literaturaSi gvxvdeba mcdeloba sajaro interesebi ganimartos negati-

uri ganmartebis meTodis gamoyenebiT, anu sapirispiro - kerZo interesebis Sinaarsze 

dayrdnobiT. aseT midgomas safuZvlad udevs is realoba, rom kerZo interesis Sinaarsi 

ganmartebadia. aRniSnulis gaTvaliswinebiT, saxelmwifos kerZo interesi saxezea, rode-

16 ssk-is me-8 muxlSi kanonmdeblis mier gamoyenebuli am terminis Sinaarsi identuria  saqarTvelos zogad ad-

ministraciul kodeqsis pirvel muxlSi gamoyenebuli ,,sajaro interesebis“  dacvis miznis.

17 am kanonze imitom xdeba miTiTeba, rom es aris kanoni, sadac es sakiTxi yvelaze mwvaved dgas kanonis mowes-

rigebis miznebidan gamomdinare.

18 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, me-8 muxlis me-2 nawili.

19 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999, me-2 muxlis pirveli nawilis ,,z“ qve-

punqti.

paata turava



47

kerZo  samarTlis  mimoxilva 

sac is sakuTari saWiroebebis uzrunvelyofis mmarTvelobis20 farglebSi axdens saja-

ro mmarTvelobis ganxorcielebisTvis saWiro personalis da materialuri saSualebebis 

SeZenas, agreTve, rodesac is  axorcielebs samewarmeo saqmianobas mogebis (an upiratesad 

mogebis) miRebis mizniT.  saxelmwifos saqmianobis am SemTxvevebs gamoxatavs adminis-

traciul samarTalSi damkvidrebuli termini ,,fiskaluri mmarTveloba“21. 

saxelmwifos saqmianobaSi mogebis miRebis interesi iwvevs davas da saWiroebs 

ganmartebas. saxelmwifos monawileoba samewarmeo saqmianobaSi mogebis miRebis mizniT 

dauSvebelia sul mcire ori mizeziT: pirveli, konstituciuri wesrigi saxelmwifos fi-

nansur safuZvlad adgens gadasaxadebs da ara samewarmeo saqmianobidan miRebul Semosav-

lebs. meore, saxelmwifo, rogorc mewarme, safrTxes Seuqmnis saxelmwifos, rogorc ga-

rantoris funqcias da Tavisufali konkurenciis konstituciur princips. saxelmwifos 

samewarmeo saqmianobis akrZalva gulisxmobs ara upirobo SezRudvas, aramed saqmianobis 

mxolod an upiratesad mogebis miRebis mizniT akrZalvas. ,,gonivruli“ mogeba, rogorc 

samarTlebrivad legitimuri ZiriTadi miznis Tanmdevi Sedegi, ar modis winaaRmdegobaSi 

qveynis konstituciur wesrigTan. daskvnis saxiT SeiZleba iTqvas, rom mogebis miRebis 

mizanSi igulisxmeba saxelmwifos is saqmianoba, romelic arapirdapir, Tumca saboloo 

jamSi, mainc sajaro interesebis dacvas emsaxureba.22 

sajaro interesi, rogorc sajaro mmarTvelobis sajaro-samarTlebrivi formis 

arCevanis kriteriumi saxezea, rodesac is mmarTvelobiTi saqmianobis pirdapiri da uSua-

lo mizania. aseTi interesis ararseboba uSvebs kerZo-samarTlebrivi formebis gamoyene-

bas, xolo aseTi interesis arsebobisas misi gamoyeneba saWiroebs saTanado legitimacias. 

sajaro uflebamosilebebis ganxorcieleba organizaciuli mowyobis kerZo-samarT-

lebrivi formebis gamoyenebiT xdeba im SemTxvevaSi, rodesac kerZo pirisTvis xdeba 

mmarTvelobiTi uflebamosilebebis delegireba. organizaciuli mowyobis da saqmianobis 

kerZo-samarTlebrivi formis gamoyenebis uflebamosileba SesaZlebelia da sasurvelia 

kanonSi pirdapir iyos gansazRvruli, xolo aseTis ararsebobis SemTxvevaSi is mmarTve-

lobiTi uflebamosilebis delegirebaSi unda davinaxoT.

3. keTilsindisierebis principi da sajaro interesi

ssk-is me-8 muxlis me-3 nawilis Tanaxmad, samarTlebrivi urTierTobis monawileni 

valdebulni arian keTilsindisierad ganaxorcielon TavianTi uflebebi da movaleoba-

ni.23

keTilsindisierebis principi gamoiyeneba sajaro samarTalSic. saxelmwifosTan 

mimarTebiT is kanonierebis principis SinaarsSi aris moqceuli. administraciul samar-

TalSi mis gamoyenebas aqvs is Tavisebureba, rom SeiZleba daupirispirdes sajaro in-

teresebis dacvis mizans. rogorc iuridiul literaturaSi aris mocemuli, SesaZlebe-

lia keTilsindisierebis principisgan gadaxveva moxdes, rac gulisxmobs xelSekrulebis 

calmxrivad Secvlis an Sewyvetis SesaZleblobas. avtori administraciuli xelSekrulebis 

ganmartebis meTodis Taviseburebebs afuZnebs im  realobas, rom xelSekrulebebis 

20 ix. turava p., zogadi administraciuli samarTali, Tb., 2020, 22.

21 Maurer/Waldhoff , Allgemeines Verwaltungsrecht , 2020, 44.

22 iqve, 47. ix. aseve, Stelkens U., Verwaltungprivatrecht, Berlin, 2020, 449.

23 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997.
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erT-erTi mxare aris Zalauflebis matarebeli subieqti, romelmac unda izrunos sajaro 

interesebis dacvaze, rac gamomdinareobs kargi mmarTvelobis aRiarebuli principidan.  

avtori ambobs, rom   administraciul xelSekrulebaSi mxareTa valdebulebebi yovelT-

vis sajaro interesebis dacvis miznebidan gamomdinare unda ganimartos, rac gulisxmobs 

imas, rom ivaraudeba, rom mxareebi miiReben yvela zomebs, rac uzrunvelyofs sajaro 

mmarTvelobis saTanado da Seuferxebel funqcionirebas. xelSekrulebis mxares unda 

hqondes gaazrebuli, rom sajaro interesebs yovelTvis upiratesoba eniWeba mis pirad 

interesebTan SedarebiT.24

saxelmwifosa da kerZo pirs Soris warmoSobili samarTlebrivi urTierTobis sajaro 

interesiT boWvis saWiroebasa da SesaZleblobaze miuTiTebs profesor kniperis mier 

samecniero naSromSi moyvanili ori SemTxveva25. pirveli saqme exeboda argentinaSi gazis 

seqtoris privatizacias, romelic moxda 1980-iani wlebis bolos. amerikulma kompanieb-

ma iyides argentinis saxelmwifo sakuTrebaSi arsebuli gazis kompaniebis umravlesobis 

wilebi. 1990-iani wlebis bolos argentinam ganicada mZime ekonomikuri krizisi, ramac 

qveyana kolafsis piras miiyvana. saxelmwifom reagireba moaxdina am kolafsis Tavidan 

asacileblad misi saxelSekrulebo valdebulebebis SeCerebiT  da droebiTi ekonomikuri 

sagangebo reJimis dawesebiT, ramac aseve SeaCera aSS-argentinis ormxrivi investiciebis 

dacvis xelSekruleba. saarbitraJo sasamarTlom daadgina, rom miuxedavad valdebule-

bebis darRvevisa, es zomebi ar aZlevda investorebs zianis anazRaurebis moTxovnis ufle-

bas, sanam sagangebo mdgomareoba grZeldeboda. zianis anazRaurebis moTxovna warmoiSva 

mxolod maSin, rodesac zomebi ar moixsna, miuxedavad imisa, rom sagangebo mdgomareo-

ba dasrulda. arbitraJma sajaro interess mianiWa individualuri interesebis dacvaze 

ufro maRali mniSvneloba da CaTvala, rom argentina kanonierad moqmedebda erovnuli 

gakotrebisa da socialuri areulobis Tavidan asacileblad. meore SemTxvevaSi saer-

TaSoriso saarbitraJo sasamarTlom yazaxeTis saxelmwifos daakisra investorisaTvis 

zianis anazRaurebis valdebuleba. investors surda am gadawyvetilebis aRsruleba in-

glisSi komerciul bankSi yazaxeTis centraluri bankis kuTvnili erovnuli fondis de-

pozitebis konfiskaciiT. rogorc avtori aRniSnavs, 50-ian wlebamde warumatebeli iqne-

boda, saxelmwifos absoluturi imunitetis gaTvaliswinebiT. dReisaTvis es doqtrina 

aRar gamoiyeneba. man adgili dauTmo fardobiTi imunitetis doqtrinas, romelic yofs 

saxelmwifo qmedebebs or nawilad. saxelmwifos suverenuli qmedeba da suverenuli sa-

kuTreba kvlavac dafarulia imunitetiT, magram ara ekonomikuri da komerciuli saqmia-

noba  da qoneba. gansaxilvel saqmeSi inglisis sasamarTlom daadgina, rom dayadaReba ar 

iyo dasaSvebi, radgan centraluri bankis depozitebi gamoiyeneboda savaluto da mone-

taruli politikisTvis da, Sesabamisad, suverenuli miznebisTvis. saxelmwifo aqtivebis 

dayadaReba, iseve rogorc nebismieri sxva iuridiuli piris qonebis, ar aris gamoricxu-

li, magram SezRudulia sajaro interesebiT.

saxelmwifos saqmianobaSi sajaro interesebis dacvis aucileblobidan gamomdinare-

obs saqmianobis sajaro da kerZo-samarTlebriv formebs Soris gamijvnis mniSvneloba. 

samoqalaqo samarTlisaTvis damaxasiaTebeli mxareTa Tanasworobis principi ver uzrun-

velyofs sajaro interesebis saTanado dacvas.

24 ix. xarSilaZe i., ovsianikova n. (mTargmnelebi), sazRvargareTis qveynebis administraciuli samarTali, Tb., 

2014, 224.

25  ix.  Knieper R., Der Staat im Zivilrecht WiRO, 2008, 193. 
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4. samoqalaqo samarTlis deficitebi

samarTlebriv saxelmwifoSi samarTlis funqciaa sajaro xelisuflebis moqceva 

samarTlebriv CarCoSi, rac ara mxolod xelisuflebis boWvas aramed misTvis samarTle-

brivi instrumentebis SeTavazebas gulisxmobs. Tu ramdenad pasuxobs kerZo samarTali 

am ukanasknel mizans, es xdeba iuridiul literaturaSi gansjis sagani. 

samoqalaqo samarTali adgens organizaciuli mowyobis da saqmianobis samarTlebriv 

formebs, romelTa moqnilobac ubiZgebs saxelmwifos gaakeTos arCevani maT sasarge-

blod. Tumca, maTi gamoyeneba sajaro-samarTlebrivi uflebamosilebis ganxorcielebis 

mizniT aris SezRuduli. unda gamovyoT sami sakiTxi:

a. samoqalaqo-samarTlebrivi boWva

sajaro mmarTvelobis ganxorcielebis kerZo-samarTlebrivi formis arCeva iwvevs 

arCevanis kerZo-samarTlebriv boWvas, rac gulisxmobs imas, rom saxelmwifo, rogorc 

nebismieri kerZo piri, monawileobs samarTlebriv urTierTobaSi da is masSi ver Seitans 

sajaro instrumentebs.26 

samoqalaqo-samarTlebrivi boWvis mizania, rom sajaro mmarTvelobis ganxorcielebis 

miznebma ar gamoiwvios samoqalaqo samarTlis denaturacia27, anu samoqalaqo-samarT-

lebrivi institutebis imdagvarad gamoyeneba, romelic samoqalaqo samarTlis arss da 

miznebs diametrulad Secvlis. 

Tu ki saxelmwifo arCevans akeTebs kerZo-samarTlebrivi urTierTobis sasargeblod, 

aralogikuria mis mimarT iseTi upiratesobebis miniWeba, rac urTierTobas micems sa-

jaro-samarTlebriv bunebas. sajaro mmarTvelobas, misi ormagi bunebidan gamomdinare, 

(rogorc kerZo-samarTlebrivi urTierTobis subieqti da saxelmwifo xelisuflebis naw-

ili) isedac aqvs iseTi upiratesobebi, rac kerZo pirebs ar gaaCniaT. kerZo-samarTlebriv 

urTierTobebSi saxelmwifos calkeuli upiratesobebi dasaSvebia da gamarTlebulia, 

Tumca es ar unda iyos usazRvro da dausabuTebeli.

udavoa saxelmwifos mxridan TviTprivilegiis mcdelobis safrTxe. gansakuTrebiT 

krizisis periodSi SesaZlebelia saxelmwifo cdilobdes kerZo-samarTlebriv urTier-

TobebSi gansakuTrebuli SezRudvebis Semotanas  sajaro interesebze miTiTebiT. samo-

qalaqo-samarTlebrivi boWvis principi emsaxureba amis Tavidan acilebas. meores mxriv, 

es kiTxvis niSnis qveS ayenebs kerZo samarTlis gamoyenebis mizanSewonilobas sajaro 

uflebamosilebebis ganxorcielebisas.

b. organizaciuli mowyobis formebis arasrulyofileba

Tu samoqalaqo samarTalSi SemoTavazebul organizaciuli mowyobis formebs 

SevafasebT, martivad davinaxavT, rom mas aklia detaluri mowesrigeba. kanonmde-

beli adgens kerZo samarTlis iuridiuli piris uflebamosilebas, damatebiT sa-

kuTari wesdebiT moawesrigos sakiTxi. aseTi midgoma gamomdinareobs kerZo samar-

TalSi damkvidrebuli kerZo avtonomiis principidan, rac kerZo pirebs aZlevs 

SesaZleblobas sakuTar interesebs da saWiroebebs moargos konkretuli organi-

zaciuli mowyobis forma28. imis gaTvaliswinebiT, rom sajaro xelisuflebis or-

26 Bindung der Verwaltung an das Privatrecht beim Handeln in Privatrechtsform, in: Ehlers/Pünder, Allgemeines Verwaltungsrecht, 15. 
Auf., 2016, 178. agreTve, Privatrechtsbindung der Verwaltung, ix. Stelkens U., Verwaltungprivatrecht, Berlin, 2020, 64.

27 Die Gefahr einer Denaturierung des Privatrechts, in: Ehlers/Pünder, Allgemeines Verwaltungsrecht, 15. Auf., 2016, 277.

28 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 243. 
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ganoebs ar gaaCniaT kerZo avtonomia, mis survilebze ver iqneba damokidebuli 

iuridiuli piris organizaciuli mowyobis Sinaarsis gansazRvra. sajaro xelisu-

flebis mier organizaciuli mowyobis kerZo samarTlebrivi formebis gansazRvra 

damatebiT saWiroebs sajaro-samarTlebriv mowesrigebas, rom is iyos gamoyenebadi 

sajaro amocanebis Sesasruleblad.

g. saqmianobis samarTlebrivi formebis deficiti

sajaro-samarTlebrivi uflebamosilebebis ganxorcielebisas kerZo samarTlis ga-

moyenebis farglebis SezRudulobaze miuTiTebs kerZo-samarTlebrivi xelSekrulebis 

gamouyenebloba.

mmarTvelobiTi funqciebis ganxorcieleba ormxrivi nebis gamovlenis safuZvelze 

aris Tanamedrove saxelmwifos maxasiaTebeli. ormxrivi nebis gamovlenis forma aris xe-

lSekruleba. is aris kerZo samarTlis instituti.  kerZo-samarTlebrivi xelSekrulebis 

gamoyenebis farglebi SezRudulia zemoT aRniSnuli kerZo-samarTlebrivi boWvidan 

gamomdinare. kerZod, misi nakli mdgomareobs imaSi, rom is ar iZleva xelSekrulebis 

mxareTa sajaro-samarTlebrivi uflebebiT an valdebulebebiT aRWurvis SesaZleblo-

bas. saxelSekrulebo urTierTobis farglebSi gamoxatuli nebis avtonomia ar SeiZleba 

SeizRudos mesame, kerZo-samarTlebrivi urTierTobisaTvis ucxo elementze miTiTebiT, 

rogoric aris sajaro interesebi.

administraciuli xelSekruleba aris administraciul samarTalSi xelovnurad Se-

qmnili, miznobrivi instituti, romelic cdilobs kerZo-samarTlebrivi xelSekrulebis 

deficitebis Sevsebas, rac gamoyenebads gaxdis mas sajaro uflebamosilebebis ganxor-

cielebis mizniT. amdenad, is Tavis TavSi aerTianebs kerZo-samarTlebrivi xelSekrulebi-

saTvis damaxasiaTebel ormxrivi nebis gamoxatvis da administraciuli aqtisaTvis damaxa-

siaTebel administraciul-samarTlebrivi boWvis elementebs.

administraciul xelSekrulebas is saerTo aqvs individualur administraci-

ul-samarTlebriv aqtTan, rom is ideba administraciul-samarTlebrivi urTierTobis 

warmoSobis, Secvlis an Sewyvetis mizniT. konkretuli administraciul-samarTlebrivi 

urTierToba, romlis individualur administraciul-samarTlebrivi aqtis gamoce-

mis gziT mowesrigeba aris SesaZlebeli, SeiZleba mowesrigdes administraciuli xe-

lSekrulebis dadebis gziT.29 administraciul xelSekrulebas xelSekrulebis institut-

Tan is saerTo aqvs, rom aris ormxrivi nebis gamoxatvis Sedegi. 

administraciuli xelSekrulebis mTavari Rirebuleba imaSi mdgomareobs, rom mis 

farglebSi saxelmwifosa da moqalaqes Soris arsebuli subordinaciuli urTierToba 

gadadis horizontalur mdgomareobaSi (koordinaciul urTierTobaSi)  da kerZo pirs 

eZleva SesaZlebloba monawileoba miiRos administraciuli organos mier miRebuli gad-

awyvetilebis Sinaarsis gansazRvraSi, rac sajaro mmarTvelobis process aZlevs TanamS-

romlobiTi urTierTobis bunebas. 

Tumca, rogorc iuridiul literaturaSi aris aRniSnuli, sajaro mmarTvelobis praq-

tikaSi administraciuli xelSekrulebis gamoyenebis SemTxvevebis zrdasTan erTad, is 

kargavs xelSekrulebisaTvis damaxasiaTebel ormxrivi SeTanxmebis niSans. administraci-

uli xelSekrulebis standartuli (Sablonuri) formebis gamoyeneba, sadac winaswar aris 

gansazRvruli misi Sinaarsi, administraciuli aqtisgan mxolod imiT gansxvavdeba, rom 

mas xels awers moqalaqe da amiT eqceva misi moqmedebis qveS. xelSekrulebis Sinaarsis 

29 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999, 65-e muxli.
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gansazRvraSi kerZo piris monawileobas rac Seexeba, aqac ar aris yovelTvis didi gansx-

vaveba administraciul aqtTan SedarebiT. administraciuli xelSekrulebis SemTxvevaSi 

moqalaqes, romelic dainteresebulia xelSekrulebiT dadgenili sargeblis miRebiT, ar 

aqvs sxva arCevani garda xelmoweriT daeTanxmos SeTavazebul mowesrigebas. meores mx-

riv, administraciuli aqtis gamocemis administraciul warmoebaSi monawile moqalaqe-

sac aqvs SesaZlebloba gavlena moaxdinos gadawyvetilebis miRebis procesze. mag, xan-

grZlivi molaparakebebis Sedegad gamocemuli administraciuli aqti administraciuli 

xelSekrulebisgan gansxvavdeba gamoxatvis formiT, magram ara misi Seqmnis procesiT da 

mowesrigebis SinaarsiT.30 

aqve unda aRiniSnos, rom sajaro-samarTlebrivi urTierTobis farglebSi gamoxat-

uli neba radikalurad gansxvavdeba saxelSekrulebo samarTalSi moqmedi nebis Tavisu-

fali gamoxatvis institutisgan. administraciuli xelSekrulebis Sinaarsis gansazRvris 

procesi eqvemdebareba kanonis uzenaesobisa da kanonismieri daTqmis, kanonis winaSe Ta-

nasworobis, saqmis miukerZoeblad gadawyvetis da sajaro da kerZo interesebs Soris 

proporciulobis principebs. 

zemoT aRniSnulis gaTvaliswinebiT, sadavoa, Tu ramdenad aris mizanSewonili am insti-

tuts ewodos xelSekruleba. administraciuli organo administraciuli xelSekrulebis 

dadebisas ar sargeblobs kerZo pirebisaTvis damaxasiaTebeli nebis avtonomiis uflebiT, 

vinaidan administraciuli organos mier administraciuli xelSekrulebis dadebas ga-

napirobebs mis mier sajaro uflebamosilebis ganxorcielebis mizani. administraciuli 

xelSekrulebis maxasiaTebeli aris is, rom xelSekrulebis dadebis Sedegad moqalaqe 

aRiWurveba sajaro-samarTlebrivi ufleba-movaleobebiT, maSin rodesac samoqalaqo xe-

lSekrulebis dadebisas mxareebi gvevlinebian wminda samoqalaqo-samarTlebrivi ufle-

ba-movaleobis matareblebad. 

administraciul-samarTlebriv urTierTobebSi mxareTa nebis avtonomia SeboWilia 

sajaro interesebiT. ufro gasagebi da aradamabneveli iqneboda, Tu administraciul 

xelSekrulebas davarqmevdiT ormxrivi nebis gamovlenis aqts da naTlad mivuCendiT 

adgils sajaro-samarTlebriv formebs Soris individualuri administraciul-samarT-

lebrivi aqtis, normatiuli administraciul-samarTlebrivi aqtis da administraciuli 

realaqtis gverdiT, rogorc ormxrivi (mravalmxrivi) nebis gamovlenis administraci-

ul-samarTlebriv aqts.

d. ormxrivi (mravalmxrivi) nebis gamovlenis administraciul-samarTlebrivi aqti

administraciuli xelSekruleba ideba administraciuli warmoebis safuZvelze, sa-

dac formirdeba mxareTa ormxrivi neba. miRweuli SeTanxmeba Zalas iZens misi oficial-

uri gaformebiT (formis micemiT). ramdenadac saqmianobis samarTlebrivi forma aris 

miRweulis samarTlebrivi gaformeba da ara samarTlebrivi Sedegis warmoSobis winap-

iroba, administraciuli warmoebis farglebSi gamovlenili ormxrivi nebis gaformeba 

SesaZlebelia  administraciul-samarTlebrivi aqtis gamocemiT da ar aris aucilebeli 

xelSekrulebis axali saxis - administraciuli xelSekrulebis gamogoneba.  

kidev erTxel unda aRiniSnos, rom administraciul-samarTlebriv urTierTobebSi 

nebis gamovlena gansxvavdeba nebis gamovlenisgan kerZo-samarTlebriv urTierTobeb-

Si, miuxedavad imisa, rom orive SemTxvevaSi erT-erTi mxare aris administraciuli 

organo. sajaro-samarTlebrivi urTierToba yovelTvis aris sampolusiani. garda Se-

30 Maurer/Waldhoff , Allgemeines Verwaltungsrecht, C.H.Beck, 2020, 427-428.
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Tanxmebis mxareebisa Semodis mesame elementi - sajaro interesebi.  administraciuli 

warmoebis farglebSi nebis gamoxatva emsaxureba sajaro da kerZo interess Soris da-

balansebuli SeTanxmebis miRebas. administraciuli organo aseT urTierTobaSi aris 

ara mxolod SeTanxmebis mxare, aramed mas aqvs sajaro interesebis damcvelis statu-

si. sampolusiani urTierTobis farglebSi gamoxatuli nebis samarTlebriv formad 

administraciuli aqtis gamoyeneba miscems mas Sesasruleblad savaldebulo Zalas da 

aRWuravs mas aRsrulebis da uflebis dacvis sajaro-samarTlebrivi instrumentebiT.

zemoT aRniSnulis gaTvaliswinebiT, ormxrivi nebis gamovlenis administraci-

ul-samarTlebrivi aqti SeiZleba ganimartos, rogorc administraciuli organos 

mier administraciuli kanonmdeblobis safuZvelze gamocemuli samarTlebrivi aqti, 

romelic adgens  administraciul-samarTlebrivi urTierTobis mxareTa nebis gamox-

atvis31 safuZvelze warmoSobil sajaro-samarTlebriv uflebebsa da movaleobebs.

e. individualuri kerZo-samarTlebrivi aqti

kerZo-samarTlebrivi mowesrigebis deficitze miuTiTebs aseve is faqti, rom 

samoqalaqo kanonmdeblobaSi naTlad ar aris gamokveTili urTierTobis calmxrivad 

mowesrigebis instrumenti - samoqalaqo-samarTlebrivi aqti. rogorc saqarTvelos 

sakasacio sasamarTlos gadawyvetilebebSi aris aRniSnuli, ,,gasaCivrebuli aqtebi ar 

warmoadgenen saqarTvelos zogadi administraciuli kodeqsiT gaTvaliswinebul in-

dividualur administraciul-samarTlebriv aqtebs, vinaidan ar Seicavs aRniSnuli 

kodeqsis me-2 muxlis 1-eli nawilis „d“ qvepunqtiT reglamentirebuli individualur 

administraciul-samarTlebrivi aqtis legaluri definiciis yvela elements, kerZod, 

isini gamocemulia ara administraciuli kanonmdeblobis, aramed - kerZo samarTlis 

kanonmdeblobis safuZvelze.“32 sasamarTlos gadawyvetilebebiT aRiarebuli da praq-

tikaSi farTod gavrcelebuli es kerZo-samarTlebrivi forma saWiroebs sakanonmde-

blo mowesrigebas.

individualuri kerZo-samarTlebrivi aqti unda ganimartos, rogorc adminis-

traciuli organos mier samoqalaqo kanonmdeblobis safuZvelze gamocemuli indi-

vidualuri samarTlebrivi aqti, romelic awesebs, cvlis wyvets an adasturebs piris 

an pirTa SezRuduli wris uflebebs da movaleobebs.

samarTlebrivi formebis arCevanis Tavisufleba ukavSirdeba uflebis dacvis 

samarTlebrivi saSualebis dadgenas. xelSekrulebis samarTlebrivi buneba gansaz-

Rvravs davis gansjadobas. sagulisxmoa is faqti, rom davis gansjadoba ar aris damok-

idebuli mxaris arCevanze. misi damdgeni kompetencia mxolod sasamarTlos gaaCnia, 

rac gamoricxavs mxareebs Soris davas gansjadobaze33. samarTlebrivi urTierTobis 

mxareTa uflebis dacvis miznidan gamomdinare, gaumarTlebelia administraciuli 

31 ssk-is 52-62 muxlebi SeiZleba gaxdes aqtis materialuri kanonierebis Semowmebis samarTlebrivi safuZveli.

32 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2009 wlis 15 ianvris ganCineba saqmeze 

№bs-305-298(g-08).  

33 iqve. sakasacio sasamarTlo ar iziarebs administraciul saqmeTa palatis mosazrebas imasTan dakavSirebiT, 

rom saapelacio saCivris samoqalaqo samarTalwarmoebis wesiT ganxilvis safuZvels qmnis S. m-Svilis mier 

sasarCelo moTxovnis dasabuTeba samoqalaqo kodeqsis normebis moSveliebiT. “iura novit curia”-s principidan 

gamomdinare (sasamarTlosaTvis cnobilia samarTlebrivi principebi), mosarCelis da mopasuxis samarTlebriv 

Sexedulebebs saqmis gansjadobis sakiTxTan dakavSirebiT ar aqvs mniSvneloba. dauSvebelia sajaro-samarTle-

brivi davis miCneva kerZo-samarTlebriv davad imis gamo, rom mosarCele Tavis sajaro-samarTlebriv moTxovnas 

kerZo samarTlis normebis meSveobiT asabuTebs. 
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xelSekrulebis institutis kerZo-samarTlebriv xelSekrulebasTan konkurenciaSi 

ganxilva. uari unda iTqvas am terminze da moeqces is administraciuli aqtebis sax-

eobaTa CamonaTvalSi, rac xelSekrulebis mxareebs Tavidan aacilebs xelSekrulebebs 

Soris gamijvnis problemas. 

v. procedurebis kerZo-samarTlebrivi mowesrigebis arasrulyofileba

administraciul samarTalSi administraciuli organos mier gadawyvetilebis miRe-

bis procesi detalurad aris mowesrigebuli. kerZo samarTali aseT mowesrigebas ar 

icnobs. administraciuli warmoebis sakanonmdeblo mowesrigeba emsaxureba ara marto 

moqalaqis, aramed administraciuli organos mier uSecdomo (kanonieri) gadawyvetilebis 

miRebis interesebs. 

samoqalaqo samarTlis proceduruli normebis deficitze miuTiTebs is faqti, rom 

administraciuli xelSekruleba ideba administraciuli warmoebis safuZvelze. 

arsebuli mocemuloba, rom kerZo-samarTlebrivi xelSekrulebis dadebis, Sesrulebis 

da Sewyvetis mowesrigeba administraciuli warmoebis ganmartebaSi ar aris moqceuli, ar 

niSnavs, rom is srulad rCeba administraciuli warmoebis miRma. administraciuli or-

ganos saqmianobis samarTlebrivi formebis arCevis Tavisufleba, ar aTavisuflebs mas 

sajaro-samarTlebrivi boWvisgan.  kerZo-samarTlebrivi xelSekruleba ar aris sruliad 

Tavisufali sajaro-samarTlebrivi normebis zemoqmedebisgan34.

daskvna

saxelmwifo kerZo samarTalSi ar iwvevs davas. kerZo samarTals aqvs ormagi funqcia:

a) is unda davinaxoT, rogorc damoukidebeli dargi, romelsac saxelmwifo iyenebs 

rodesac is ar axorcielebs mmarTvelobiT funqciebs. saxelmwifos mier  sakuTari saW-

iroebebis uzrunvelyofis mizniT da mogebis miRebis mizniT ganxorcielebuli same-

warmeo saqmianoba SeiZleba ganxorcieldes kerZo-samarTlebrivi formebis gamoyenebiT. 

aseT urTierTobebze vrceldeba kerZo samarTliT boWvis principi, rac niSnavs imas, rom 

damatebiT sajaro-samarTlebrivi mowesrigebis elementebis Semotana SesaZlebelia im 

doziT, rac ar gamoiwvevs samoqalaqo samarTlis denaturacias.

b) kerZo-samarTlebriv normebs aqvs sajaro-samarTlebrivi institutebis Semavse-

beli funqcia. am SemTxvevaSi samarTlis normebi ar cvlis samarTlebrivi urTierTo-

bis bunebas da is rCeba sajaro-samarTlebriv urTierTobad. saproceso-samarTlebrivi 

TvalsazrisiT, davis sagans gansazRvravs ara gamosayenebeli, aramed ,,bazisuri“ norma35.

sajaro-samarTlebrivi uflebamosilebebis ganxorcieleba xdeba saqmianobis saja-

ro-samarTlebrivi formebiT. xelSekruleba aris kerZo samarTlis instituti, romel-

ic gamodgeba kerZo-samarTlebriv urTierTobebSi mxareTa nebis avtonomiis safuZvelze 

gamoxatuli nebis safuZvelze garigebis dasadebad. saxelmwifo SeiZleba iyos aseTi xe-

lSekrulebis mxare, rodesac garigebis sagani ar aris sajaro-samarTlebrivi uflebebi 

da valdebulebebi.

sajaro-samarTlebrivi uflebamosilebebis ganxorcielebis mizniT dadebuli garige-

ba unda aisaxos saqmianobis sajaro-samarTlebriv formaSi. amisTvis ar aris aucilebeli, 

34 Bindung der Verwaltung an das öff entlichen Recht beim Handeln in Privatrechtsform, in: Ehlers/Pünder, Allgemeines Verwaltun-
gsrecht, 15. Auf., C.F. Müller, 2016, 178-179.

35 iqve, 183.
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rom xelSekrulebas SevuqmnaT sajaro-samarTlebrivi asli. administraciuli warmoe-

bis safuZvelze gamocemuli aqtiT SesaZlebelia dadasturdes administraciuli war-

moebis farglebSi mxareTa gamovlenili neba. ormxrivi (mravalmxrivi) nebis gamovlenis 

aqtis forma miscems mas Sesasruleblad savaldebulo Zalas da xdis SesaZlebels, misi 

aRsruleba moxdes aRsrulebis sajaro-samarTlebrivi instrumentebiT, xolo uflebis 

dacva - uflebis dacvis administraciul-samarTlebrivi saSualebebiT.
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ABSTRACT

The separa  on of public and private law is an inevitable necessity in con  nental European law. In the 
legal order, it has such a great func  onal importance that the separa  on tendencies also take place in the 
countries of the common law system. The idea of the unity of the legal order in the con  nental European 
legal system is that the rela  onship regulated by the public norm should not be opposed to the rela  onship 
regulated by the private norm, or vice versa. In addi  on to the separa  on of the norm of law or the content 
of the legal rela  onship, judicial prac  ce and law-making ac  vity should be based on the consistent concept 
of peaceful coexistence of public and private law.
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sajaro da kerZo samarTlis gamijvna: samarTlebrivi wesrigis 
erTianobis ideis evropuli gageba da sajaro da kerZo samarTlis 

mSvidobiani Tanaarseboba

I. Sesavali

qarTuli samarTali tradiciulad miekuTvneba kontinenturi evropis samarTlis 

ojaxs. misTvis damaxasiaTebelia samarTlebrivi wesrigis or did nawilad - sajaro da 

kerZo samarTlad dayofa. qarTuli iuridiuli ganaTlebis sauniversiteto programebi, 

iuridiuli praqtika da e.w. „mravlobiTi iurisdiqciis“ modeli sajaro da kerZo samar-

Tlis gamijvnis principzea dafuZnebuli. literaturaSi sajaro da kerZo samarTlis 

gamijvnas bevri kritikosi hyavs. radikaluri avtorebi gamijvnas moixsenieben, rogorc 

„genetikur Secdomas kontinenturi evropis samarTlis dnm-Si“.1 germaniaSi saxelmwifo 

samarTlis profesorTa kavSiris 2019 wlis Sekrebaze, romelic mieZRvna sajaro da ker-

Zo samarTlis gamijvnis sakiTxebs, uari iTqva „kategoriul gamijvnaze“.2 imave Sexve-

draze cnobili konstitucionalisti diter grimi gamovida gamijvnis mniSvnelobis dak-

ninebis winaaRmdeg.3 cxadia, mxolod kritika ver Secvlis ZirZvel tradiciebs, pozitiur 

samarTals, iuridiul praqtikas da dogmatikas. kerZo samarTlis institutebis sajaro 

samarTalSi gadanacvlebis ganmapirobebeli faqtorebi dResac ucvlelia.4 ufro metic, 

samarTlis ganviTarebis kvaldakval gamijvna imdenad mniSvnelovani da gardauvalia, rom 

saerTo samarTlis sistemebSic, romelic istoriulad ar cnobda aseT dayofas, aSkaraa 

administraciuli samarTlis elementebis gamokveTis mkafio tendencia.5 did britaneTSi 

jer kidev gasuli saukunis 70-iani wlebidan daiwyo sajaro samarTlis formireba admin-

istraciuli samarTlis saxiT. amis mizezi iyo is aucilebloba, rom saxelmwifo uwye-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis asocirebuli 

profesori, samarTlis doqtori, LL.M zu Köln. moxseneba/statia Sesrulebulia Tsu iuridiuli fakultetis 

Sida grantis („kerZo administraciuli samarTali“) farglebSi. „mravlobiTi iurisdiqciis“ modeli gulisx-

mobs marTlmsajulebisganxorcielebas „samoqalaqo, administraciul da sisxlis samarTalwarmoebaTa“sferoSi 

(ssSk-is 1(2) muxli).

1 Jakab A./Kirchmair L., Die Unterscheidung zwischen öff entlichem Recht und Privatrecht als gene  scher Fehler in der DNA Kon  nenta-
len Rechtsordnung: Und wie Rechtsanwender mit posi  vierten rechtsdogma  schen Inkonsequenzen mithilfe von Tradi  on und Analo-
gie umgehen sollten, Der Staat 58 (2019), 345.

2 diskusiis masalebi ix. Somek A./Krüper J., Kategoriale Unterscheidung von Öff entlichem Recht und Privatrechts?, in: VVDStRL 
79, 2020.

3 grimis sityva ix. Somek A/Krüper J., Kategoriale Unterscheidung von Öff entlichem Recht und Privatrechts?, in: VVDStRL 79, 2020, 
101 f.: „diqotomiis damSvidobeba ar niSnavs gansxvavebebis uaryofas. gansxvavebebi aris! martiv formulamde Tu 

daviyvanT, is mdgomareobs imaSi, rom kerZo samarTali SesaZlebels xdis partikularuli interesebis ganxor-

cielebas, Tumca amiT iRebs socialur datvirTvas, maSin, roca sajaro samarTali yovelTvis saerTo sikeTis 

realizebis interesidan gamodis da amisTvis flobs saxelisuflo uflebamosilebas“.

4 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 15. Aufl ., 2016, §3, Rn. 11.

5 Wade W./Forsyth C., Administra  ve Law, 11th Ed., 2014, 586 f.; Schwartze J., Die gerichtliche Kontrolle der Verwaltung in England, 
DÖV, 1996, 771 ff .; gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo praqtika, Jurn. „qarTuli 

samarTlis mimoxilva“, №6, 2003-4, 470.
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bebis saqmianobisTvis saWiro iyo specialuri samarTlebrivi reJimis daweseba.6 amdenad, 

sajaro da kerZo samarTlis gamijvna gardauvalia. Tanamedrove iuridiuli mecnierebis 

interesi ara maTi uaryofa, aramed swori dogmatikisa da sistematikis SemuSavebaa. winam-

debare moxsenebis/statiis mizanic aRniSnulis mcdelobaa. 

II. istoriuli fesvebi

iuridiul literaturaSi sajaro da kerZo samarTlis gamijvnis sakiTxis ganxilva 

tradiciulad iwyeba romaeli iuristis ulpianes (170-228 ww.) cnobili debulebiT: “pu-
blicum jus est quod ad statum rei Romanae spectat, privatum quod ad singulorum u  litatem.“7 aqedan 

keTdeba daskvna, rom samarTlis amgvar fundamentur kategorizacias saTave jer kidev 

romis samarTalSi hqonda. Tumca romis samarTalSi gamijvnas ar hqonia samarTlebrivi 

wesrigis diqotomiuri gancalkevebis mniSvneloba, aramed is ufro didaqtikur rols as-

rulebda.8 romis samarTalSi adgili ar hqonia sajaro da kerZo samarTlis mkacr Teori-

ul gamijvnas da sferoebis kategorizacias. ulpianem gamoyo iseTi normebi, romlebSic 

ufro metad Canda sajaro interesebi an kerZo interesebi. Tu samarTlis ganviTarebas 

davakvirdebiT, sajaro da kerZo samarTlis aseTi „uxeSi“ da ara funqcionaluri gan-

calkeveba Sua saukuneebSic SenarCunda.9

termini ius publicum Camoyalibebulad mxolod Tanamedrove saRvTo romis imperiaSi 

gaCnda me-16-me-17 saukuneebSi, sadac igi rogorc calkeuli disciplina iswavleboda 

universitetebSi.10 Tumca Sua saukuneebSi samarTlis fundamenturi dayofa gulisxmobda 

ara sajaro da kerZo samarTlis gamijvnas, aramed maT gancalkevebas samoqalaqo samarT-

lad (ius civile) da saeklesio samarTlad (ius canonicum). gansxvaveba sajaro samarTalsa (ius 
publicum) da kerZo samarTals (ius civile) Soris kvlav „zomierad“ xdeboda:11 gamijvnaSi 

igulisxmeboda miniSneba samarTlis wesrigis or domenze, rogorc or gadamkveT wreze. 

Tumca fundamentur funqcionalur gansxvavebas adgili ar hqonia. 

me-18 saukunis Sua xanebidan racionaluri samarTlis skolis mier (romlis saxelT-

anac dakavSirebulia didi kodifikaciebi) keTdeba samarTlis sistemuri kategorizacia, 

risTvisac gamoyenebulia ulpianes formula.12 sajaro samarTali gamoiyo, rogorc samar-

Tlis domeni, romelzec ar unda gavrcelebuliyo sasamarTlo kontroli.13 amgvari mid-

goma emsaxureboda rogorc monarqis, ise axlad warmoqmnili burJuaziisgan feodalebis 

dacvis interesebs. Tu pirveli aSkarad gasagebia (monarqis absoluturi privilegireba), 

meoresTan mimarTebiT axsna aris is, rom feodaluri industriuli privilegiebi unda 

6 ix. Cane P., An Introduc  on to Administra  ve Law, 1986, 43.

7 sajaro samarTali aris is, rac exeba romis saxelmwifos mdgomareobas, kerZo samarTali aris is, rac exeba 

calkeul pirTa sargebels.

8 Bullinger M., Öff entliches Recht und Privatrecht. Studien über Sinn und Funk  on der Unterscheidung, 1968, 13 ff .

9 Stolleis M., Öff entliches Recht und Privatrecht im Prozeß der Entstehung des modernen Staates, in: Hoff mann-Riem/Schmidt-Aßm-
ann (Hrsg.), Öff entliches Recht und Privatrecht als wechselsei  ge Auff angordnungen, 1996, 41 (59).

10 Stolleis M., Geschichte des öff entlichen Rechts in Deutschland I, 1988, 126 ff .

11 Stolleis M., Geschichte des öff entlichen Rechts in Deutschland I, 1988, 65.

12 Bullinger M., Öff entliches Recht und Privatrecht. Studien über Sinn und Funk  on der Unterscheidung, 1968, 31.

13 Stolleis M, Öff entliches Recht und Privatrecht im Prozeß der Entstehung des modernen Staates, in: Hoff mann-Riem/Schmidt-Aßm-
ann (Hrsg.), Öff entliches Recht und Privatrecht als wechselsei  ge Auff angordnungen, 1996, 41 (53).
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mikuTvneboda sajaro samarTals da, Sesabamisad, sasamarTlo kontroli maTzec ar unda 

gavrcelebuliyo.14 amiT burJuazia miiRebda kerZo samarTlis sferoSi kanonis uzen-

aesobas sruli sasamarTlo kontroliT, Tumca es ar Seexeboda sajaro-samarTlebriv 

poziciebs (absoluturi monarqis prerogativebs da feodalis privilegiebs).

me-19 saukuneSi sajaro da kerZo samarTlis dayofa „saxelmwifosa da sazogadoebis“ 

gamijvnis Sedegs warmoadgenda.15 me-19 saukuneSi germaneli pandeqtistebis Zlierma kon-

ceptualizaciam xeli Seuwyo mkacri diqotomiis warmoqmnas.16 Tumca, gansxvaveba, mniS-

vnelovani gamonaklisebis gamo, arasdros yofila sruli, amomwuravi da Tanmimdevru-

li.17

III. raSi gvWirdeba gamijvna? sajaro da kerZo samarTlis 
gancalkevebis aucilebloba

1. pozitiuri samarTliT aRiarebuli „mravlobiTi iurisdiqcia“ da 
gansxvavebuli samarTlebrivi reJimebi

dRes sajaro da kerZo samarTlis gamijvna pozitiuri samarTliTac aRiarebulia.18 

gansakuTrebiT xazgasasmelia sasamarTlos sagnobrivi gansjadobis sakiTxi. aRniSnuli 

gulisxmobs saerTo sasamarTloebis mier marTlmsajulebis e.w. „mravlobiTi iuris-

diqciis“ principiT19 ganxorcielebas „samoqalaqo, administraciul da sisxlis samar-

TalwarmoebaTa“ sferoSi.20 mraval evropul samarTlebriv wesrigebSi (avstria, germania, 

safrangeTi, italia) pozitivirebulia sagnobrivi iurisdiqciis gamijvna sajaro da ker-

Zo samarTlis sakiTxebTan dakavSirebiT.21

saqarTveloc am qveynebis ricxvs miekuTvneba. „mravlobiTi iurisdiqciidan“ gamom-

dinare, moqmedebs konstituciuri principi, romlis Tanaxmad, „yoveli piri unda gansa-

jos mxolod im sasamarTlom, romlis iurisdiqciasac eqvemdebareba misi saqme.“22 ara-

14 Bullinger M., Öff entliches Recht und Privatrecht. Studien über Sinn und Funk  on der Unterscheidung, 1968, 51 ff .

15 Bullinger M., Öff entliches Recht und Privatrecht. Studien über Sinn und Funk  on der Unterscheidung, 1968, 69 ff .

16 Stolleis M., Öff entliches Recht und Privatrecht im Prozeß der Entstehung des modernen Staates, in: Hoff mann-Riem/Schmidt-Aßm-
ann (Hrsg.), Öff entliches Recht und Privatrecht als wechselsei  ge Auff angordnungen, 1996, 41 (57).

17 Bullinger M., Die Funk  onelle Unterscheidung von öff entlichem Recht und Privatrecht als Beitrag zur Beweglichkeit von Verwaltung 
und Wirtscha   in Europa, in: Hoff mann-Riem/Schmidt-Aßmann (Hrsg.), Öff entliches Recht und Privatrecht als wechselsei  ge Auff an-
gordnungen, 1996, 239 (244).

18 sapirispiro mosazreba ix. mag., Somek A./Krüper J., Kategoriale Unterscheidung von Öff entlichem Recht und Privatrechts?, in: 
VVDStRL 79, 2020, 17: „pozitiuri samarTalma ver SeZlo amoexsna gordias CaxlarTuli kvanZi.“

19 „saerTo iurisdiqciisa“ (anglo-saqsuri samarTali) da „mravlobiTi iurisdiqciis“ (kontinenturi samarTali) 

Taobaze ix. maWavariani s., uwyebrivi qvemdebareobisa da gansjadobis problema saqarTvelos saproceso kanon-

mdeblobis Sesabamisad, ix Jurn. „marTlmsajuleba“, 2007, №2, 198-dan.

20 ssSk-is 1(2) muxli.

21 zogadad gamijvnis mniSvnelobas ar cvlis is gamonaklisi, rom evropaSi aris iseTi samarTlebrivi siste-

mebi (mag., evropuli kavSiris samarTali, adamianis uflebaTa evropuli sasamarTlo), sadac sajaro da kerZo 

samarTlis gamijvna ase mkacrad ar xdeba. supranacionalur sistemebSi amas ganapirobebs is garemoeba, rom 

moqalaqeebi kerZo-samarTlebriv urTierTobebSi wevri saxelmwifos kanonmdeblobiT sargebloben. Tavad ev-

rokavSiris organoebic wevri saxelmwifos kerZo-samarTlebrivi kanonmdeblobiT sargebloben, roca isini 

moqmedeben rogorc kerZo samarTlis subieqtebi (magaliTad moZravi an uZravi nivTebis SeZenisas).

22 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995, 31(2) muxli.
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gansjad sasamarTloSi sarCelis wardgenis SemTxvevaSi sasamarTlo valdebulia sarCeli 

gadaugzavnos gansjad sasamarTlos.23 Tumca, cnobilia, rom es ar aris martivi sakiTxi. 

sasamarTlo praqtikaSi davis SinaarsTan dakavSirebiT gauTavebeli dava da azrTa sx-

vadasxvaobaa.24 sasamarTlos xSirad uwevs calkeul qeisze konkretuli gadawyvetileba 

miReba  da samosamarTleo samarTlis ganviTareba.25

kontinenturi evropis samarTalSi swori gansjadobiT wydeba davis Sinaarsobrivad 

swori samarTlebrivi Sefasebis bedi. pozitiuri samarTlis sistema imgvarad aris konstru-

irebuli, rom kerZo-samarTlebrivi normebiT SeuZlebelia, mag., sworad gadawydes samSene-

blo nebarTvis kanonierebis sakiTxi. mSeneblobis nebarTva samezoblo interesebTan erTad 

sajaro interessac Seexeba da moiTxovs „damoukidebeli arbitris“ mier am interesTa Se-

jerebis WrilSi gadawyvetas da ara mxareTa SeTanxmebis Tu kerZo avtonomiis safuZvelze 

gadawyvetas. saqarTvelos uzenaesi sasamarTloc am logikas miyveba, roca is aRniSnavs, rom 

„gansjadobis aRreva gamoiwvevs saqmis ganxilvas gansxvavebul principebze agebuli samar-

Talwarmoebis wesebiT“.26 sajaro-samarTlebrivi davis SemTxvevaSi gansxvavebulad wesrig-

deba uflebis dacvis (mag., e.w. suspenziuri efeqti), aRsrulebis (aqtis gamomcemi organos 

uflebamosileba aRsrulebaze) Tu saxelmwifo pasuxismgeblobis sakiTxebi.27

2. gamijvnis sxva magaliTebi pozitiur samarTalSi

saqarTvelos kanonmdeblobaSi gamijvnis pirvel signals gvaZlevs konstituciis me-7 

muxli, romelSic moxseniebuli „samoqalaqo samarTali“ da „administraciuli samarTa-

li“ swored sajaro da kerZo samarTlis mniSvnelobiT aris  gamoyenebuli. meore mxriv, 

saqarTvelos zogad administraciul kodeqsSi naTlad aris formulirebuli, rom admin-

istraciuli organos mizania „sajaro samarTlebrivi“ uflebamosilebis ganxorciele-

ba.28 administraciuli organo ar ereva kerZo-samarTlebriv sakiTxebSi (mag. sajaro 

zedamxedvelobis organo ar ereva samezoblo davaSi). amiT kanonmdebloba administraci-

ul organos ganusazRvravs samoqmedo areals. saqarTvelos administraciul saproceso 

kodeqsSic sajaro samarTlis mniSvnelobiT aris gamoyenebuli termini „administraci-

uli kanonmdebloba“, rogorc sagnobrivi gansjadobis umniSvnelovanesi kriteriumi.29 

saqarTvelos samoqalaqo kodeqsi ufro mkafiod usvams xazs sajaro da kerZo samarTlis 

gamijvnis mniSvnelobas.30

23 saqarTvelos administraciuli saproceso kodeqsi, ssm, 39(46), 06/08/1999, 26(2) muxli.

24 am sakiTxTan dakavSirebiT sasamarTlos midgomebi araerTgvarovania. specialurad gansjadobis sakiTxebze 

saqarTvelos uzenaesi sasamarTlo periodulad gamoscems gadawyvetilebaTa seriul krebulebs.

25 sajaro da kerZo samarTlis gamijvnis saqmeSi samosamarTlo samarTlis mniSvnelobis Taobaze ix. gogiaSvili 

g., sajaro samarTali, kerZo samarTali da sasamarTlo praqtika, Jurn.„qarTuli samarTlis mimoxilva“, №6, 

2003-4, 468-dan.

26 ix. saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2010 wlis 17 Tebervlis ganCineba 

saqmeze №bs-158-151(g-10).

27 dawvr. ix. Storr S./Scröder R., Allgemeines Verwaltungsrecht, 2. Aufl ., 2021, Rn. 20.

28 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999, 2(1)(„a“) muxli. 

29 saqarTvelos administraciuli saproceso kodeqsi, ssm, 39(46), 06/08/1999, 2(3) muxli.

30 mag.: saqarTvelos samoqalaqo kodeqsis 8(2) muxli: „saxelmwifo organoebisa da sajaro samarTlis iurid-

iuli pirebis kerZosamarTlebrivi urTierTobebi sxva pirebTan aseve wesrigdeba samoqalaqo kanonebiT, Tuki 

es urTierTobebi, saxelmwifoebrivi an sazogadoebrivi interesebidan gamomdinare, ar unda mowesrigdes sa-
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3. saxelmwifos saqmianobis gansakuTrebuli boWva, vidre kerZo pirTa 
saqmianobis

erT-erTi mniSvnelovani kriteriumi, ris gamoc gamijvna aucilebelia, aris is, rom 

sajaro interesebze orientirebuli saxelmwifo saqmianoba sxva saxis samarTlebriv reg-

ulirebas saWiroebs, vidre iseTi samarTliT, romelic kerZo xasiaTis urTierTobaSi 

moqmedebs. saxelmwifosa da sazogadoebis gamijvna,31 misi mravali sadavo debulebebis 

miuxedavad, sajaro da kerZo samarTlis gamijvnis sakiTxSi dRemde mniSvnelovan krite-

riumad rCeba.32 saxelmwifo xelisuflebis matareblebs ara aqvT adamianisTvis damaxa-

siaTebeli uflebebi da Tavisuflebebi. maT aqvT kompetenciebi da uflebamosilebebi. 

Tu kerZo samarTlis subieqtebs aqvT kerZo avtonomia, saxelmwifos saqmianoba SeiZleba 

mxolod sajaro interesebiT gamarTldes. demokratiis principi, samarTlebrivi da so-

cialuri saxelmwifos principebiT dadgenili SezRudvebi miemarTeba mxolod saxelmwi-

fos da ara kerZo subieqtebs. saxelmwifos aqvs pasuxismgebloba saerTo keTildReobisa 

da mSvidobisaTvis, risTvisac mas aqvs gansakuTrebuli uflebamosilebebi (gadasaxadebis 

akrefa, policiuri RonisZiebebis gatareba da sxva). saxelmwifos saqmianoba mimarTulia 

sazogadoebrivi cxovrebis umniSvnelovanes sferoebSi (socialuri dacva, mosaxleobis 

uzrunvelyofa saarsebo pirobebiT, sazogadoebrivi marTlwesrigi da sxva) sajaro amo-

canebis ganxorcielebisaken.

4. gamijvna gansxvavebuli konstruqciebis gamo

sajaro da kerZo samarTals aqvT gansxvavebuli konstruqciebi.33 kerZo samarTali emy-

areba mxareTa avtonomias da Tanasworobas. kerZo samarTali umetesad saxelSekruleboa. 

mxareebs aqvT farTo areali TviTon gansazRvron samarTlebrivi urTierTobis Sinaarsi. 

„samoqalaqo urTierTobis monawileebs SeuZliaT ganaxorcielon kanoniT aukrZalavi, 

maT Soris kanoniT pirdapir gauTvaliswinebeli nebismieri moqmedeba.“34 kerZo-samarT-

lebriv urTierTobebSi aravis ara aqvs valdebuleba daasabuTos an gaamarTlos, Tu 

ratom gamoiyena misTvis miniWebuli ufleba an ratom Tqva mis gamoyenebaze uari.35 ker-

Zo samarTlis amocana rogorc saxelSekrulebo, ise kanonismier urTierTobebSi samo-

qalaqo brunvis stabiluroba da konfliqturi interesebis dabalanseba an potenciuri 

konfliqtis Tavidan aridebaa. 

sajaro samarTali (gansakuTrebiT misi mniSvnelovani nawili - saxelmwifo da adminis-

traciuli samarTali) aris saxelmwifo xelisuflebis matarebelTa specialuri samarTa-

li, romelic qmnis xelisuflebis matarebelTa suverenul uflebamosilebas „...adamianis 

jaro samarTliT“; saqarTvelos samoqalaqo kodeqsis 10(1) muxli: „samoqalaqo uflebaTa ganxorcieleba ar 

aris damokidebuli politikur uflebebze, romlebic ganisazRvreba konstituciiT an sajaro samarTlis sxva 

kanonebiT.“ 

31 gansxvaveba ix. Burgi M., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §7, Rn. 8.

32 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 5 ff .

33 Maurer H., Allgemeines Verwaltungsrecht, 18. Aufl . 2011, §3, Rn. 8.

34 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997,10(2) muxli.

35 gamoalisi: sajaro-samarTlebrivi boWvidan gamomdinare, saxelmwifo kerZo-samarTlebriv urTierTobebSic 

valdebulia daasabuTos misi qmedeba. Tumca, cxadia, es ar cvlis kerZo samarTlis bunebas, rameTu aRniSnuli 

valdebulebis darRvevas Tavad samoqalaqo-samarTlebrivi xelSekrulebis kanonierebaze gavlena ara eqneboda. 
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uflebebis da Tavisuflebebis, sajaro interesebisa da kanonis uzenaesobis“ dasacavad,36 

ganxorcielebis safuZvlebs da sazRvrebs. saxelmwifo xelisuflebis matarebeli misi 

kompetenciis ganxorcielebisas SezRudulia kanonebiT, romlis safuZvelze moqalaqes 

ufleba aqvs saxelmwifosagan moiTxovos garkveuli moqmedebis ganxorcieleba an moq-

medebisagan Tavis Sekaveba. mmarTvelobiTi RonisZieba unda Seesabamebodes mxolod kan-

ons (kanonis uzenaesobis principi). sajaro samarTalSi „daSvebulia mxolod is, rac 

kanoniTaa daSvebuli“ (kanonismieri daTqmis principi)37 da ara is, „...rac kanoniT ar aris 

akrZaluli“.38

IV. ra meTodiT gavmijnoT? sajaro da kerZo samarTlis gamijvnis 
Teoriebi

1. Teoriebis simravle

sajaro da kerZo samarTlis gamijvnasTan dakavSirebiT jer kidev 1904 wels iakob 

holingerma daiTvala 17 Teoria.39 dResdReobiT, maT ricxvs kidev bevri Seemata. Te-

oriebis simravle aCvenebs, rom winamorbedi Teoriebi ganicdian marcxs da saWiro xdeba 

ufro warmatebuli „receptis“ SeTavazeba, rac dRemde srulad ar aris gadawyvetili. 

sasamarTlo gansjadobasTan dakavSirebuli mravalricxovani davebic aCvenebs am sirTu-

leebs. Teoriebis simravlis miuxedavad, sajaro da kerZo samarTlis gamijvnis Teoriebs 

Soris literaturaSi yvelaze gavrcelebulia interesTa Teoria, subordinaciis Teoria 

da subieqtebis Teoria. SesaZlebelia aseve SevexoT sxva met-naklebad gavrcelebul Te-

oriebs.

2. interesTa Teoria

interesTa Teoria sajaro da kerZo samarTals mijnavs imis mixedviT, Tu romeli 

(sajaro Tu kerZo) interesis dacvas emsaxureba samarTlis norma. am Teoriis Tanaxmad, 

norma, romelic sajaro interesebis dacvas emsaxureba, miekuTvneba sajaro samarTals, 

xolo norma, romelic kerZo interesebis dacvas emsaxureba, miekuTvneba kerZo samar-

Tals. ulpianes mier Camoyalibebuli es debuleba, romelic karga xans moqmedebda, dRes 

mkacrad aris gakritikebuli. ukiduresad radikaluri mosazrebis Tanaxmad, „kerZo in-

teresebis siWarbes [...] saerTod ar SeiZleba hqondes adgili“, „radgan yvela samarTle-

brivi norma Cndeba im pretenziiT, rom is gavlenas axdens individualur interesebze 

im zomiT, rasac moiTxovs saerTo interesi“.40 am Teoriis winaaRmdeg bevri argumentis 

moyvanaa SesaZlebeli:41 1) kerZo dawesebulebebi xSirad sajaro interesebis Sesasruleb-

36 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999, 1(2) muxli.

37 iqve, 5(2) muxli.

38 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997,10(2) muxli.

39 Holliger J., Das Kriterium des Gegensatzes zwischen dem off entlichen und dem privatem Recht, 1904, 11 ff .

40 Melichar E., Der Gegensatz von öff entlichem Recht und Privatrecht im weltlichen und kirchlichen Recht, in: Juris  sche Blä  er, 1948, 
526.

41 Jakab A./Kirchmair L., Die Unterscheidung zwischen öff entlichem Recht und Privatrecht als gene  scher Fehler in der DNA Kon  -
nentalen Rechtsordnung: Und wie Rechtsanwender mit posi  vierten rechtsdogma  schen Inkonsequenzen mithilfe von Tradi  on und 
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lad fuZndeba; 2) ZiriTadi uflebebiT daculi sfero umetesad ar gamomdinareobs saja-

ro interesebidan, Tumca is mainc sajaro samarTlis nawilia; 3) mSeneblobis nebarTvis 

moTxovnis ufleba kerZo interesebs emsaxureba, Tumca is mainc sajaro samarTals mie-

kuTvneba da sxva. zogadad, cxadia, samarTlebrivi wesrigi sajaro da kerZo interesebs 

emsaxureba. amave dros, sajaro da kerZo interesebi ar aris urTierTsapirispiro cnebe-

bi. kerZo interesis dacva xSirad moicavs sajaro interesis dacvas, an, piriqiT, sajaro 

interesis dacva moicavs kerZo interesebsac.42 amdenad, interesTa Teoriis safuZvelze 

SeuZlebelia kerZo da sajaro samarTlis gamijvna: norma, romelic miekuTvneba sajaro 

samarTals, SeiZleba erTdroulad emsaxurebodes rogor sajaro, ise kerZo interesebis 

dacvas an sajaro samarTlis norma SeiZleba mxolod an didwilad kerZo interesebis 

dacvas (mag., samezoblo interesebis damcavi samSeneblo-samarTlebrivi normebi) emsax-

urebodes. SesaZlebelia isec moxdes, rom samarTlebrivi norma arcerT interess ar 

emsaxurebodes.

3. subordinaciis Teoria

subordinaciis Teoriis Tavdapirveli konstruqciis (1950 w.) avtoria hans-ioahim 

volfi.43 am Teoriis mixedviT, sajaro samarTali xasiaTdeba daqvemdebarebiT (is adre-

sats aRWuravs suverenuli uflebiT - urTierToba moawesrigos calmxrivad da daqvemde-

barebulad, anu vertikalurad), xolo kerZo samarTali xasiaTdeba mxareTa Tanasworo-

biT (agreTve kerZo avtonomiiT), sadac  urTierToba horizontaluria. am kriteriumebis 

Tanaxmad, mag., norma, romelic administraciuli aqtis gamocemis safuZvelia, misi calmx-

rivi bunebis gamo, miekuTvneba sajaro samarTals, xolo norma, romelic awesrigebs 

saxelSekrulebo urTierTobebs, miekuTvneba kerZo samarTals. 

subordinaciis Teoriam Tavidan sasamarTlo praqtikaSi moipova didi mxardaWera, 

Tumca rigi mizezebis gamo is ar aRmoCnda gamijvnis srulyofili kriteriumi.44 liter-

aturaSi gamoiyofa Semdegi problemuri aspeqtebi: 1) administraciuli xelSekrulebebis 

forma moqmedebs yvela evropul samarTlebriv wesrigSi, romelic horizontaluri xa-

siaTisaa, Tumca miekuTvneba sajaro samarTals; 2) saojaxo an Sromis samarTali xSirad 

subordinaciuli niSniT xasiaTdeba (mag., mSoblis subordinaciuli urTierToba SvilTan 

an, Sesabamisad, damsaqmeblis daqvemdebarebuli urTierToba dasaqmebulTan); 3) moqalaqe 

ar aris saxelmwifosadmi „daqvemdebarebuli“ (adamianis ZiriTadi uflebebi, saarCevno 

ufleba, saxalxo suvereniteti da a.S.). amis gamo, es Teoria Seicavs antidemokratiul 

niSnebs.45

Analogie umgehen sollten, Der Staat 58 (2019), 345 (349).

42 kritika ix. Erichsen D., Öff entliches und privates Recht, in: Jura, 1982, 537 ff .

43 ix. Peine F.J./Siegel Th., Allgemeines Verwaltungsrecht, 13. Aufl ., 2020, 11.

44 kritika ix. Erichsen D., Öff entliches und privates Recht, in: Jura, 1982, 537 ff .

45 Ipsen J./Koch T., Öff entliches und privates Recht - Abgrenzungsprobleme bei der Benutzung öff entlicher Einrichtungen, JuS 1992, S. 
809 (811). 
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4. subieqtebis Teoria

subieqtebis Teoriis mixedviT, sajaro da kerZo samarTlis gansxvaveba unda moxdes 

imis mixedviT, Tu vis miemarTeba samarTlebrivi norma. sajaro samarTali saxelmwifos 

samarTalia, xolo kerZo samarTali yvelas samarTalia. amdenad unda gairkves, samarT-

lis norma specialurad visTvis aris mxolod saxelmwifosTvis (specialuri samarTlis 

Teoria) Tu yvelasTvis. hans-ioahim volfis ganmartebiT, sajaro samarTali aris „ise-

Ti samarTlebrivi normebis gansaxiereba, romlis uflebaaRWurvis an davaldebulebis 

adresati eqskluziurad aris saxelmwifo xelisufali“,46 an misi qvedanayofebi (hans-uve 
eriqseni).47 sajaro samarTlis norma saxezea maSinac, roca is garkveuli uflebebiTa da 

movaleobebiT aRWuravs sajaro xelisuflebis matarebel kerZo subieqtebs (rolf Stob-

eri).48 anu samarTlebrivi norma saxelmwifos unda ganixilavdes rogorc sajaro samar-

Tlis subieqts, romelic eqskluziurad axorcielebs suverenul uflebamosilebebs.49 

sajaro-samarTlebrivi norma SeiZleba miemarTebodes kerZo-samarTlebrivad organize-

buli subieqtebis saqmianobas, Tu isini axorcieleben suverenul uflebamosilebebs.

5. dispoziciurobis Teoria

dispoziciurobis Teoriis mixedviT,50 sajaro samarTali mkacrad imperatiulia (co-

gens), xolo kerZo samarTali dispoziciuri. sajaro samarTalSi moqmedebs kategori-

ulad SemzRudavi normebi, kerZo samarTalSi ki mxareebi TavianT uflebebs avtono-

miurad gansazRvraven (mag., sajaro-samarTlebrivi norma mezoblis mimarT minimum 3 

metriani distanciis dacvis valdebulebis Taobaze ar SeiZleba moSalos kerZo-samarT-

lebrivma Tanxmobam51). Tumca am Teoriis naklovaneba cxadia, radgan kerZo samarTalSic 

moqmedebs imperatiuli normebi, xolo sajaro samarTalSi dispoziciuri normebi (mag., 

konstituciuri organos ufleba imoqmedos maTi mixedulebisamebr, ZiriTad uflebaze 

uaris Tqmis SesaZlebloba da sxva). 

6. tradiciisa da analogiis gamoyeneba

am meTodis mixedviT, sajaro da kerZo samarTlis gansxvaveba unda efuZnebodes im 

istoriul gamocdilebas, ris gamoc moxda maTi gamijvna. gamijvnis Teoriebis sisuste 

46  Wolff  H.J/Bachof O., Verwaltungsrecht I, 9. Aufl ., 1974, §22(c).

47 Erichsen D., Öff entliches und privates Recht, in: Jura, 1982, 537 (540).

48 Wolff  H.J./Bachof O./Stober R./Kluth W., Verwaltungsrecht I, 13. Aufl ., 2017, 208.

49 subieqtebis Teoriis mier SemoTavazebuli gansxvaveba SeiZleba Seicavdes cirkularulobis problemas (Möll-
ers Ch., Staat als Argument, 2. Aufl . 2011, 301; Schmidt D., Die Unterscheidung von privatem und öff entlichem Recht, 1985, 118): Tu 

vikiTxavT, rodis moqmedebs saxelmwifo „rogorc sajaro samarTlis subieqti“, maSin pasuxi aseTi iqneba: roca 

is axorcielebs suverenul uflebamosilebas. xolo Tu vikiTxavT, rodis axorcielebs saxelmwifo suverenul 

uflebamosilebas, maSin pasuxi iqneba aseTi: rodesac is moqmedebs rogorc saxelmwifo, anu rodesac misi eqsk-

luziuri saqmianoba regulirdeba sajaro samarTlis normebiT. am SemTxvevaSi cirkularuloba sworad imaSi 

vlindeba, rom Cven am SekiTxvebiT vubrundebiT sawyisi SekiTxvas: sinamdvileSi ra aris „sajaro samarTali“.

50 Burckhardt W., Die Organisa  on der Rechtsgemeinscha  , 2. Aufl ., 1944, 78.

51 sainteresoa, rom Tbilisis ZiriTad wesebSi mcire xniT dauSves gamonaklisi, roca mezoblis Tanxmoba au-

qmebda mijnis zonis dacvis valdebulebas, romelic, negatiuri Sedegebis gamowvevis gamo, maleve gauqmda.
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aCvenebs, rom SeiZleba ar arsebobdes sxva gza, garda tradiciuli midgomis ganviTare-

bisa. es midgoma acxadebs, rom Cven mxolod imis Tqma SegviZlia, rom „rogorc wesi, an 

tradiciulad, es sakiTxebi ekuTvnis sajaro samarTals“.52 magram ra xdeba im SemTxvevaSi, 

roca ar gvaqvs konkretuli tradicia. aseT SemTxvevaSi gamoiyeneba analogiis meTo-

di: veZebT analogiur SemTxvevas da amis mixedviT xdeba axali iuridiuli problemis 

amoxsna.53 gamijvnisas marTlac gadamwyvetia normis kuTvnileba iseT kodifikaciebTan an 

normatiul aqtebTan, romelic tradiciulad sajaro samarTlad (samSeneblo, garemos 

dacvis, sagadasaxado, sapolicio kanonmdebloba da a.S.) an kerZo samarTlad (mag. samo-

qalaqo kodeqsi, Sromis kodeqsi, samewarmeo kodeqsi da sxva) miiCneva. Tumca es midgoma, 

cxadia, yvela iuridiul problemas ar pasuxobs.

7. Teoriebis kombinacia

literaturaSi mimarTaven Teoriebis kombinaciis meTods.54 Tumca es ar unda gava-

keToT kategoriuli saxiT, vinaidan Tu Cven sajaro samarTals kategoriulad ganvmar-

tavT rogorc „daqvemdebarebul, sajaro interesebis momcvel da mkacrad SemzRudvel 

samarTals, romelsac iyeneben saxelmwifo organoebi“, xolo kerZo samarTals ganvmar-

tavT rogorc „Tanaswor, kerZo interesebis momcvel da dispoziciur samarTals, ro-

melsac iyeneben kerZo individebi“, maSin es definicia ar iqneba srulyofili, rameTu sa-

jaro da kerZo samarTlis mniSvnelovani nawilebi am definiciis miRma darCeba. amdenad, 

ufro swori iqneba, Tu visaubrebT „rbil definiciaze“, riTac erTi mxriv uars vityviT 

yovlismomcveli definiciis Seqmnis pretenziaze, xolo meore mxriv gamovyofT im niS-

nebs, riTac sajaro da kerZo samarTali umetesad xasiaTdebian.

V. samarTlebrivi urTierTobis Sinaarsis gamijvnis Teoriebi (sajaro 
da kerZo samarTlis mowesrigebis sferoebis gansazRvra)

1. sajaro da kerZo samarTlis gamijvnis Teoriebi Seexeba normas da 
ara samarTlebrivi urTierTobis Sinaarss!

sajaro da kerZo samarTlis gamijvna jer kidev ar niSnavs maTi moqmedebis sferoebis 

gansazRvras. umetes SemTxvevaSi ar aris cxadi, samarTlebrivi urTierToba, romelSic 

administraciuli organo monawileobs, unda daregulirdes sajaro samarTlis Tu kerZo 

samarTlis normis safuZvelze. sajaro da kerZo samarTlis gamijvnis Teoriebi Seexeba 

samarTlebriv normebs: igi arkvevs sakiTxs konkretuli samarTlebrivi norma samarTlis 

romel sferos miekuTvneba - sajaro samarTals Tu kerZo samarTals. is cdilobs erT-

maneTisagan gamijnos sajaro da kerZo samarTali. Tumca, Cven am Teoriebis meSveobiT 

Tundac rom mivaRwioT srulyofil gamijvnas, es jer kidev ar niSnavs samarTlebrivi 

urTierTobis an davis Sinaarsis kvalifikacias sajaro-samarTlebrivad an kerZo-samarT-

lebrivad.55 swored am ukanasknelis dadgenaSi gvexmareba samarTlebrivi urTierTobis 

Sinaarsis gamijvnis Teoriebi.

52 Kaja W./Antoniolli F., Allgemeines Verwaltungsrecht, 3. Aufl ., 1996, 117.

53 Kaja W./Antoniolli F., Allgemeines Verwaltungsrecht, 3. Aufl ., 1996, 118.

54 ix. Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 22.

55 Sead. Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 15. Aufl ., 2016, §3, Rn. 33.
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2. normasTan dakavSirebis Teoria

normasTan dakavSirebis meTodi samarTlebrivi urTierTobis Sinaarsis kvalifika-

cias ukavSirebs urTierTobis momwesrigebel normas.56 am meTodis Tanaxmad, Tu mmarTv-

elobiTi RonisZieba mxolod sajaro samarTlis normaSi eqceva, maSin urTierToba cal-

saxad sajaro-samarTlebrivia. xolo, piriqiT, Tu urTierToba mxolod kerZo samarTlis 

normiT wesrigdeba, maSin is calsaxad kerZo-samarTlebrivia. es midgoma ar gamodgeba im 

SemTxvevaSi, roca urTierTobas awesrigebs ramdenime norma, romelTa nawili miekuTvneba 

sajaro, xolo nawili kerZo samarTlis sferos. es midgoma im SemTxvevaSic ar gamodgeba, 

roca urTierTobas awesrigebs mxolod kerZo-samarTlebrivi norma, Tumca bazisurad is 

sajaro-samarTlebrivi xasiaTisaa da ara kerZo-samarTlebrivi xasiaTis.

3. bazisuri samarTlis Teoria

ra xdeba im SemTxvevaSi, roca sajaro mmarTveloba xorcieldeba kerZo-samarTle-

briv formaSi an kerZo-samarTlebrivi normis safuZvelze. gabatonebuli mosazrebis 

Tanaxmad, administraciul organos aqvs Tavisufleba airCios rogorc organizaciuli 

mowyobis, ise saqmianobis samarTlebrivi formebi. samarTlebrivi formis arCevis Tavi-

suflebis principi moqmedebs SeuzRudavad, Tu saxeze ar gvaqvs Semdegi ori SemTxveva: 

a) arCevis Tavisufleba pirdapir aris akrZaluli kanoniT an b) konkretul SemTxvevaSi 

kerZo-samarTlebrivi formis arCeva mizanSeuwonelia. administraciuli organos mier 

kerZo-samarTlebrivi formis arCevis SemTxvevaSi unda dadgindes, Tu ra samarTlebrivi 

reJimi imoqmedebs.

samarTlebrivi reJimis arCevis Tavisuflebis Teoriis Tanaxmad, aseT SemTxvevaSi 

mniSvnelovania administraciuli organos neba - surs Tu ara mas Zveli samarTlebrivi 

reJimis ucvlelad datoveba (tradiciis Teoria).57 Tu administraciul organos ara 

aqvs gamovlenili aseTi neba, maSin imoqmedebs varaudis wesi, rom sajaro mmarTvelobis 

nebismieri qmedeba, romelic mimarTulia sajaro samarTliT dadgenili amocanebis ganx-

orcielebisaken, aris sajaro-samarTlebrivi bunebis. Tumca, administraciul organos 

aqvs ufleba gamoamJRavnos sapirispiro neba, rom mas surs imoqmedos kerZo samarTlis 

safuZvelze.58 amdenad, aRniSnuli Teoriis Tanaxmad, administraciul organos aqvs ar-

amxolod sajaro mmarTvelobis formebis arCevis Tavisufleba, aramed „samarTlebrivi 

reJimebis“ arCevis Tavisuflebac.59 

sinamdvileSi samarTlebrivi reJimis arCevis sakiTxi dgindeba misi bunebidan da  ara 

administraciuli organos nebidan gamomdinare. aseT SemTxvevaSi gadamwyvetia is samarT-

lebrivi bazisi, rac awesrigebs urTierTobas. qarTuli sasamarTlo praqtikac60 am gzas 

miyveba. uzenaesi sasamarTlos ganmartebiT, „is garemoeba, rom mosarCelis moTxovna 

zianis anazRaurebis Taobaze emyareba samoqalaqo kodeqsis normebs, ar cvlis gansax-

ilveli davis bunebas da mas administraciuli samarTalwarmoebis wesiT gansaxilvel 

56 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 15. Aufl ., 2016, §3, III, 3, Rn. 34 f.

57 ix. Pü  ner G., Allgemeines Verwaltungsrecht, 1973, 80 f.

58 Erichsen D., Öff entliches und privates Recht, in: Jura, 1982, 537 (544).

59 kritika ix. Stelkens U., Verwaltungsprivatrecht, 2005, 991 ff .

60 saqarTvelos uzenaesi sasamarTlos gadawyvetilebani administraciul da sxva kategoriis saqmeebze (gan-

sjadoba), 2012, №4. <h  ps://old.supremecourt.ge/fi les/upload-fi le/pdf/admin-2012-04-uni.pdf >  [11.11.2023]
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davaTa kategorias miakuTvnebs“.61 sxva gadawyvetilebebSic uzenaesi sasamarTlo mianiS-

nebs ara imaze, Tu ra normebs uTiTebs mxare sasarCelo moTxovnaSi, aramed „davis arsis“ 

mniSvnelobaze, ris safuZvelzec unda gadawydes gansjadobis sakiTxi.62

4. orsafexurianobis Teoria

orsafexurianobis Teoria jer kidev gasuli saukunis 50-ian wlebSi ganaviTara hans 

peter ipsenma.63 is gamoiyeneba iseT SemTxvevebSi, roca saxeze gvaqvs urTierTobis (gad-

awyvetilebis) ori safexuri da roca erTmaneTisagan gansxvavebulia ZiriTadi urT-

ierToba da misgan gamomdinare urTierToba. am Teoriis Tanaxmad, urTierToba saja-

ro-samarTlebrivi iqneba im SemTxvevaSi, roca ZiriTadi urTierToba mowesrigebulia 

sajaro samarTlis normiT, xolo gamomdinare urTierToba (saboloo SeTanxmeba) kerZo 

samarTlis normiT. amis magaliTebi SeiZleba iyo SesyidvebTan, sajaro dawesebulebebiT 

sargeblobis moTxovnasTan da sxva msgavs sakiTxebTan dakavSirebuli urTierTobebi. 

samarTlebrivi urTierTobis bunebis orsafexuriani Semowmeba64 gulisxmobs pasux-

ebs Semdeg SekiTxvebze: pirveli safexuri - arsebobs „Tu“ ara moTxovnis ufleba? meore 

safexuri - Tu arsebobs, maSin „rogor“ unda ganxorcieldes moTxovnis ufleba? es meTo-

di ar gamoiyeneba Tu: a) meore safexuri sajaro-samarTlebrivia; b) meore safexuri saer-

Tod ar Cans; g) arc erTi safexuri ar aris sajaro-samarTlebrivi. am meTodis Tanaxmad, 

Tu pirveli safexuri aris sajaro-samarTlebrivi (anu igulisxmeba „Tu“ moTxovnasTan 

dakavSirebuli urTierToba sajaro-samarTlebrivia), maSin mniSvneloba ara aqvs imas, 

rom meore safexuris urTierToba kerZo-samarTlebrivia. anu mniSvneloba ar eqneba imas, 

rom kiTxva „rogorze“ pasuxis Sedegi iqneba kerZo-samarTlebrivi.

VI. calkeuli problemuri SemTxvevebi

sajaro da kerZo samarTlis gamijvnis problema mxolod zogadi kriteriumebis ga-

moyofiT ar amoiwureba. aucilebelia im tipuri sakiTxTa jgufis gamoyofa, romelic 

praqtikaSi yvelaze problemurad aris miCneuli.

1. saxelSekrulebo saqmianoba

praqtikaSi erT-erTi yvelaze problemuria administraciuli xelSekrulebis da ker-

Zo-samarTlebrivi xelSekrulebis gamijvnis sakiTxi. administraciuli organos mier 

saqmianobis formebis arCevis Tavisufleba ar gulisxmobs samarTlebrivi reJimebis arCev-

is Tavisuflebas. administraciuli organos mier dadebuli xelSekruleba kerZo-samarT-

lebrivia Tu sajaro-samarTlebrivi, es unda ganisazRvros obieqturi kriteriumebis 

61 ix. saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2010 wlis 8 Tebervlis ganCineba 

saqmeze  №bs-1479-1411 (g-09).

62 ix. saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2010 wlis 17 Tebervlis ganCineba 

saqmeze №bs-158-151(g-10).

63 Ipsen J., Haushaltssubven  onierung über zwei Stufen, in: FS Wacke, 1972, 139 ff .

64 sailustracio kazusi ix. yaliCava k., kazusebi administraciul samarTalSi,  2019, 75 (81).
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Sesabamisad. am TvalsazrisiT, literaturaSi ramdenime midgomaa gavrcelebuli.65

gabatonebuli Teoriis Tanaxmad, xelSekrulebis samarTlebriv bunebas gansazRvravs 

misi sagani. imisaTvis, rom xelSekruleba CaiTvalos administraciul xelSekrulebad, 

misi sagani unda iyos sajaro-samarTlebrivi xasiaTis. es ukanaskneli saxeze iqneba, Tu 

xelSekruleba moicavs iseT sakiTxebs (uflebebs da movaleobebs), romelic sajaro samar-

TliTaa mowesrigebuli. aseTi sagani im SemTxvevaSic gveqneba saxeze, roca moqalaqes 

akisria calmxrivi Sesrulebis valdebuleba, romelic meore mxriv iwvevs administraci-

uli organos moTxovnis uflebas an/da Semxvedri Sesrulebis valdebulebas, romelic 

sajaro samarTlis safuZvlebidan gamomdinareobs. 

specialuri samarTlis Teoriis Tanaxmad, xelSekruleba SeiZleba miCneuli iqnas 

sajaro-samarTlebrivad im SemTxvevaSi, roca administraciuli organo urTierTobaSi 

gamodis sajaro uflebamosilebis gansaxorcieleblad. is xelSekrulebiT emsaxureba 

sajaro-samarTlebrivi normis ganxorcielebas. amis mkafio magaliTia SemTxveva, roca 

administraciuli organo xelSekrulebis gziT axdens misi uflebamosilebis delegire-

bas kerZo subieqtebze, an administraciuli organo gamoscems indaqts an gascems ase-

Ti indaqtis gacemis dapirebas (mag., mSeneblobis nebarTvas). aseT SemTxvevaSi moqmedebs 

mkacri sakanonmdeblo daTqmebi da xelSekrulebis namdvilobisTvis mxolod mxareTa 

nebis Tanxvedra ar iqneba sakmarisi. zemoT mocemul magaliTSi administraciuli xe-

lSekrulebis namdvilobisaTvis, anu am xelSekrulebiT gansazRvruli uflebebisa da 

valdebulebebis kanonierebis SemowmebisaTvis aucilebeli iqneba mSeneblobis nebarTvis 

kanonierebis kriteriumebis srulad gamoyeneba. 

2. realaqti

literaturaSi realaqti mimarTulia rogorc faqtobrivi Sedegebis warmoSobisaken 

(gzis mSenebloba, sajaro RonisZiebebis Catareba, saxelmwifo sawarmos saqmianoba da a.S.) 

mimarTuli mmarTvelobiTi RonisZieba. saqarTvelos uzenaesi sasamarTloc miyveba am 

ganmartebas, romlis mixedviT, realaqti, anu ubralo mmarTvelobiTi RonisZieba, aris 

administraciuli organos imgvari mmarTvelobiTi RonisZieba, romlis mixedviTac, es 

qmedeba mimarTulia ara garkveuli samarTlebrivi urTierTobis mowesrigebisken, aramed 

konkretuli Sedegis dadgomisaken. e.i. mas ar gaaCnia momwesrigebeli buneba, rogorc, 

magaliTad, es Tviseba aqvs individualur administraciul-samarTlebriv aqts.66 Tumca, 

aseTi bunebis miuxedavad, realaqtma SeiZleba gamoiwvios ZiriTadi uflebebis darRveva. 

amiT Tu is gadakveTaSi mova romelime samarTlebriv normasTan, maSin es aqtebic mo-

eqcevian Sesabamisi samarTlebrivi reJimis qveS. realaqti SeiZleba iyos administraci-

uli an samoqalaqo. zogadi wesis mixedviT, realaqti yovelTvis sajaro-samarTlebrivad 

unda iyos kvalificirebuli, Tu is xorcieldeba sajaro-samarTlebrivad organizebuli 

sajaro mmarTvelobis mier, Tu ar dadgindeba, rom administraciuli organo realur 

moqmedebas kerZo-samarTlebrivi valdebulebis Sesasruleblad axorcielebda.67 saxel-

mwifos kuTvnilebaSi kerZo sawarmoebis saqmianoba, sajaro dawesebulebebidan momdinare 

imisiebi da sxv., aseve administraciul realaqtad CaiTvleba da ara kerZo-samarTlebriv 

65 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 47 ff .

66 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2018 wlis 15 martis gadawyvetileba 

saqmeze№bs-864-860(k-17).

67 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 50.
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urTierTobad.68 Sesabamisad, xelSeSlis aRkveTis (moTxovna umoqmedebaze) an/da zianis 

anazRaurebis moTxovna moxdeba sajaro-samarTlebrivi wesiT.

3. sajaro dawesebulebiT sargeblobis moTxovna

rogor wydeba sakiTxi, roca sajaro dawesebulebebisTvis saxelmwifo iyenebs ker-

Zo-samarTlebriv formebs. aseT SemTxvevaSi gamoiyeneba kerZo samarTali Tu saja-

ro samarTali. dawesebulebis mflobels ufleba aqvs urTierToba moawesrigos saja-

ro-samarTlebrivad (skolaSi moswavlis miReba, universitetSi Caricxva), or safexurad 

(mag., universitetSi Caricxva da Semdeg masTan kerZo-samarTlebrivi xelSekrulebis 

gaformeba),69 an mxolod kerZo-samarTlebrivad (municipaluri sacurao auziT iseTi 

sargebloba, rodesac gaTvaliswinebuli ar aris vinmesTvis raime SeRavaTis gaweva). Tu 

arc erTi es SemTxveva ar aris gansazRvruli, maSin, gabatonebuli mosazrebis Tanaxmad, 

urTierToba miCneuli unda iqnas sajaro-samarTlebrivad.70

4. dawesebulebaSi piris daSvebis akrZalva

sajaro dawesebulebebi TviTon gansazRvraven dawesebulebebSi piris daSvebis regu-

laciebs. amis mizania Senobis gamarTuli funqcionirebis uzrunvelyofa. saSvis gareSe 

sajaro dawesebulebis SenobaSi piris daSvebis akrZalva (mesakuTris mier sxva piris sa-

kuTrebaSi daSvebis akrZalva, romelsac safuZveli samoqalaqo samarTalSi aqvs) saja-

ro-samarTlebrivi xasiaTisaa, rameTu akrZalva sajaro samarTlisa da ZiriTadi ufle-

bebis WrilSi SeiZleba iyos gaumarTlebeli. rodesac daSvebis akrZalvas es elementi 

aklia, maSin saxeze gveqneba kerZo-samarTlebrivi urTierToba (mag., municipalur muze-

umSi bileTis gareSe vizitoris daSvebis akrZalva).

VII. samarTlebrivi wesrigis erTianoba da sajaro da kerZo samarTlis 
urTierTqmedeba

1. ras gulisxmobs samarTlebrivi wesrigis erTianobis idea?

kerZo da sajaro samarTali aris saerTo samarTlebrivi wesrigis nawilebi da isini 

xSirad ikveTebian calkeul SemTxvevebSi. Tumca, es imas ar niSnavs, rom sajaro da kerZo 

samarTlis urTierTgavlena iwvevs maT urTierTdapirispirebas. samarTals aseTi qaosis-

gan icavs „samarTlebrivi wesrigis erTianobis“ koncefcia. girkes xatovani gamoTqmiT, 

orive samarTlebrivi danayofi „erTi dedis Svilebi“ arian.71 sajaro da kerZo samarTali 

erTian wesrigSi unda warmovidginoT martivi formuliT: „aucilebelia Camoyalibdes 

imisi Segneba, rom sajaro da kerZo samarTlis ganviTareba erTi meoris xelSewyoba-

68 Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 51.

69 anu jer sajaro-samarTlebrivi, xolo Semdeg - kerZo-samarTlebrivi.

70 ix. Ehlers D./Pünder H., in: Ehlers/Pünder, Algemeines Verwaltungsrecht, 16. Aufl ., 2022, §3, Rn. 55.

71 Gierke O. v., Die soziale Aufgabe des Privatrechts, 1889, 34.
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Si vlindeba da ara dapirispirebaSi.“72 erTian samarTlebriv wesrigSi kerZo da sajaro 

samarTlis urTierTSevsebas Tu urTierTgavlenas aqvs Sesabamisi materialuri da pro-

cesualur-samarTlebrivi wesi, razec qvemoT iqneba saubari.

2. sajaro samarTlis gavlena kerZo samarTalze

Tanamedrove sistemebSi sajaro samarTlis gavlena imdenad igrZnoba kerZo samar-

Talze, rom sajaro samarTlis mier kerZo samarTlis uzurpaciasTan dakavSirebiT ci-

vilistebSi arsebobs pretenziebi.73 erTi mxriv, uSualod moqalaqeebisTvis adminis-

traciul samarTals aqvs kerZo-samarTlebrivi uflebis SemzRudavi efeqti. erTi mxriv, 

kerZo-samarTlebrivi xelSekrulebis namdvilobis winapiroba SeiZleba iyos adminis-

traciuli organos nebarTva/Tanxmoba.74 meore mxriv, administraciuli organo SeiZleba 

flobdes kerZo-samarTlebrivi uflebis „mitacebis“ kompetencias.75 garda amisa, rig 

SemTxvevebSi moqmedebs e.w. prekluziebi, roca kerZo-samarTlebrivi uflebis ganxor-

cielebisaTvis aucilebeli winapirobaa administraciuli indaqtis gamocema (mSeneb-

lobis nebarTva, licenzia romelime mizniT Seqmnili samewarmeo subieqtisTvis da a.S.). 

prekluzias adgili aqvs im SemTxvevaSic, roca deliqturi samarTlis farglebSi zianis 

odenobis gansazRvra xdeba administraciuli kanonmdeblobiT winaswar dadgenili for-

mulebiT.76

3. kerZo samarTlis gavlena sajaro samarTalze

kerZo samarTalsac aqvs gavlena sajaro samarTalze. pirvel rigSi, aris SemTxveve-

bi, roca kanonmdeblobaSi pirdapir aris miTiTeba kerZo samarTalze, romelTa gareSe 

sajaro-samarTlebrivi normebi blanketur xasiaTs atareben (mag., administraciuli xe-

lSekrulebis dadebasTan,77 mis baTilad cnobasTan78 an administraciuli organos pa-

suxismgeblobasTan79 dakavSirebiT normebi). am SemTxvevaSi szak-i Tavisi miznebisTvis 

iyenebs im normebs, romelic ukeTesad aris gansazRvruli samoqalaqo kodeqsSi. 

meore mxriv, aris iseTi SemTxvevebic, roca sakuTrebis kerZo-samarTlebrivi ufle-

72 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, 2007, 39.

73 ix. mag., Medicus D., Umweltschutz als Aufgabe des Zivilrechts, NuR, 1990, 150 ff .

74 ix. mag., „sajaro reestris Sesaxeb“ saqarTvelos kanonis 154 muxli, romlis Tanaxmad, miwis nakveTis dayofis 

registraciisTvis saWiroa Sesabamisi municipalitetis meriis Tanxmoba. 

75 mag., saqarTvelos samSeneblo kodeqsis Tanaxmad, qalaqTmSeneblobiTi RonisZiebis gatarebisas rekon-

struqciis samuSaoebze municipalitets mesakuTreTa Tanxmoba ar sWirdeba (sdassk-is 56.2 muxli). munici-

palitets aseve aqvs ufleba mesakuTreTa Tanxmobis gareSe gadawyvitos izolirebuli namati farTis damfi-

nanseblisTvis gadacemis sakiTxi (sdassk-is 56(5) muxli).

76 igulisxmeba „garemosTvis miyenebuli zianis gansazRvris (gamoangariSebis) meTodikis“ damtkicebis Taobaze“ 

saqarTvelos mTavrobis 2014 wlis  №54 dadgenileba.

77 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999,  65-e muxlis me-2 nawili.

78 iqve, 70-e muxlis 1-li nawili.

79 iqve, 207-e muxli.
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ba80 sakuTrebis ZiriTad uflebasTan81 bmaSi zRudavs sajaro-samarTlebrivi ufleba-

mosilebis ganxorcielebas (mag., makontrolebel organoebs, kerZo sakuTrebis uflebis 

gamo, ezRudebaT sakuTrebaSi Sesvla). kerZo-samarTlebrivi ufleba gansazRvravs sa-

kuTrebis eqspropriaciis gansakuTrebul statuss, miwis nakveTebis monacvleobis82 

konsesualur xasiaTs da a.S.

4. kerZo samarTlis gantvirTvisa da Sevsebis funqciebi

praqtikaSi xSiria iseTi SemTxvevebi, roca wamoiWreba kiTxva, Tu ramdenad SeiZle-

ba sajaro-samarTlebrivi xasiaTis gegmebma, nebarTvebma an standartebma/reglamenteb-

ma zegavlena iqonios samezoblo xasiaTis davebze. anu ramdenad aris perspeqtiuli 

samoqalaqo-samarTlebrivi dava mezoblis winaaRmdeg, Tu konkretuli saqmianoba Tav-

sebadia sajaro-samarTlebriv mowesrigebasTan da sadavo moqmedeba xorcieldeba, mag., 

garemosdacviTi gadawyvetilebis (nebarTvis) safuZvelze. mocemul SemTxvevaSi gasarkve-

via, ramdenad aqvs kerZo samarTals gantvirTvis funqcia. aRsaniSnavia, rom samezoblo 

imisiebTan dakavSirebiT germaniis umaRlesi federaluri sasamarTlos mosazrebiT, sa-

jaro-samarTlebriv nebarTvasTan Sesabamisi saqmianoba ar gamoricxavs imas, rom „dama-

binZurebel“ mewarmes/mezobels daekisros zianis anazRaurebis valdebuleba samoqalaqo 

wesiT.83 Tumca aseT dros davis perspeqtiva damokidebuli iqneba moTxovnis saganze: 

iuridiuli wesrigis erTianobis koncefciidan gamomdinare, kerZo-samarTlebrivi wesiT 

ar SeiZleba moTxovnili iqnas iseTi ram, romlis dakmayofileba daupirispirdeboda sa-

jaro-samarTlebrivad daSvebul uflebas.84

rig SemTxvevebSi kerZo samarTals sajaro samarTlis Sevsebis funqcia akisria. Tu 

administraciul organos aqvs valdebuleba gadawyvetilebis miRebisas ixelmZRvanelos 

kerZo samarTlis normebiT (kerZo samarTlis Semavsebi funqcia), maSin kerZo samarT-

lis normis dacva xdeba administraciuli organos sajaro-samarTlebrivi uflebamo-

silebis/valdebulebis nawili da samarTlebrivi urTierToba an misgan warmoSobili dava 

sajaro-samarTlebrivi bunebis iqneboda (mag., administraciulma organom gasca Robis 

mSeneblobis nebarTva, riTac mezobels uuqmdeba mis nakveTTan misasvleli erTaderTi 

gza).85 aseT SemTxvevaSi mezobels eqneba administraciuli davis SesaZlebloba (nebarT-

vis gauqmebis moTxovniT). 

5. saxelSekrulebo boWvis gavlena sajaro samarTalze

sakiTxavia ramdenad aqvs kerZo saxelSekrulebo boWvas zegavlena sajaro-samarTle-

brivi uflebamosilebis ganxorcielebaze (mag., piri iRebs valdebulebas, momavalSi ar 

gaasaCivrebs sanebarTvo aqts, Tu meore mxare daicavs garkveul pirobebs, an piri iRebs 

80 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, 170-e muxli.

81 saqarTvelos konstitucia, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995,me-19 muxli.

82 ix. saqarTvelos sivrcis dagegmarebis, arqiteqturuli da samSeneblo saqmianobis kodeqsi (sdassk), vebgver-

di, 13/08/2018,  51(2) muxli.

83 BGHZ 92, 143, 148.

84 yaliCava k., ix. turava p./yaliCava k., samSeneblo samarTali, 2020, 21-dan.

85 yaliCava k., ix. turava p./yaliCava k., samSeneblo samarTali, 2020, 22.
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valdebulebas ar miiRos mSeneblobis nebarTva da ar aaSenos kanoniT daSvebuli simaRlis 

Senoba). aRiarebuli mosazrebis Tanaxmad, xelSekrulebiT dadgenili aseTi „TviTboWva“ 

ver Secvlis sajaro-samarTlebrivi wesrigis Sinaarss. zemoT dasaxelebul magaliTebSi, 

erT SemTxvevaSi, zemdgomi organo miiRebs saCivars warmoebaSi, xolo, meore SemTxvevaSi, 

nebarTvis gamcemi administraciuli organo gascems nebarTvas, Tu, cxadia, orive SemTx-

vevaSi sxva damabrkolebeli garemoeba ar iarsebebda.

xelSekrulebiT gansazRvrul pirobebs, romelic ver cvlis sajaro-samarTlebriv 

wesrigs, SeiZleba mxolod kerZo interesebis dacvis funqcia hqondes. avtonomiuri 

TviTregulirebis farglebSi mxarem SeiZleba Tavi Seikavos qmedebis ganxorcielebisgan 

im motiviT, rom mas ar mouwios pirgasamtexlos gadaxda.86 amdenad, saxelSekrulebo 

pirobebs nebarTvis gamcemi administraciuli organos mier gadawyvetilebis miRebisas 

marTalia raime samarTlebrivi mniSvneloba ar eqneba, Tumca pirobis darRvevis SemTx-

vevaSi SesaZlebeli iqneba dava samoqalaqo wesiT pirgasamtexlos gadaxdisa da zianis 

anazRaurebis Taobaze. aRsaniSnavia, rom germaniis umaRlesi federaluri sasamarTlo 

aseT xelSekrulebebs kerZo-samarTlebrivi davis miznebisTvis namdvilad miiCnevs.87

6. kerZo da sajaro-samarTlebrivi davebis urTierTgavlena

praqtikaSi aris SemTxvevebi, roca konkretul davasTan dakavSirebiT sasamarTlo mim-

dinareobs rogorc samoqalaqo, ise administraciul saqmeTa kolegiaSi. aseT SemTxvevaSi 

administraciuli sasamarTlo elodeba samoqalaqo saqmeTa kolegiis gadawyvetilebas. 

mag., aseTia dava binaTmesakuTreTa amxanagobis gadawyvetilebis safuZvelze uZrav niv-

Tze sakuTrebis uflebis registraciis Taobaze. aseT SemTxvevaSi dava iwyeba rogorc 

registraciis aqtis baTilobaze (administraciul dava), ise amxanagobis gadawyvetilebis 

baTilobaze (samoqalaqo dava). 

VIII. daskvna

kritikis miuxedavad, sajaro da kerZo samarTlis gamijvna kontinenturi evropis 

samarTalSi gardauval aucileblobad rCeba. samarTlebriv wesrigSi mas imdenad didi 

funqcionaluri mniSvneloba aqvs, rom gamijvnis tendenciebs saerTo samarTlis sistemis 

qveynebSic aqvs adgili. kontinenturi evropis samarTlis sistemaSi samarTlebrivi wes-

rigis erTianobis idea mdgomareobs imaSi, rom sajaro-samarTlebrivi normiT mowes-

rigebul urTierToba ar daupirispirdes kerZo-samarTlebrivi normiT mowesrigebul 

urTierTobas, an piriqiT. samarTlis normis an samarTlebrivi urTierTobis Sinaarsis 

gamijvnis garda, sasamarTlo praqtika da kanonSemoqmedebiTi saqmianoba unda efuZne-

bodes sajaro da kerZo samarTlis mSvidobiani Tanaarsebobis Tanmimdevrul koncefcias.

86 yaliCava k., ix. turava/yaliCava, samSeneblo samarTali, 2020, 20.

87 BGHZ 79, 131, 135 ff .
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PUBLIC LAW NATURE OF PROPERTY RIGHTS

ABSTRACT

The correla  on between private and public law and their separa  on has always been and is one of the 
topical issues in the science of law. The assessment of modern trends in the rela  onship between private 
and public law is especially noteworthy in the context of property rights. We know that commercial law is 
the cornerstone of private legal rela  ons and it regulates the of legal rela  ons over the objects, including the 
change of ownership status (for example: transfer of ownership, mortgage, etc.).

Within the scope of this ar  cle, the specifi cs of the legal ac  ons over the property and regula  ons of 
this fi eld of law will be assessed, taking into considera  on the cons  tu  onal protec  on of property rights 
and examine the rela  on between the objects of law and  tle owners when such interrela  on is aff ected by 
the public law. A number of studies and works have been devoted to the regula  on of property rights under 
private law, but there are few discussions on the public-law nature of property rights and the fate of these 
rights in condi  ons where the state appears among them as the righ  ul owner of  tle.

Taking the aforesaid into account, this ar  cle reviews the modern challenges of the rela  onship betwe-
en public and private law in the context of property rights and special a  en  on is devoted to the public law 
nature of the property rights.
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marika dumbaZe*

sanivTo uflebebis sajarosamarTlebrivi buneba

Sesavali

kerZo da sajaro samarTlis urTierTmimarTeba da da maTi gamijvna erTmaneTisgan 

mudam warmoadgenda da warmoadgens erT-erT aqtualur sakiTxs samarTlis mecnierebaSi. 

samarTlis mimarTulebebi daqsaqsulia, Tumca yvelaze mniSvnelovania, SegveZlos ker-

Zo da sajaro samarTlis moqmedebis arealis gaazreba da maTi gamijvna erTmaneTisagan. 

yvelaferi ki iqidan unda daviwyoT, rom kerZo da sajaro samarTlis erTmaneTisagan 

gamijvna erTgvar problemasac ki warmoadgens da amisaTvis ramdenime Teoriac ki arse-

bobs. interesebis, subordinaciis, subieqtebisa da specialuri samarTlis Teoriebis ga-

moyenebiT1 iuridiul literaturasa da praqtikaSi xSirad cdiloben sajaro samarTlis 

kerZo samarTlisgan gamocalkevebas da piriqiT. swored am da sxva Teoriebis mixedviT 

SeiZleba gavarkvioT da davadginoT, Tu romeli samarTlis regulirdeba konkretuli 

urTierToba da ra Sedegebs ukavSirdeba amgvari kvalifikacia. gamijvnis sirTule Ses-

aZloa Teoriebis gamoyenebiT gavamartivoT, Tumca, zRvari mainc pirobiTia da yovel 

konkretul SemTxvevaSia Sesafasebeli - esa Tu is urTierToba eqceva sajaro samarTlis 

moqmedebis sferoSi Tu kerZo urTierTobasTan gvaqvs saqme.

aRsaniSnavia isic, rom Tanamedrove epoqaSi samarTlis ganviTarebisa da am sferoSi 

evropuli tendenciebis gamokveTis fonze, ufro da ufro mcirdeba mkafio xazi kerZo 

da sajaro samarTals Soris. am sferoebis urTierTmimarTebis Tanamedrove gamowveve-

bi dRes erT-erT aqtualur Temas warmoadgens, maT Soris sakiTxis aqtualuroba gan-

pirobebulia kerZo da sajaro TanamSromlobis kanonmdeblobis daxvewisa da evropuli 

direqtivebis implementaciis pirobebSi. 

kerZo da sajaro samarTlis urTierTmimarTebis Tanamedrove tendenciebis Sefaseba 

gansakuTrebiT sayuradReboa sanivTo uflebebis konteqstSi. Cven viciT, rom sanivTo 

samarTali kerZosamarTlebrivi urTierTobis qvakuTxedia, igi qonebaze individis Za-

lauflebis, batonobis formis gamoxatulebaa2 da misi amocanaa nivTebis mimarT indi-

vidTa uflebebis gansazRvra.3  sanivTo uflebebs absoluturi xasiaTi gaaCniaT da es 

absoluturi xasiaTi gulisxmobs absolutur dacvas yvela pirisagan – yvela sxva pirs 

aqvs negatiuri valdebuleba, ar SeiWras uflebamosili piris iuridiul sferoSi.4

sanivTo samarTali awesrigebs nivTebze samarTlebriv urTierTobebs, maT Soris 

nivTebze samarTlebrivi statusis cvlilebebs (magaliTad: sakuTrebis gadacema, ipo-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis mowveuli leqto-

ri, doqtoranti.

1 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni I, Tbilisi, 2017, 29.

2 Sead. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 217; aseve: Gierke, Deutsche-
sPrivatreht, BandII, 1905, 1.

3 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 152.

4 vaCeiSvili al., samarTlis zogadi Teoria, Tbilisi, 1926, meore gamocema, Tbilisi, 2010, 185.
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TekiT datvirTva da sxva).5 swored nivTebTan urTierTobis specifika da am sferos reg-

ulireba sanivTo uflebebis konstituciuri dacvis pirobebSi unda SevafasoT da vims-

jeloT, Tu rogoria pirebis nivTebTan urTierToba maSin, rodesac aseT urTierTobaSi 

sajaro samarTlis elementebi Semodis. kerZo samarTlis pirobebSi sanivTo uflebebis 

mowesrigebas araerTi kvleva da naSromi mieZRvna, Tumca mwiria msjelobebi sanivTo 

uflebebis sajarosamarTlebriv bunebasa da am uflebebis bedze iseT pirobebSi, rode-

sac maT Soris saxelmwifo gvevlineba qonebis mesakuTris rangSi. 

aRniSnulis gaTvaliswinebiT, winamdebare naSromSi vecdebi warmovaCino sajaro da 

kerZo samarTlis urTierTmimarTebis Tanamedrove gamowvevebi sanivTo uflebebis kon-

teqstSi da yuradReba gavamaxvilo sanivTo uflebebis sajarosamarTlebriv bunebaze.

1. sanivTo samarTlis safuZvlebi da sanivTo uflebaTa ZiriTadi 
maxasiaTeblebi

1.1. sanivTo samarTlis arsi da sanivTo uflebaTa saxeebi

vidre uSualod sanivTo uflebebis sajarosamarTlebriv bunebaze vimsjelebdeT, 

aucilebelia zogadad mimovixiloT sanivTo uflebebis arsi, buneba, saxeebi, specifikebi 

da a.S. swored mas Semdeg SevZlebT am uflebebis sajaro sferoSi gamovlinebis sworad 

Sefasebasa da Sejamebas, rodesac davadgenT Tu ra saxis uflebebTan gvaqvs saqme da ro-

goria maTi kerZosamarTlebrivi gamoxatuleba.

aRsaniSnavia, rom Tormeti tabulis kanonebisTvisac ki iyo cnobili nivTebiT sarge-

blobis cneba. Sesabamisad, mflobelobis samarTlebrivi institutis Camoyalibebas sa-

fuZveli romis samarTalSi Caeyara.6 sanivTo (qonebrivi) samarTali  adamianTa iseTi 

urTierTobebis maregulirebeli qcevis wesebia, romlebic adamiansa da nivTebs Soris 

arsebul kavSirs exeba. rogorc samarTlis yvela sxva ganStoeba, sanivTo (qonebrivi) 

samarTali, gansakuTrebuli, specialuri wesebis Semcveli iseTi samarTalia, romlis 

daniSnulebac, „simdidridan“ gamomdinare, subieqtebs Soris warmoSobili konfliqtebis 

mogvareba an maTi prevenciaa.7 Sesabamisad, sanivTo samarTali aris samarTlis normaTa 

erToblioba, romelic gansazRvravs sasaqonlo sikeTeebze (nivTebze) adamianTa da iu-

ridiul pirTa batonobis pirobebs.8 aseT uflebebs uwodeben sanivTo uflebebs, rom-

lebic gulisxmobs individisaTvis samarTlis normebis safuZvelze Tavisi interesebis 

gansaxorcieleblad miniWebul Zalauflebas.9

saqarTvelos samarTlebriv sivrceSi arsebobs mxolod kanonmdeblobiT gansazRvru-

li sanivTo uflebebi da esenia: sakuTrebis ufleba, flobis/sargeblobis ufleba, Sez-

Ruduli sanivTo uflebebi: aRnagoba, uzufruqti, servituti da moTxovnis uzrunvely-

ofis iseTi sanivTo saSualebebi, rogorebicaa ipoTeka da giravnoba. xazgasasmelia, rom 

am uflebaTa Sinaarsi mkacrad aris kanoniT gansazRvruli da maTi Secvla dauSvebelia. 

aqve aRsaniSnavia, rom qarTul samarTalSi da germanul samarTalSi arsebuli sanivTo 

5 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 24.

6 WeWelaSvili, z., sanivTo samarTali. Tbilisi, 2009, 49.

7 zarandia T., sanivTo samarTlis safuZvlebi, Tbilisi, 2016, 11.

8 Wanturia, l., sanivTo samarTlis ZiriTadi principebi saqarTvelos momaval samoqalaqo kodeqsSi, krebuli: 

`samarTlis reforma saqarTveloSi”, 1994, 24.

9 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 24.
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uflebaTa CamonaTvali ar emTxveva erTmaneTs. germanul samarTalSi gaTvaliswinebulia 

iseTi sanivTo uflebebic, rogorebicaa, magaliTad, miwis vali da sarento vali. miwis 

vali aris realizaciis sanivTo ufleba.10

sanivTo samarTlis normebis umravlesoba imperatiuli xasiaTisaa.11 am uflebebis 

ganxorcieleba iwyeba maTi warmoSobis momentidan, xolo warmoiSoba registraciiT da 

swored saregistracio sistemis meSveobiT xorcieldeba am uflebaTa damagreba.12 reg-

istracia xorcieldeba sajaro reestris erovnul saagentoSi. sajaro reestris mizani 

sajaroobis uzrunvelyofaa da magram, amave dros, sajaro reestris monacemebs garkveu-

li mtkicebiTi funqciac gaaCnia.13

qarTuli samoqalaqo kodeqsi sanivTo samarTlis zust cnebas da definicias ar iZle-

va, Tumca kodeqsi iTvaliswinebs qonebis cnebas da calkeul sanivTo uflebaTa gansaz-

Rvrebebs. doqtrinis mixedviT sanivTo samarTali warmoadgens im normaTa erTobliobas 

romlebic awesrigebs pirTa (samarTlis subieqtTa) urTierTobebs nivTebTan (samarTlis 

obieqtebTan). sxvagvarad rom vTqvaT, sanivTo samarTali aris samarTlis im normaTa 

erToblioba, romlebic gansazRvraven sasaqonlo sikeTeebze (nivTebze) adamianTa da iu-

ridiul pirTa batonobis pirobebs.

1.2. sanivTo samarTlis sistema da damaxasiaTebeli principebi

sanivTo samarTlis sistema SesaZlebelia ganvixiloT viwro da farTo gagebiT. vi-

wro gagebiT sanivTo samarTlis sistema emTxveva samoqalaqo kodeqsSi Semaval sanivTo 

samarTlis sistemas, xolo farTo gagebiT, sanivTo samarTlis sistema moicavs ara mx-

olod samoqalaqo kodeqsSi sanivTo samarTlis wignSi Semaval institutebs, aramed sxva 

normatiul aqtebSi Semaval specialur wesebs, romlebic ukavSirdeba sanivTo uflebis 

warmoSobas, Secvlasa da Sewyvetas, qonebasTan dakavSirebul SezRudvebsa da akrZalvebs. 

aqedan gamomdinare, sanivTo samarTali moicavs eqspropriaciis instituts, privatizaci-

is institutsa da sabinao samarTals.14

rac Seexeba viwro gagebas, sanivTo samarTlis samoqalaqo kodeqsSi warmodgenili 

sistema SesaZloa pirobiTad daiyos sam ZiriTad nawilad, esenia: sakuTreba, mflobeloba 

da SezRuduli sanivTo uflebebi.

rac Seexeba sanivTo samarTlis principebs, maT gansakuTrebuli mniSvneloba gaaCniaT 

sanivT uflebebis regulirebis procesSi. aRniSnulTan dakavSirebiT unda gavixsenoT 

samarTlis analogiis sakiTxic, radgan Tu samarTalwarmoebis ganxorcielebis proces-

Sic ver moxda urTierTobis momwesrigebeli konkretuli normis moZieba, sanivTo urT-

ierTobis dasaregulireblad SesaZloa samarTlis analogiis pirobebSi qvemoT dasaxele-

buli principebi iyos gadamwyveti. 

„Numerus clausus“-is principi - kerZo samarTlis sistemaSi sanivTo samarTali erT-er-

10 Kropholler, Bürgerliches Gesetzbuch, 8. neu bearbeitete Aufl ., München., 2005, §1191, Rdnr. 1

11 CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011, 4-6.

12 lafaCi e., uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tbilisi, 2016, 74.

13 falavandiSvili k., uZrav nivTze sakuTrebis warmoSobis transformacia qarTul samarTalSi, samarTlis 

Jurnali, #2, 2012, 214.

14 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 24-25.
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Ti imperatiuli nawilia.15 masSi iSviaTad gvxvdeba dispoziciuri Sinaarsis normebi.16 

sanivTo uflebebis mimarT moqmedebs „Numerus clausus“-is principi, rac gulisxmobs am 

uflebaTa amomwuravi sakanonmdeblo  fiqsaciis arsebobis aucileblobas.17 aRniSnuli 

principi, gulisxmobs sanivTo uflebaTa amomwuravi CamonaTvalis arsebobas18 da igi da-

maxasiaTebelia rogorc saqarTvelos, ise germanuli samarTlisaTvis.19 

absoluturobis principi - absoluturi ufleba garSemortymulia myari wriT, ro-

melic daculia yvela mxridan, Tuki vinme ecdeba am wris garRvevas, mas icavs kanoni ab-

soluturad yvelasagan.20 imis miCneva, rom mxolod sanivTo uflebebia absoluturi, ar 

iqneba marTebuli.21 absoluturobis principis Tanaxmad sanivTo ufleba gansazRvruli 

pirebis mimarT ki ar moqmedebs, aramed absoluturad yvelas mimarT.22

specialuroba (gansazRvrulobis) principi - sanivTo garigebis Sinaarsi gansazRvru-

li unda iyos naTlad, ise rom mesame pirs SeeZlos Tavisuflad gaarkvios Tu romel 

sanivTo uflebas Seexeba, ra SinaarsiTaa igi datvirTuli da Tu ra saxis cvlileba xor-

cieldeba.23 Sesabamisad, sanivTo garigebebi ideba ukve arsebul konkretul nivTebze an 

sul mcire gansazRvrebad nivTebze.24 imisda mixedviT, Tu ra kategoriis qonebaa sanivTo 

uflebis obieqti, gansazRvris saSulebebic gansxvavebulia.25

gansxvavebuli mosazrebis Tanaxmad specialuroba da gansazRvrulobis principi 

cal-calke ganixileba.26 gansazRvrulebis principi gansazRvravs mflobels, sagans, Si-

naarss da unda iyos naTlad gasagebi, xolo specialurobis mixedviT sanivTo uflebebi 

arseboben mxolod gansazRvrul nivTebze.27

sanivTo uflebaTa midevnebis principi - sanivTo ufleba mihyveba nivTs, roca igi 

sxva piris xelSi gadadis.28 sanivTo uflebebs, qonebasTan mWidro samarTlebrivi kav-

Siris wyalobiT, axasiaTebT midevnebis Tviseba.29

sajaroobis principi - sanivTo uflebebi absoluturobidan gamomidinare, da samarT-

lebrivi wesrigis uzrunvelyofis mizniT, es uflebebi mesame pirebisTvis da aramarto 

15 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 29.

16 Vieweg/Werner, Sachenrecht, 2. Aufl ., Köln-Berlin-Bonn-Mün., 2005, 1-12.

17 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 154.

18 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 167.

19 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 5; aseve: Wanturia l., uZravi nivTebis sakuTreba, Tbili-

si, 2001, 167; aseve: Vieweg /Werner, Sachenrecht, 2. Aufl ., Köln-Berlin-Bonn-Mün., 2005, 4. 

20 Heck, Grundriß des Sachenrechts, 3. Neudruck der Ausgabe Tübingen 1930, Aalen, 1994, §1, 13 (2).

21 Brehm, Sachenrecht, 2. Aufl ., 2006, 1.16., Rdnr. 14 (8).

22 Vieweg/Werner, Sachenrecht, 2. Aufl ., Köln-Berlin-Bonn-Mün., 2005, 4.

23 Wolf, Sachenrecht, 21. Aufl ., 2005, Rdn Rn. 26ff ; save: Vieweg/Werner, Sachenrecht, 2. Aufl ., Köln-Berlin-Bonn-Mün., 2005, S. 5.

24 J.v. Staudinger Kommentar zum Bürgerlichen Gesetzbuch, 13. bearbeitung, Eckpfl ichtes des Zivilrechts, 2005, S. 877, aseve: ix. Wie-
ling, Sachenrecht, 1990, §212c.

25 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 31.

26 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 167.

27 lafaCi e., uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tbilisi, 2016, 73.

28 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 7.

29 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 33.
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maTTvis unda iyos cnobili.30 sanivTo samarTalSi sajaroobis princips qonebaze regis-

trirebuli informaciis xelmisawvdomobis principsac uwodeben.31

kauzalurobis principi - kauzaluri sistemis mixedviT, xelSekrulebas TavisTavad 

gadaaqvs sakuTrebis ufleba yovelgvari sxva samarTlebrivi aqtisa Tu formalobis ga-

reSe.32

gamijvnisa da abstraqciis principebi - aRsaniSnavia, rom qarTul kanonmdeblobaSi 

abstraqciis principi ugulebelyofilia,33 gansxvavebiT germanuli samarTlisgan da ab-

straqciis principi swored germanuli samarTlisTvisaa damaxasiaTebeli, rac mas aZlevs 

damaxasiaTebel stils.34 abstraqtuli sistemis mixedviT, sakuTrebis uflebis gadacema 

xorcieldeba garigebis meSveobiT, romelic srulad emijneba valdebulebiT-samarTle-

briv garigebas.35

sanivTo moTxovnaTa prioritetulobis principi - sanivTo samarTali aseve icnobs 

sanivTo moTxovnaTa prioritetulobis princips, romelic gulisxmobs valdebulebiT 

uflebebTan mimarTebiT sanivTo uflebebis registraciis prioritetulobas. 

1.3. qonebis cneba da nivTebis klasifikacia

qoneba warmoadgens materialuri an aramaterialuri qonebrivi sikeTeebis erToblio-

bas. Tavis mxriv qoneba, rogorc erTiani kategoria, ar warmoadgens damoukidebel obi-

eqts.36 qonebis cnebas safuZvlad udevs misi materialuri sargeblianoba, maSasadame, mas 

aqvs gansazRvruli sabazro fasi da, aqedan gamomdinare, igi ganxilul unda iqnes zian-

is anazRaurebis perspeqtividan.37 qonebis cneba unda ganisazRvros yovel konkretul 

SemTxvevaSi samarTlis normis teleologiuri interpretaciis gziT.38 qonebis gansxvave-

buli samarTlebrivi buneba moiTxovs maT gansxvavebul regulirebas.39

ssk-is 147-e muxlis Tanaxmad, qoneba aris yvela nivTi da aramaterialuri qonebrivi 

sikeTe. Tavis mxriv, kodeqsi Seicavs nivTisa da aramaterialuri qonebrivi sikeTis defi-

niciebs. iuridiul literaturaSi nivTisa da aramaterialuri qonebrivi sikeTis erT-

maneTisgan gamijvna calsaxad ar aris gansazRvruli. gamijvnis kriteriumi, upirveles 

yovlisa, fizikuri substanciis arseboba/ararsebobaa.40

nivTebi naturiT gamijnuli sagnebia.41 nivTebis floba, sargebloba, gankargva Segvi-

30 boelingi/Wanturia, samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis meTodika, Tbilisi, 2006, 103.

31 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 33.

32 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 310-313.

33 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 10.

34 Zweigert/kötz, Einführung in die Rechtsvergleichung auf dem Gebiete des Privatrechts, 3. neubearbeitete Aufl ., J.C.B. Mohr (Paul 
Siebek) Tübingen, 1996, §3, 172.

35 Van Vliet L. P. W., Iusta Causa Tradi  on, History in European Private Law, European Review of Private Law, 3-2003, 342-378.

36 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 158-166.

37 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 2.

38 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 158-160.

39 Маттеи У., Суханов Е. А., Основные положения права собственности, Москва, 1999, 108.

40 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 2.

41 axvlediani z., zoiZe b., xecuriani j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni meore. 
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Zlia Tavisuflad.42 samoqalaqo kodeqsisa da doqtrinaSi damkvidrebuli wesis Tanaxmad, 

nivTi aris brunvaunariani, pirovnulobas moklebuli, pirTa batonobas daqvemdebarebu-

li sxeulebrivi sagnebi.43 

nivTebis klasifikaciis ZiriTadi kriteriumi maTi gadaadgilebaunarianoba, moZrao-

bas daqvemdebarebulobaa da amgvarad klasikuri klasifikaciiT nivTebi iyofa moZrav da 

uZrav nivTebad.44 jer kidev romis samarTali (Gaius, Inst II 12–14) ganasxvavebda sxeu-

lebriv (res corporales) da usxeulo nivTebs (res incorporales).45 uZrav da moZrav 

nivTebs Soris gansxvavebas praqtikuli mniSvneloba aqvs sanivTo samarTalSi, radgan 

sakuTrebis warmoSoba moZrav da uZrav nivTebze gansxvavebulad xorcieldeba.46 iuridi-

uli fiqciis meSveobiT SesaZlebelia, rom, fizikuri TvalsazrisiT, moZravi nivTi CaiT-

valos uZrav nivTad da masze gavrceldes uZravi nivTebis maregulirebeli samarTle-

brivi reJimi.47

nivTebis dayofa moZrav da uZrav nivTebad ar aris nivTebis erTaderTi klasifika-

cia. aRiarebuli Sexedulebis Tanaxmad, moZravi nivTebi iyofa: Secvlad da Seucvlad, 

gvarovnul da individualuri niSniT gansazRvrul, moxmarebad da mouxmarebad nivTebad. 

sxva qveynebis samoqalaqo kodeqsebisgan gansxvavebiT, saqarTvelos samoqalaqo kodeqsi 

amgvar klasifikacias legaluri definiciebis doneze ar icnobs. amitom, arsebiTad, sau-

baria moZravi nivTebis dogmatur, mecnierul klasifikaciaze.48

aqve aucilebelia samoqalaqo kodeqsis paralelurad aRvniSnoT saxelmwifo qonebis 

regulirebis sakiTxic da ganvmartoT sajaro samarTlis kanonmdebloba rogor awes-

rigebs moZrav da uZrav nivTebTan dakavSirebul sakiTxebs. saxelmwifo qonebis Sesaxeb 

saqarTvelos kanonis mixedviT, uZravi nivTi aris saxelmwifo sakuTrebaSi arsebuli uZ-

ravi qoneba, sasoflo-sameurneo daniSnulebis miwa, tye da tyis miwa, daculi landSaf-

ti, mravalmxrivi gamoyenebis teritoria. calkea mocemuli uZravi qonebis definicia 

da aseT qonebas miekuTvneba saxelmwifo sakuTrebaSi arsebuli arasasoflo-sameurneo 

daniSnulebis miwis nakveTi masze arsebuli Senoba - nagebobiT (mSenebare, aSenebuli an 

dangreuli) an mis gareSe, Senoba-nagebobis erTeuli (mSenebare, aSenebuli an dangreuli), 

xazobrivi nageboba, miwaze arsebuli mravalwliani nargavebi. aseve calke ganmartebas 

eqvemdebareba sasoflo-sameurneo daniSnulebis miwis definiciac.

ssk-is 152-e muxlis mixedviT, aramaterialuri qonebrivi sikeTe aris uflebebi da 

moTxovnebi, romelTa mizania, maT mflobels Seeqmnas materialuri sargebeli, anda mi-

aniWos ufleba, mosTxovos sxva pirs raime. es uflebebi magaliTad SeiZleba iyos paten-

tis mflobelis ufleba, sasaqonlo niSnis mflobelis ufleba, saavtoro da momijnave 

Tbilisi, 1999, 17.

42 zoiZe T., wundebuli produqtiT miyenebuli zianis anazRaureba (qarTuli da germanuli samarTlis Sedare-

biTi analizi), sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tbilisi, 2015, 

19.

43 zoiZe b., qarTuli sanivTo samarTali, bakur sulakauris gamomcemloba, meore gamocema, Tbilisi, 2003, 26-28.

44 zarandia T., nivTis Semadgeneli nawilebi da sakuTvnebeli qarTul sanivTo samarTalSi. samarTlis Jurnali 

№2, 2016, 5.

45 zoiZe b, samoqalaqo kodeqsis komentari, wigni II, Tbilisi, 1999, mux. 147.

46 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 4.

47 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 144.

48 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 147-148.
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uflebebi da sxva.49 aRsaniSnavia, rom aramaterialur qonebriv sikeTeebs ganekuTvneba 

aseve wilebi da aqciebi.50 wili ewodeba sazogadoebaSi partnioris uflebebisa da mova-

leobebis erTobliobas, romelic pirs aqvs sazogadoebis wevrobidan gamomdinare.51

aramaterialuri qonebrivi sikeTis ganmarteba aseve gvxvdeba „saxelmwifo qonebis 

Sesaxeb» saqarTvelos kanonSic, romlis 39-e muxlis mixedviTac, saxelmwifo sakuTrebaSi 

arsebul aramaterialur qonebriv sikeTes miekuTvneba wilebi da aqciebi, aseve yvela is 

moTxovna da ufleba, romlebic SeiZleba gadaeces sxva pirebs an gamiznulia saimisod, 

rom mis mflobels Seeqmnas materialuri sargebeli an/da mieniWos ufleba, mosTxovos 

raime sxva pirebs.  

2. sanivTo uflebebis klasifikacia

2.1. sakuTrebis arsi da misi gamovlineba

samarTlebrivi weswyobilebis mizania, uzrunvelyos sayovelTaod aRiarebuli adami-

anis uflebebisa da Tavisuflebebis dacva da TiToeuli adamianis pirovnebis Tavisufa-

li ganviTarebis SesaZlebloba. adamianis ganviTareba SeuZlebelia, Tu adamians ara aqvs 

ganviTarebis sivrce da Tavisufali gankargvis sagnebi.52 amdenad, sakuTrebaSi mTavaria 

piris nivTTan urTierTobis xasiaTi, misi Sinaarsi da garantiebi.53

Tanamedrove samarTlis mecnierebaSi sakuTrebaSi ganasxvaveben sakuTrebis cnebasa 

da sakuTrebis Sinaarss. sakuTrebis cneba ucvlelia, xolo Sinaarsi icvleba arsebuli 

sazogadoebriv-ekonomikuri viTarebis da marTlwesrigis mixedviT.54

adamianis uflebaTa evropuli konvenciis damatebiTi oqmis pirveli muxlis mixedviT, 

yovel fizikur an iuridiul pirs aqvs Tavisi sakuTrebiT Seuferxebeli sargeblobis 

ufleba.55 amdenad, konvencia aRiarebs sakuTrebis uflebis xelSeuvalobas. aRsaniSnavia, 

rom daculi unda iyos sajaro da kerZo interesis balansi imgvarad, rom dauSveblad ar 

iqnes xelyofili kerZo pirebis uflebebi.56

sakuTreba, rogorc adamianis erT-erTi fundamenturi ufleba, mniSvnelovan rols 

asrulebda da asrulebs adamianis cxovrebaSi.57 adamiani ver iarsebebs izolirebulad. 

igi sazogadoebis nawilia, da es sazogadoeba, garkveul socialur sxeuls warmoadgens, 

romelic globaluri (saerTo) sargeblobis TvalsazrisiT, gansazRvravs sakuTrebis 

49 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 155.

50 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 22.

51 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, 2002, 270.

52 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 73.

53 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 82.

54 miqaberiZe r,  uZravi nivTis cnebis da uZrav nivTze sakuTrebis uflebis problematika qarTul kanonmde-

blobaSi marTlmsajuleba da kanoni, #1, Tbilisi, 2013, 106.

55 adamianis uflebaTa evropuli konvenciis pirveli damatebiTi oqmi, 1952 wlis 20 marti, Targmani koreqtire-

bulia saqarTvelos parlamentis 2006 wlis 9 ivnisis №3251 – dadgenilebiT.

56 mesxiSvili q., kerZo samarTlis aqtualuri sakiTxebi, Teoria da sasamarTlo praqtika, tomi I, Tbilisi, 2020, 

271.

57 miqaberiZe r., uZravi nivTis cnebis da uZrav nivTze sakuTrebis uflebis problematika qarTul kanonmde-

blobaSi, marTlmsajuleba da kanoni, #1, 2013, 106.
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uflebasTan dakavSirebul sakiTxebs.58 sakuTrebis ufleba uzrunvelyofs adamianis Ta-

visuflad ganviTarebisa da elementaruli arsebobis pirobebs, amitom mis realizebasa 

da dacvas gansakuTrebuli mniSvneloba eniWeba.59

sakuTrebis ufleba warmoSobilia adamianis bunebidan, vinaidan igi individualuri 

survilebis ganviTarebis saSualebaa.60 igi waruvali da uzenaesi adamianuri Rirebule-

baa, sayovelTaod aRiarebuli ZiriTadi ufleba, romelic demokratiuli sazogadoebis, 

socialuri da samarTlebrivi saxelmwifos qvakuTxedia. sakuTreba adamianis yofierebis 

arsebiTi safuZvelia.61 is agreTve absoluturi sanivTo uflebis klasikuri saxea, ro-

melic SinaarsSi, drosa da moculobaSi ar izRudeba.62 absoluturi uflebis matareb-

lis winaSe pasiur subieqtTa ganusazRvreli raodenobaa – yvela piri valdebuli piria 

da, amdenad, adgili aqvs sanivTo uflebaTa sasarCelo dacvis absoluturobas.63 abso-

luturoba aseve gulisxmobs sakuTrebis uflebis yvelasaTvis Tanabrad aRiarebasa da 

uzrunvelyofas, imisgan damoukideblad, Tu ra saxiT vlindeba sakuTrebis ufleba – 

fizikur nivTebze uSualo sakuTrebis uflebiT Tu moTxovnis uflebaze sakuTrebiT.64 

sakuTreba SesaZloa gulisxmobdes mxolod adamiansa da qonebas (nivTebs) Soris 

damokidebulebas, an ufro zustad - urTierTobas pirsa da „arapirs“ Soris.65 sakuTre-

bis uflebisa da pirovnuli Tavisuflebis uflebis urTierTkavSiri Sinagania da am kav-

SirSi sakuTrebis ufleba asrulebs pirovnuli Tavisuflebis uzrunvelmyofi faqtoris 

funqcias.66 saqarTvelos sakonstitucio sasamarTlos dadgenili praqtikis Tanaxmad, 

sakuTrebaSi moazrebuli uflebamosilebebi moicavs, maT Soris, piris sakuTrebaSi ar-

sebuli qonebis Tavisufali mflobelobis, sargeblobisa da gankargvis SesaZleblobas.67

uZrav    nivTebze    sakuTreba    adamianis    konstituciiT    aRiarebul    ufle-

baTagan erT-erTi   umniSvnelovanesi   uflebaa,68 rac sulac ar niSnavs imas, rom sa-

kuTrebis uflebis gamoyenebas ar axlavs SezRudvebi.69 sakuTreba, rogorc saqarTvelos 

58 zarandia T., sanivTo samarTlis safuZvlebi, Tbilisi, 2016, 10.

59 qavTaraZe s., meuRleTa TanasakuTrebis uflebis warmoSobis problema uZrav nivTebTan studenturi samarT-

lebrivi Jurnali, 2012, 43.

60 miqava l., vindikaciuri sarCeli, rogorc sanivTo uflebis dacvis samarTlebrivi saSualeba, marTlmsaju-

leba da kanoni, #1, Tbilisi, 2011, 73.

61 saqarTvelos sakonstitucio sasamarTlos 1997 wlis 21 ivlisis gadawyvetileba #1/51. xelmisawvdomia 

saitze: h  ps://constcourt.ge/ka/judicial-acts?legal=55 [25.04.2023.].

62 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 220.

63 futkaraZe i., sanivTo samarTlebrivi sakiTxebi qarTul hagiografiul literaturaSi, samarTlis proble-

mebi, aseve: Sengelia r., 70, Tbilisi, 2012, 106.

64 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/14/184,228 gadawyvetileba saqmeze 

„saaqcio sazogadoebebi „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“. 2. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=146 [25.04.2023].

65 zarandia T., sanivTo samarTlis safuZvlebi, Tbilisi, 2016, 10.

66 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 109.

67 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 5 ivlisis №2/3/1279 gadawyvetileba saqmeze „levan 

alafiSvili da „ks alafiSvili da yavlaSvili - saqarTvelos advokatTa jgufi“ saqarTvelos mTavrobis wi-

naaRmdeg“, II-7, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=1941 [13.06.2023].

68 lafaCi e., uZrav nivTze qonebrivi uflebebis registraciis principebi qarTuli da germanuli kanonmdeblo-

bis mixedviT, samarTlis Jurnali, #1, Tbilisi, 2013, 61.

69 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 76.
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konstituciis me-19 muxlis pirveli punqtiT garantirebuli ufleba, miuxedavad misi 

maRali konstituciuri mniSvnelobisa, ar aris absoluturi xasiaTis. konstitucia uary-

ofs imgvar sakuTrebiT wesrigs, romelSic kerZo sakuTrebiTi interesi sajaro inter-

esTa mimarT upirobo, absoluturi upiratesobiT sargeblobs.70 aRsaniSnavia isic, rom 

sakuTrebis konstituciursamarTlebrivi gagebisTvis maxasiaTebelia socialuri dat-

virTva da kanonmdeblis uflebamosileba misi Sinaarsis gansazRvrisa.71

2.2. mflobelobis cneba da mniSvneloba

qarTul sanivTo samarTalSi mflobeloba ganixileba, rogorc sakuTrebis uflebis 

SinaarsSi Semavali erT-erTi elementi da rogorc damoukidebeli instituti. mesaku-

Tris mier qonebiT uSualo sargeblobisas mesakuTre Tavad aris nivTis pirdapiri mflo-

beli.72 Sesabamisad, mflobeloba ganixileba nivTis sakuTrad flobis ganzraxviT masze 

ganxorcielebul faqtobriv batonobad.73

sanivTo samarTalSi mniSvnelovani adgili uWiravs mflobelobas. mflobeloba faq-

tobrivi kategoriaa, xolo sakuTreba – uflebrivi kategoria. mflobeloba aqvs mas, vi-

sac SeuZlia faqtobrivi batonoba nivTze imis miuxedavad, aqvs Tu ara mas raime ufleba am 

nivTze.74 yuradReba unda mieqces ssk-is 158-e muxlis pirveli nawiliT gaTvaliswinebul 

prezumfcias - nivTis mflobeli misi mesakuTrea. aRniSnuli muxliT gaTvaliswinebuli 

varaudi (prezumfcia) asaxavs im SemTxvevebs, rodesac brunvis monawileTaTvis ucnobia 

mflobelobis ukan arsebuli ufleba, xSir SemTxvevaSi ucnobia mflobelis uflebebi, 

magram samarTlebrivi wesrigi moiTxovs, daveyrdnoT mflobelis keTilsindisierebas da 

igi, sawinaaRmdegos damtkicebamde, nivTis mesakuTred miviCnioT.75 ssk-is 158-e muxlis 

gamoyenebis sfero vrceldeba mxolod moZrav nivTebze, aseve fulsa da fasian qaRaldeb-

ze, romlebic xelidan xelSi ubralo tradiciiT gadaicema.76

evropuli kerZo samarTlis gavleniT qarTul kerZo samarTalSi mflobelobis dacvis 

mimarT moqmedebs kanonmdeblobiT dadgenili sakuTrebis uflebis dacvis wesebi. mflo-

belobis dacva SesaZlebelia ganxorcieldes rogorc mflobelobiTi, aseve uflebis 

dacvisaTvis kanonmdeblobiT dadgenili wesiT.77 sasamarTlo praqtika mflobelobaSi 

gamoxatuli batonobis faqts ganixilavs am nivTis mimarT samarTlebriv Zalauflebad, 

70 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyvetileba saqmeze „saqarT-

velos moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“, II-8, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=291 [13.06.2023].

71 Bryde, Brun-O  o in: Munch, Ingo von/Kunig, Philip (Hrsg.) : Grundgesetz Kommentar, Band 1, 5. Aufl age, Munchen, 2000, S.891-
892, Rnr. 11 - miTiTebulia: lolaZe b., sakuTrebis uflebis konstituciursamarTlebrivi dacva saqarTveloSi, 

korkelia k. (red.), statiaTa krebuli, adamianis uflebaTa dacvis konstituciuri da saerTaSoriso meqanizme-

bi, k. korkelias redaqtorobiT, Tbilisi, 2010, 102.

72 qoCaSvili q., mflobelobisa da sakuTrebis urTierTdamokidebuleba (cnebebisa da sakuTrebis uflebis war-

moSobis WrilSi, SedarebiT `samarTlis Jurnali, #1, Tbilisi, 2011, 105-138.

73 qoCaSvili q., mflobeloba romis samarTalSi, adamiani da konstitucia (Tavi III), Tbilisi, 2005, 56.

74 zarandia T., sanivTo samarTlis safuZvlebi, Tbilisi, 2016, 18.

75 saqarTvelos uzenaesi sasamarTlos 2013 wlis 10 ivlisis gadawyvetileba, saqme # as-26-24-2013.

76 zarandia T., nivTis mflobeli ivaraudeba mis mesakuTred – prezumfciis gamoyenebis winapirobebi da gam-

onaklisebi, Tbilisi, 201. ix: h  p://papers.ssrn.com/sol3/papers.cfm?abstract_id=2610067 [13.06.2023].

77 qoCaSvili q., mflobeloba da sakuTreba _ faqti da ufleba samoqalaqo samarTalSi, Tbilisi, 2013, 223-dan.
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iuridiul batonobad.78

ssk icnobs mflobelobis sxvadasxva saxes: a) pirdapiri da arapirdapiri mflobeloba 

(155 III); b) keTilsindisieri da arakeTilsindisieri mflobeloba (159); g) erTpirovnuli 

da Tanamflobeloba (155 IV); d) nivTis calkeuli nawilebis mflobeloba (155 V).79 ssk 

uSualod nivTze mflobelobis ganmaxorcielebel pirs gansazRvruli cnebiT ar aR-

niSnavs. literaturaSi mas mWers an mpyrobels uwodeben.80 rogorc wesi, mWeri muSaobs 

mflobelobis mimniWebeli piris organizaciaSi an misi batonobis sivrceSi da mas nivTis 

mimarT ar aqvs piradi interesi.81

kanonmdebloba icnobs keTilsindisier da arakeTilsindisier mflobelebs da aRniS-

navs, rom keTilsindisieri mflobeli gaTanabrebulia rig SemTxvevebSi mesakuTresTan, 

maT Soris keTilsindisieri mflobelisaTvis ukanono mflobelobidan nivTis ukan dab-

runebis moTxovnis uflebis warmoSobis safuZvelia mflobeloba, rogorc nivTze faq-

tobrivi batonoba.82 kodeqsi iTvaliswinebs marTlzomieri mflobelis statussac da 

aseT mflobelad iTvleba piri, romelic samarTlebriv safuZvelze, kanonis an mxareTa 

Soris arsebuli garigebis Tanaxmad, axorcielebs nivTze faqtobriv batonobas.83

saerTo jamSi, mflobelobis instituti iTvaliswinebs mflobelis uflebebisa da in-

teresebis dacvas da rig SemTxvevebSi mas dacvis meqanizmebis TvalsazrisiT mesakuTresac 

uTanabrebs. daculia, rogorc keTilsindisieri (uflebamosili da arauflebamosili) 

mflobelis, aseve garkveul SemTxvevaSi arakeTilsindisieri mflobelis interesebic 

(detalurad ix. ssk-is 164 muxli).

2.3. sakuTrebis SeZenis formebi

ganviTarebis Tanamedrove etapze nebismier samarTlebriv saxelmwifoSi samoqalaqo 

brunvis stabiluroba ZiriTadad efuZneba sakuTrebis uflebis erT-erT mTavar maxasi-

aTebel niSan-Tvisebas: sakuTrebis uflebis gadacemas.84

aRsaniSnavia, rom sakuTrebis SeZenis formebi obieqtis mixedviT gansxvavebulia. 

romis samarTlidan moyolebuli dRemde, moZrav nivTebze sakuTrebis uflebis SeZenis 

ramdenime gza iqna gansazRvruli, kerZod, moZrav nivTebze sakuTrebis uflebis SeZena 

SesaZlebelia garigebis, kanonis da administarciuli organos aqtis safuZvelze.85

sakuTrebis SeZenis SesaZlebloba emsaxureba sakuTrebis ZiriTadi uflebis realize-

bas. Sesabamisad, kanonmdebloba unda uzrunvelyofdes sakuTrebis SeZenas da misi gam-

oyenebis, sakuTrebiT sargeblobis SesaZleblobas. Tu sakuTrebis SeZenis samarTlebriv 

gzebze adamianebs xeli ar miuwvdebaT, es sakuTrebis uflebis Semdgom dacvas garkveul-

78 saqarTvelos uzenaesi sasamarTlos 2012 wlis 17 ivlisis № as-487-461-2012 gadawyvetileba.

79 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 32.

80 zoiZe b., samoqalaqo kodeqsis komentari, Tbilisi, 1999, wigni II, mux. 155, 46.

81 qoCaSvili q., mflobelobisa da sakuTrebis urTierTdamokidebuleba, `samarTlis Jurnali, 1/2011, 110.

82 biolingi h., lutringhausi p., samoqalaqo kodeqsis moTxovnis safuZvlebis sistemuri analizi, 2009, 71.

83 saqarTvelos uzenaesi sasamarTlos 2015 wlis 14 agvistos № as-948-910-2014 gadawyvetileba.

84 asaTiani T., moZrav nivTebze sakuTrebis uflebis gadacemis ZiriTadi aspeqtebi studenturi samarTlebrivi 

Jurnali, Tbilisi, 2013, 43.

85 WeWelaSvili z., sanivTo samarTali, SedarebiT-samarTlebrivi kvleva, meore gamocema, gamomcemloba „bona 

kauza“, Tbilisi, 2009, 191.
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wilad azrs daukargavs. Sesabamisad, sakuTrebis SeZenis samarTlebrivi meqanizmebis 

ararseboba gamoiwvevda sakuTrebis flobis, sargeblobisa da gankargvis elementebisagan 

Semdgari sakuTrebis samoqalaqo koncefciis „dacarielebas“, substanciis dakargvas da 

iluzoruls gaxdida aseve sakuTrebis konstituciur-samarTlebriv garantias.86

uZrav nivTebze sakuTrebis SeZenis wesi warmodgenilia ssk-is 183-e muxlSi da aRniSnu-

li normis winapirobaa mxareebs Soris garigebis werilobiTi formiT dadeba da SemZenze 

sakuTrebis uflebis registracia sajaro reestrSi. Sesabamisad, 183-e muxli imperati-

ulad gansazRvravs, rom samarTlebrivi Sedegi, sakuTrebis uflebis warmoSoba, mxolod 

am winapirobebis ganxorcielebiT miiRweva.87 aRniSnulTan dakavSirebiT aucilebelia 

xazgasma, rom qarTuli samarTali romanul-germanuli samarTlis skolis mimdevaria, 

rac, bunebrivia, aisaxa qarTul sanivTo samarTalze, Sesabamisad, sajaro reestrisa da 

uZrav nivTebze sakuTrebis uflebis registraciis sakiTxebic am gziT ganviTarda.88

uZrav nivTze sakuTrebis uflebis gadacemisaTvis arsebiTi mniSvneloba ara aqvs 

garigebis motivsa da valdebulebiTi urTierTobis formas. mTavaria, rom garigeba Sei-

cavdes mxareebs Soris SeTanxmebas yvela im arsebiT pirobaze, rac damaxasiaTebelia ase-

Ti tipis garigebebisaTvis.89

rac Seexeba moZrav nivTze sakuTrebis gadacemas, aRniSnuli xorcieldeba val-

debulebiTsamarTlebrivi urTierTobis safuZvelze. garda amisa, ssk gansazRvravs sa-

kuTrebis gadacemis kanonismier Semadgenlobebs.90 186-e muxlis 1-li nawilSi xazgasmulia, 

rom mesakuTrem namdvili uflebis safuZvelze unda gadasces SemZens nivTi. aRniSnulis 

msgavs danawess iTvaliswinebs niderlandebis samoqalaqo kodeqsis me-3 wignis 84-e mux-

lic, romlis Tanaxmadac qonebaze sakuTrebis uflebis gadacemisaTvis saWiroa misi gad-

acema namdvili garigebis safuZvelze, romelic dadebulia im piris mier, vinc uflebamo-

silia am qonebis gankargvaze. aRniSnuli danawesiT kanonmdebeli apelirebs e.w. sanivTo 

garigebis kauzis namdvilobaze, rac ganasxvavebs mas swored abstraqtuli, germanuli 

sistemisagan, sadac – Einigung sanivTo SeTanxmeba damoukidebelia valdebulebiTsamarT-

lebrivi garigebisagan.91

86 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis N3/1/512 gadawyvetileba saqmeze «daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg», II-39. ix. h  ps://constcourt.ge/ka/judicial-acts?le-
gal=484 [13.06.2023].

87 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 115.

88 lafaCi e., sajaro reestri – uZrav nivTebze uflebaTa maregistrirebeli organo da am sferoSi ganxor-

cielebuli reformebi, samarTlis Jurnali, #2, Tbilisi, 2011, 78.

89 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, Tbilisi, 2018, 

116.

90 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, Tbilisi, 2018, 

127.

91 asaTiani T., moZrav nivTebze sakuTrebis uflebis gadacemis ZiriTadi aspeqtebi studenturi samarTlebrivi 

Jurnali, Tbilisi, 2013, 46 (ix. Vieweg, Klaus; Werner, Almuth: Sachenrecht, 3.Aufl age, Carl Heymanns Verlag, Köln,2007, s.79-
81).



84

2.4. SezRuduli sanivTo uflebebi

sakuTrebis uflebis garda sajaro reestrSi registrirdeba aseve SezRuduli saniv-

To uflebebi, isini sakuTrebis uflebebisagan nawarmoebia da mis mimarT SezRudulia.92 

es uflebebia: aRnagoba, uzufruqti da servituti. aRniSnuli uflebebi nawarmoebia 

ufro farTo (absoluturi) uflebisagan, magram igi „SezRudulia» im gagebiT, rom mis 

mflobels iseTi uflebamosilebebi aqvs miniWebuli, romlebic, rogorc wesi, mxolod 

mesakuTres SeiZleba hqondes (magaliTad: sargeblobisa, gasxvisebis, memkvidreobiT ga-

dacemisa da realizaciis uflebebi). sanivTo uflebebisagan gansxvavebiT, fardobiTi 

uflebebi mimarTulia mxolod konkretuli pirovnebis winaaRmdeg (inter partes).93 Sedare-

biTsamarTlebriv konteqstSic rom ganvixiloT sakiTxi, aRsaniSnavia, rom holandiis 

sanivTo samarTlis mixedviT, SezRuduli sakuTrebis uflebebs miekuTvneba Semdegi 6 

ufleba: xangrZlivi saijaro urTierToba, servituti, uzufruqti, superficiis ufleba, 

biniT sargeblobis ufleba da ipoTeka (realuri uzrunvelyofis saSualeba).94

SezRuduli uflebebi SesaZlebelia iyos, rogorc sanivTo ise valdebulebiTi ufle-

bebi. SezRuduli sanivTo uflebis Tviseba is aris, rom igi mohyveba ZiriTad uflebas. 

maTi warmoSobisaTvis xSir SemTxvevaSi saWiroa maTi sajaro reestrSi registracia. rac 

ar aris aucilebeli valdebulebiTi uflebebis SemTxvevaSi.95 aRniSnuli SezRuduli 

sanivTo uflebebi aseve SegviZlia davyoT sxvisi sakuTrebiT SezRuduli sargeblobis 

uflebebad da e.w. uzrunvelyofiT uflebebad, sxvagvarad moTxovnis uzrunvelyofis 

saSualebebad.

qvemoT ganvixiloT TiToeuli maTgani, raTa Semdgom SevZloT maTi Sedareba sajaro 

samarTlebriv sivrceSi gamovlenil SezRudul sanivTo uflebebTan. 

aRnagoba - aRnagobis ufleba sxvisi sakuTrebiT, kerZod, miwis nakveTiT sargeblobis 

erT-erTi sanivTo uflebaa.96 aRnagobis ufleba warmoadgens miwis nakveTze sakuTrebis 

uflebis uZlieres da maqsimalur datvirTvas.97 mas axasiaTebs ormagi buneba. miwis na-

kveTTan myarad dakavSirebuli nageboba warmoadgens miwis nakveTis arsebiT Semadgenel 

nawils. aRnagobis viTarebaSi ki es nageboba imavdroulad iTvleba aRnagobis uflebis 

arsebiT Semadgenel nawilad. yovelive es ganapirobebs nagebobaze sakuTrebis special-

ur reJims.98 aRnagobis uflebis mowesrigebis Taviseburebaa gamoixateba mesakuTrisa 

da meaRnagis SesaZleblobaSi erTmaneTis mimarT gamoiyenon vindikaciuri da negator-

uli sarCelebi. Sesabamisad, aRnagobis uflebis mqone piri sargeblobs TiTqmis iseTive 

uflebamosilebiT, rogorc mesakuTre.99

92 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 226; ix.: CaCava, moTxovnebisa da moTx-

ovnis safuZvlebis konkurencia, Tbilisi, 2011, 7.

93 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, sanivTo (qonebrivi) samarTali, Tbilisi, 2018, 24.

94 Ploeger H., Van Velten A., Zevenbergen J., Real Property Law and Procedure in the European Union, Report for the Netherlands, 
2005, 5-10.

95 TumaniSvili g., Sesavali saqarTvelos kerZo samarTalSi, Tbilisi, 2012, 195.

96 axvlediani z., zoiZe b., xecuriani j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, 

Tbilisi, 1999, 171.

97 WeWelaSvili z., sanivTo samarTali, Tbilisi, 2008, 349.

98 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 221.

99 axvlediani z., zoiZe b., xecuriani j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, 

Tbilisi, 1999, 171.
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uzufruqti - uzufruqti erT-erTi mniSvnelovani sanivTo uflebaa, romelic 

gulisxmobs sxvisi uZravi nivTiT sargeblobas, maT Soris misgan nayofis miRebis ufle-

bas, nivTis ZiriTadi Tvisebebis (substanciis) SenarCunebis pirobiT.100 kanoni krZalavs 

uzufruqtis gasxvisebas, ipoTekiT datvirTvas da memkvidreobiT gadacemas. vinaidan 

uzufruqti piradi xasiaTis uflebaa da dauSvebelia misi gasxviseba, dagiraveba an mem-

kvidreobiT gadacema.101 uzufruqtsa da sxva uflebas Soris arCevanis gakeTebis SemTx-

vevaSi upiratesobas aniWeben im uzrunvelyofis saSualebebis gamoyenebas, romliTac 

aseve uzrunvelyofili nivTiT sargeblobis uflebac eZlevaT.102

servituti -  sakuTrebis uflebis SezRudva uZvelesi droidan servitutsac ukav-

Sirdeboda. es SeiZleba momxdariyo rogorc mesakuTris nebiT, mag. miwis nakveTis ser-

vitutiT datvirTvis, ise sxvagvari SezRudvebiT - kanonis safuZvelze sazogadoebrivi 

interesebidan gamomdinare.103 jer kidev Zveli romis samarTlis periodidan, servitutis 

warmoSobis safuZvlebi SeiZleba yofiliyo a) mancipacia an uflebis daTmoba; b) miwis 

nakveTis nawilis mesakuTris cvlilebisas, gamsxvisebeli darCenil nawilze servitutis 

dadgena; g) xandazmuloba; d) TanasakuTrebis gamoyofisas, sasamarTlo gadawyvetileba.104 

xandaxan, sajarosamarTlebrivi instrumentebis ararsebobis gamo swored samezoblo 

dava xdeboda uflebis dacvis ZiriTadi samarTlebrivi saSualeba, maT Soris servitutis 

magaliTze.105

dRes, ssk-is 247-e muxli iTvaliswinebs servitutis cnebas, ra drosac xdeba miwis 

nakveTze an sxva uZrav qonebaze (daqvemdebarebuli nivTi) sakuTrebis uflebis SezRudva 

sxva miwis nakveTis an uZravi nivTis (gabatonebuli nivTi) mesakuTris sasargeblod.106 

aRsaniSnavia, rom garda miwis nakveTisa, servitutiT SeiZleba daitvirTos sxva uZravi 

qoneba, rogoric aris magaliTad, binaze sakuTreba da masTan gaTanabrebuli uflebebi, 

rogoricaa aRnagoba.107

saerTo jamSi, maT Soris saerTaSoriso praqtikis mixedviT, servitutis dadgenasTan 

winaaRmdegobisas davis gadawyvetisas identificirebuli unda iyos Semdegi kriteriume-

bi: kanoniereba, gonivruloba, samarTlianoba da mizanSewoniloba.108

100 axvlediani z., zoiZe b., xecuriani j., Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, 

Tbilisi, 1999, 180.

101 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 241.

102 Soergel, Bürgerliches Gesetzbuch, Sachenrecht, 13. Aufl ., §1030.

103 kublaSvili p., keTilsindisierebis roli da sarCelis wardgenis winapirobebi vindikaciur da kondiqciur 

urTierTobebSi, marTlmsajuleba da kanoni N2 (50)’16, Tbilisi, 2016, 104.

104 gariSvili m., xoferia m., romis samarTlis safuZvlebi, Tbilisi, 2010, 185.

105 turava p., yaliCava k., samSeneblo samarTali, Tbilisi, 2020, 19.

106 saqarTvelos uzenaesi sasamarTlos 2021 wlis 9 Tebervlis Nas-1058- 2020 gadawyvetileba.

107 rusiaSvili g., samoqalaqo kodeqsis komentari, wigni II, muxli 247, Tbilisi, 2018, 277.

108 saxokia l., sadisertacio naSromi Temaze: energetikuli da sxva infrastruqturuli obieqtebis mSeneblobi-

saTvis saWiro miwis nakveTebze uflebebis SeZenisa da ganxorcielebis samarTlebrivi Taviseburebani, Tbilisi, 

2019, 71.
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2.5. valdebulebiTi uflebebis ganivTebis tendencia - ZiriTadi 
uflebebis gavlenis konteqstSi

sanivTo uflebebis sajarosamarTlebriv bunebaze detaluri ganxilvebis dawyebamde 

SevexeT am uflebebis zogad mowesrigebas da am procesSi aRsaniSnavia maTi mimarTe-

ba valdebulebiT uflebebTanac. am mimarTebas Soris mijna Tanamedrove mowesrigebaSi 

ufro da ufro mcirdeba, Tumca sanivTo da valdebulebiT uflebebis cal-calke iden-

tificirebas gansakuTrebuli samarTlebrivi mniSvneloba aqvs. 

sanivTo samarTali mravali TaviseburebebiT xasiaTdeba, riTac igi gansxvavdeba val-

debulebiTi samarTlisgan. am gansxvavebas safuZveli jer kidev romis samarTalSi Caeyara, 

roca erTmaneTisgan gaimijna sanivTo da valdebulebiT uflebaTa dacvis saSualebani. 

aRsaniSnavia, rom sanivTo samarTliT gansazRvrul uflebebs sanivTo uflebebi ewode-

ba da isini gansxvavdebian valdebulebiTsamarTlebrivi urTierTobebidan gamomdinare 

uflebebisagan – sanivTo uflebebi absoluturi uflebebia,109 xolo valdebulebiT-

samarTlebrivi uflebebi – relatiuri.110 relatiuroba niSnavs imas, rom valdebuleba 

mxolod xelSekrulebis mxareTaTvis arsebobs.111

evropul civilistikaSi moTxovnaTa prioritetulobis principi gulisxmobs sanivTo 

uflebaTa prioritetulobas valdebulebiT uflebebTan SedarebiT. aRniSnuli principi 

saxeSecvlili saxiT moqmedebs qarTul sanivTo samarTalSi, im Taviseburebidan gamom-

dinare, rom sajaro reestrSi uZrav qonebaze registracias eqvemdebareba rogorc sani-

vTo, aseve valdebulebiTi uflebebi da sajaro SezRudvebi. am SemTxvevaSi moTxovnaTa 

warmoSoba ukavSirdeba ara Sinaarsobriv upiratesobas, aramed uflebaTa warmoSobis mo-

ments. sanivTo da valdebulebiTi uflebebis safuZvelze warmoSobil moTxovnaTa pri-

oritetuloba vrceldeba mxolod registrirebul uflebebze, vinaidan, mxolod regis-

traciis gziTaa SesaZlebeli uflebaTa warmoSobis momentis dazusteba.112

sanivTo (qonebrivi) samarTalurTierTobebis dros uflebamosili piris interesis 

dakmayofileba xdeba nivTis sasargeblo Tvisebebis xarjze, am nivTze uSualo zemo-

qmedebis gziT. valdebulebiTsamarTlebrivi urTierTobebis dros ki piris interesis 

dakmayofileba valdebuli piris gansazRvruli moqmedebebis xarjze xorcieldeba.113

3. sanivTo uflebebis gamovlineba sajaro samarTalSi

3.1. sajaro da kerZo samarTlis urTierTmimarTeba sanivTo 
uflebebis konteqstSi

samarTlebrivi urTierTobis dayofasa da erTmaneTisgan gamijvnas praqtikuli mniS-

vneloba aqvs, radgan SesaZleblobas iZleva moxdes pirTa qcevis swori, gansxvavebuli 

iuridiuli reglamentacia Sesabamis samarTlebriv urTierTobebSi.114

109 kobaxiZe a., samoqalaqo samarTali (zogadi nawili), Tbilisi, 2001, 103.

110 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 153.

111 zarandia T., sanivTo samarTlis safuZvlebi, 2016, 16.

112 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 32.

113 Todua m., vilemsi h., valdebulebiTi samarTali, Tbilisi, 2006, 7.

114 kobaxiZe a., samoqalaqo samarTali (zogadi nawili), Tbilisi, 2001, 102.
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samarTlis ganviTarebis yoveli etapi warmoqmnis axal cnebebsa da institutebs, ro-

melTagan zogi hpovebs asaxvas mis Semdgom ganviTarebaSi, zogic ki misi arapraqtikulo-

bidan gamomdinare, ubralod daviwyebas miecema.115

aRsaniSnavia, rom sajarosamarTlebrivi da kerZosamarTlebrivi urTierTobebis 

gamijvnis kriteriumad analitikosTa didi nawili materialur niSans miiCnevs, romlis 

Tanaxmadac sajaro da kerZo samarTlis gansxvaveba Tavad regulirebul urTierTobaTa 

SinaarsSia.116 sanivTo uflebebTan da maT Soris, sakuTrebis uflebasTan dakavSirebu-

li safuZvlebi, maT Soris agreTve SezRudvis kanonismieri safuZvlebi dadgenilia ro-

gorc kerZosamarTlebrivi kanonmdeblobiT, aseve, sajarosamarTlebrivi kanonmdeblo-

biT, magaliTad, sakuTrebis uflebis SezRudvas vxvdebiT administraciul samarTalSi 

(sagadasaxado, samSeneblo, sabanko, sadazRvevo da sxva normatiuli aqtebi).117 SezRudvis 

magaliTze rom gavagrZeloT msjeloba, administraciuli kanonmdeblobiT sakuTrebis 

uflebis SezRudvis sxvadasxva formebia gansazRvruli, Tu zogi iTvaliswinebs sakuTre-

bis uflebis pirdapir, udavo wesiT CamorTmevas, sxva adgens sajarosamarTlebriv norma-

tivebs, romelTa farglebSic dasaSvebia sakuTrebis uflebis realizacia.118

aRniSnulis Sesabamisad, gansakuTrebuli mniSvneloba aqvs sanivTo uflebebis kerZo 

da sajaro samarTalSi gamovlenis specifikis Sefasebas, maT Sedarebas da Sualeduri 

daskvnebis gakeTebas, raTa samarTlebriv urTierTobaSi aixsnas aseTi uflebebis gansx-

vavebulad warmoCena, raTa konstituciursamarTlebriv WrilSi sworad ganxorcieldes 

sanivTo uflebebis realizacia. Cven viciT, rom sanivTo urTierTobaa sakuTrebis stati-

kuri urTierTobaa nivTze, romelic mis monawileTa sakuTrebas Seadgens an/da urTier-

Toba, romelic warmoiSoba qonebis im piris xelSi gadacemasTan dakavSirebiT, romelic 

mis mesakuTres ar warmoadgens.119 Sesabamisad, swored mesakuTreobisa da mflobelobis 

WrilSi unda moxdes kerZo da sajaro samarTalSi am uflebebis Sefaseba.

Sesabamisad, qvemoT vecdebi mimovixilo sanivTo uflebebis sajarosamarTlebrivi 

buneba da maTi gamovlineba sajaro samarTalSi. amisaTvis ssk-is sawyisebze ganvixilav 

saxelmwifo sakuTrebaSi arsebul da agreTve adgilobrivi TviTmmarTvelobis sakuTre-

baSi arsebuli qonebaze samarTlebrivi zemoqmedebis SemTxvevebs, maT Soris nebismieri 

saxis garigebis dadebis Sedegebs da swored am gziT warmovaCenT sanivTo uflebebis sa-

jarosamarTlebriv gamovlinebas da Sesabamisad, maT sajarosamarTlebriv bunebas. 

3.2. sajaro nivTebis Sesaxeb moZRvreba

sakiTxze msjelobisas SegviZlia upirvelesad aRvniSnoT, rom sakuTreba erTiania 

yvela mesakuTrisTvis, yvela mesakuTre ki Tanasworia sakuTrebis winaSe.120

dReisTvis, sanivTo samarTali gafarToebulia sajaro-samarTlebrivi debulebebiT. 

115 gegenava d., samSeneblo samarTali da misi samarTlebrivi buneba, samarTlis Jurnali „sarCevi“, N1(2), Tbili-

si, 2011, 24.

116 lafaCi e., uZrav nivTebze sanivTo uflebaTa registraciis gavlena sanivTo uflebaTa ganxorcielebasa da 

dacvaze, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tbilisi, 2016, 38.

117 WeWelaSvili z., sanivTo samarTali (SedarebiT-samarTlebrivi kvleva), Tbilisi, 2014, 122-123.

118 iqve.

119 kobaxiZe a., samoqalaqo samarTali (zogadi nawili), Tbilisi, 2001, 14.

120 zoiZe b., qarTuli sanivTo samarTali (meore gadamuSavebuli da srulyofili gamoSveba), gamomcemloba 

„mecniereba“, Tbilisi, 2003, 81.
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am dargze aRniSnuli gavlenebi sagrZnoblad SesamCnevia. upirvelesad es Cans sajaro 

nivTebis Sesaxeb moZRvrebaSi.

aRsaniSnavia, rom sajaro nivTebis cneba ar aris samoqalaqo samarTalSi arsebuli 

cnebis identuri.121 erT-erTi cnobili Teoriis mixedviT, sajaro nivTebi saxelmwifos 

gansakuTrebuli sajaro uflebis obieqtebia. e. ieringis azriT, adamianebze nivTebis da-

morCilebis ori forma arsebobs: kerZo sakuTreba da sajaro sargebloba. pirvel SemTx-

vevaSi, gvaqvs individualuri ufleba, meoreSi ki - saerTo. sajaro nivTebis SemTxvevaSi 

swored, rom saerTo sargebloba gvaqvs saxeze. sxva poziciis Tanaxmad, sajaro nivTebis 

mesakuTre saxelmwifoa.122

mniSvnelovania am sakiTxze saubrisas SevexoT wylis regulirebas da am mimar-

TulebiT saqarTvelos kanonmdeblobas. wylis Sesaxeb saqarTvelos kanoni awesrigebs 

wyliT sargeblobasTan, wylis nebismieri saxiT gamoyenebasTan da saqarTvelos wylebis 

regulirebasTan dakavSirebul sakiTxebs. aRniSnuli kanonis me-6 muxlis pirveli pun-

qtis mixedviT, saqarTvelos teritoriaze arsebuli wyali saxelmwifo sakuTrebaa da 

gaicema mxolod sargeblobisaTvis. akrZalulia yovelgvari qmedeba, romelic pirdapir 

an faruli formiT xelyofs wylis saxelmwifo sakuTrebis uflebas. Sesabamisad, saqarT-

velos saxmeleTo teritoriaze, mis wiaRSi, kontinentur SelfSi, teritoriul wylebSi 

da gansakuTrebul ekonomikur zonaSi arsebuli wyali saqarTvelos erovnuli simdidrea 

da mas saxelmwifo icavs.

sajaro nivTebs aseve miekuTvneba tyis gansazRvruli masivebi, saxelmwifo nakrZali, 

erovnuli parki, bunebis Zeglisa da aRkveTilis teritoriebi da am teritoriebze arse-

buli bunebrivi resursebi da a.S. 

samarTlis literaturaSi, Tavis mxriv, sajaro nivTebi iyofa sxvadasxva saxeobad. am 

mxriv, SegviZlia erT-erT saxeobad gamovyoT specialuri sargeblobis sajaro nivTebi 

(radgan maTi gamoyeneba SeuZlia mxolod imas, visac specialuri saxelmwifo aqtis (ne-

barTva, licenzia da a.S.) safuZvelze mieca es ufleba) da saerTo sargeblobaSi arsebu-

li sajaro nivTebi, romlebic imyofebian yvelas sargeblobaSi specialuri nebarTvis Tu 

Tanxmobis gareSe.123

Tu samoqalaqo samarTlis mixedviT, nivTi mxolod sxeulebrivi sagnebia, sajaro niv-

Ti SeiZleba arasxeulebrivi saganic iyos, mag: sahaero sivrce an eleqtrodeni. xolo, 

Tu samoqalaqo samarTalSi nivTi aris erTeuli sagani, sajaro nivTi SeiZleba iyos am sa-

ganTa erToblioba. magaliTad, sajaro nivTia biblioTeka, maSin rodesac sanivTo samar-

TalSi nivTad iTvleba ara mTlianad biblioTeka, aramed TiToeuli wigni.124

is faqti, rom nivTi SeiZleba daiyos kerZo da sajaro nivTad, aranair gavlenas ar 

axdens, arc sakuTrebis cnebaze da arc mis Sinaarsze da Sesabamisad, ar iwvevs maTSi cvl-

ilebebis Setanis aucileblobas.125 sajaro nivTebisa da maTze mxolod (eqskluziurad) 

saxelmwifo sakuTrebis uflebis arseboba ar niSnavs, rom arsebobs sakuTrebis gansa-

121 Wanturia l., uZravi nivTebis sakuTreba, gamomcemloba „samarTali“, Tbilisi, 2001, 240.

122 zoiZe b., qarTuli sanivTo samarTali (meore gadamuSavebuli da srulyofili gamoSveba), gamomcemloba 

„mecniereba“, Tbilisi, 2003, 82.

123 miqaberiZe r., uZravi nivTis cnebis da uZrav nivTze sakuTrebis uflebis problematika qarTul kanonmde-

blobaSi, marTlmsajuleba da kanoni, #1, Tbilisi, 2013, 109.

124 Wanturia l., uZravi nivTebis sakuTreba, gamomcemloba „samarTali“, Tbilisi, 2001, 240.

125 miqaberiZe r., uZravi nivTis cnebis da uZrav nivTze sakuTrebis uflebis problematika qarTul kanonmde-

blobaSi, marTlmsajuleba da kanoni, #1, Tbilisi, 2013, 108.
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kuTrebuli saxe - saxelmwifo sakuTreba. magaliTisTvis SegviZlia aRvniSnoT, rom rasac 

kontinenturi evropis qveynebis samarTlebrivi mowesrigeba sajaro nivTebs uwodebs, 

postkomunistur qveynebSi miCneulia saxelmwifo, sazogadoebriv sakuTrebad.126

daskvnis saxiT ki SegviZlia SevajamoT, rom sajaro nivTebi Tavisi arsiT saxelmwi-

foebrivi interesis gansakuTrebul sagnebs warmoadgenen. SeiZleba iTqvas, rom sajaro 

nivTebTan mimarTebiT saxelmwifos aqvs politika - aseT nivTebi Tavisi mniSvnelobiTa 

da daniSnulebiT warmoadgendes mxolod saxelmwifo sakuTrebas, ar daiSvebodes aseT 

nivTebze kerZo sakuTreba da iyos mudmivad saxelmwifos gamgeblobaSi. aRniSnuls is 

axsna aqvs, rom aseT nivTebze saxelmwifos aqvs gansakuTrebuli interesi da saxelmwi-

foebrivi miznebi. 

3.3. mesakuTris vinaobis mniSvneloba sanivTo uflebebis 
mowesrigebisas

saqarTvelos sakonstitucio sasamarTlos mier konstituciis me-19 muxlTan dakav-

SirebiT araerTi mniSvnelovani da saintereso gancxadeba gvxvdeba. erT-erT saqmeze sa-

konstitucio sasamarTlom ganacxada, rom „konstituciis aRniSnuli norma pirvel rigSi 

gulisxmobs sakuTrebis uflebis yvelasaTvis Tanabrad aRiarebasa da uzrunvelyofas, 

imisgan damoukideblad, Tu ra saxiT vlindeba sakuTrebis ufleba. amasTan, sasamarT-

los amave gadawyvetilebaSi vxvdebiT sasamarTlos msjelobas imis Taobaze, rom kon-

stituciiT aRiarebuli da uzrunvelyofili sakuTreba gulisxmobs yvelasaTvis erTiani 

da Tanaswori sakuTrebis uflebis damkvidrebas. saqarTvelo postsabWouri qveynebidan 

erT-erTi pirveli saxelmwifoa, romelmac uari Tqva sakuTrebis formebze da, Sesa-

bamisad, privilegiuri mesakuTris institutze. aseT mesakuTres sabWoTa sinamdvileSi 

warmoadgenda saxelmwifo. saqarTvelos konstituciis 21-e muxlSi (moqmedi redaqciis 

me-19 muxli) Cadebuli sakuTrebis idea saxelmwifos, rogorc mesakuTres, uflebrivad 

aTanabrebs sxva mesakuTreebTan. amis Sesabamisad Camoyalibda qarTuli samoqalaqo kanon-

mdebloba.127

saqarTvelos konstituciis 21-e muxlSi Cadebuli sakuTrebis idea saxelmwifos, ro-

gorc mesakuTres, uflebrivad aTanabrebs sxva mesakuTreebTan. amis Sesabamisad Camoy-

alibda qarTuli samoqalaqo kanonmdebloba. saqarTvelos axali samoqalaqo kodeqsis 

24-e muxlis me-4 nawilSi mocemulia umniSvnelovanesi debuleba, rom ,,saxelmwifo samo-

qalaqo-samarTlebriv urTierTobebSi monawileobs iseve, rogorc kerZo samarTlis iu-

ridiuli piri». kerZosamarTlebriv urTierTobebSi pirTa Tanasworobis dakanonebulma 

principma saxelmwifo gaaTanabra am urTierTobis sxva subieqtebTan.128

Sesabamisad, pirvel rigSi, aRsaniSnavia, rom saqarTvelos konstituciis me-19 muxli 

saxelmwifos umniSvnelovanes gadawyvetilebas Seicavs, gadawyvetilebas kerZo sakuTre-

bis aRiarebisa da dacvis konteqstSi. es norma gamoxatavs sakuTrebis konstituciuri 

126 Wanturia l., uZravi nivTebis sakuTreba, gamomcemloba „samarTali“, Tbilisi, 2001, 238.

127 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis gadawyvetileba # 1/4/184, 228 saqmeze 

„saaqcio sazogadoebebi - „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“, 2, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=139 [13.06.2023].

128 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/14/184,228 gadawyvetileba saqmeze 

„saaqcio sazogadoebebi „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“. 2. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=146 [13.06.2023].
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uflebis subieqtebTan dakavSirebiT arsebul Tanxmobas da awesebs, rom sakuTrebis, misi 

SeZenis, gasxvisebis an memkvidreobiT miRebis ufleba sayovelTao xasiaTs atarebs da am 

elementebis gauqmeba dauSvebelia.129

sakuTrebis ufleba mniSvnelovan adamianur Rirebulebas warmoadgens. Tumca imisaT-

vis, rom pirma isargeblos konstituciis 21-e muxliT (konstituciis moqmedi redaqciis 

me-19 muxli) dadgenili garantiebiT, saWiroa igi warmoadgendes am uflebis subieqts.130 

am konteqstSi aRsaniSnavia saxelmwifo qonebis Sesaxeb saqarTvelos kanoni, romelic 

awesrigebs saqarTvelos saxelmwifo qonebis marTvasTan, gankargvasa da sargeblobaSi ga-

dacemasTan dakavSirebul urTierTobebs. dasaxelebuli kanoni aregulirebs saxelmwifo 

qonebis flobasTan, sargeblobasTan da gankargvasTan dakavSirebul sakiTxebs, rac niS-

navs imas, rom qoneba, romelic samoqalaqo kodeqsSia definicirebuli Tu saxelmwifos 

sakuTrebaSia, is specialur regulirebas eqvemdebareba. Sesabamisad, is faqti, Tu vis sa-

kuTrebaSi aRiricxeba qoneba gavlenas axdens sakuTrebis uflebis dacvis meqanizmebsa da 

mis gankargvasTan Tu flobasTan dakavSirebuli sakiTxebis mowesrigebaze da miuxedavad 

imisa, rom sanivTo uflebebis mowesrigebas samoqalaqo kodeqsi iTvaliswinebs, mesaku-

Tris vinaobis mixedviT icvleba CarCo regulacia. sanivTo uflebebi, romlebic kerZo 

urTierTobebSi samoqalaqo kodeqsis Sesabamisad ganimarteba da wydeba, saxelmwifos me-

sakuTreobis pirobebSi saxecvlili formiT vlindeba. saxelmwifo qonebis Sesaxeb saqa-

rTvelos kanonis pirveli muxlis me-6 punqtis mixedviT, saxelmwifo qonebis marTvasa da 

gankargvas axorcielebs saqarTvelos ekonomikisa da mdgradi ganviTarebis saministros 

sistemaSi Semavali sajaro samarTlis iuridiuli piri  saxelmwifo qonebis erovnuli 

saagento. 

winamdebare naSromSi, TiToeul institutTan mimarTebiT, detalurad vecdebi gan-

vixilo samoqalaqo kanonmdeblobiT gaTvaliswinebuli sanivTo uflebebis saxecvlili 

buneba sajarosamarTlebrivi regulirebis procesSi. 

imisda miuxedavad, saxelmwifos teritoriaze arsebuli miwis ra nawili iqneba ker-

Zo sakuTrebaSi da vin iqnebian misi mesakuTreebi, kerZo sakuTrebis regulireba yvela 

SemTxvevaSi saxelmwifos eqskluziur kompetenciad rCeba da, Sesabamisad, igi uflebamo-

silia, nebismier dros, konstituciuri wesrigis farglebSi moaqcios ama Tu im sakuTre-

bis obieqtis Sinaarsi da farglebi. SesaZlebelia arsebobdes konkretuli miwis nakveTi, 

romelze sakuTrebis uflebac, Tavisi strategiuli mniSvnelobidan gamomdinare, war-

moadgendes saxelmwifo usafrTxoebis nawils. msgavsia sasamarTlos pozicia garemos 

dacvis sajaro interesTan dakavSirebiT. sasamarTlo ar gamoricxavs, rom garkveuli 

kategoriis miwis, magaliTad, sarekreacio zonebis gasxvisebis akrZalva emsaxurebodes 

garemos dacvis miznebs.131

erTi mxriv, saxelmwifo qonebis Sesaxeb saqarTvelos kanoni awesrigebs saxelmwifo 

sakuTrebaSi arsebuli qonebis sakiTxebs, risgan damoukidebladac regulirdeba munic-

129 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis N3/1/512 gadawyvetileba saqmeze «daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg», II-51. ix.: h  ps://constcourt.ge/ka/judicial-acts?le-
gal=484 [14.06.2023].

130 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis gadawyvetileba #1/466 saqmeze „saqarTve-

los saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-7, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=542 
[14.06.2023].

131 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis N3/1/512 gadawyvetileba saqmeze «daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg», II-69, ix.: h  ps://constcourt.ge/ka/judicial-acts?le-
gal=484 [14.06.2023].
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ipalitetis qonebasTan dakavSirebuli SemTxvevebi. municipalitetis qonebis sakiTxebs 

awesrigebs adgilobrivi TviTmmarTvelobis kodeqsi, romelTan erTadac calkeul in-

stitutebs kodeqsis bazaze awesrigebs sxvadasxva samarTlebrivi aqti (kanonqvemdebare 

normatiuli aqti), maT Soris mTavrobis Sesabamisi dadgenilebebi. 

saxelmwifo qonebis marTvasa da gankargvasTan dakavSirebul saxelmwifo politikas 

gansazRvravs da warmarTavs ekonomikisa da mdgradi ganviTarebis saministro. aRniSnuli 

miznebisaTvis, saxelmwifo qonebad miiCneva saxelmwifos sakuTrebaSi arsebuli moZravi 

da uZravi nivTebi, aramaterialuri qonebrivi sikeTe. rac Seexeba municipalitets da mis 

qonebas, upirvelesad, unda vaxsenoT, rom municipaliteti sajaro samarTlis iuridiuli 

piria. Sesabamisad, is, rogorc ssip gamodis qonebis mesakuTre da swored municipalite-

tis uflebamosilebaSi eqceva municipalitetis sakuTrebaSi arsebuli qonebis marTva 

da gankargva, maT Soris municipalitetis moZravi qonebis pirdapiri gankargvis wesiT 

sasyidliT an usasyidlod sargeblobis uflebiT, pirobiT an upirobod gacemis Sesaxeb 

gadawyvetilebis miReba, maT Soris rig SemTxvevebSi aseT gadawyvetilebebs iRebs meria 

municipalitetis sakrebulos TanxmobiT. aseTi Tanxmobis elementis SemoReba imiT aris 

ganpirobebuli, rom Tavisi mniSvnelobiT gansakuTrebul SemTxvevebSi mxolod aRmas-

rulebelma xelisuflebam ar miiRos sakiTxze gadawyvetileba, maT Soris qonebis gan-

kargvis Taobaze da aseT dros aRmasrulebel xelisuflebas, magaliTad merias esaWiroe-

bodes municipalitetis sakrebulos Tanxmoba. 

aRsaniSnavia, rom adgilobrivi TviTmmarTvelobis kodeqsi Tbilissa da sxva munici-

palitetebSi qonebis gankargvisa da miRebisaTvis gansxvavebul wess adgens, sainteresoa 

adgilobriv TviTmmarTvelobebs Soris msgavsi gansxvaveba riT SeiZleba aixsnas. 

3.4. sakuTrebis uflebis sajarosamarTlebrivi specifika qonebis 
gasxviseba-gankargvisas

sanivTo samarTlebrivi uflebebi sajarosamarTlebriv sferoSi aRar eqvemdebareba 

Tavisufali mopyrobis standartebs da mesakuTrec ki SezRudulia maT Soris gankargvis 

procesSi. saxelmwifo qonebis gankargvis formebia:

• saxelmwifo qonebis municipalitetis sakuTrebaSi gadacema;

• privatizeba;

• marTvis uflebiT gadacema;

• gacvla;

• realizacia;

• lizingis formiT gacema;

• ganawileba da ganadgureba saqarTvelos kanonmdeblobiT dadgenili wesiT.

aucilebelia SevexoT ara mxolod ganmkargveli piris vinaobas da mis specifikas 

mesakuTred saxelmwifos warmodgenis SemTxvevaSi, aramed mniSvnelovania xazi gavusvaT 

sajarosamarTlebriv mowesrigebas, ra drosac kanonmdebloba aidentificirebs saxelm-

wifo qonebis SemZen pirTa wres. kanonmdeblobaSi amgvari Canaweris arsebobis pirobebSi, 

calsaxaa, rom rigi gamonaklisebis dawesebis safuZvelze, saxelmwifo qonebis SemZeni ver 

iqneba nebismieri piri. 

aRsaniSnavia, rom ar unda gamoiricxos garkveuli kategoriis qonebisadmi saxel-

mwifos gansakuTrebuli uflebebi. Tumca, sasamarTlo aseve imasac aRniSnavs, rom sa-

kuTrebis sazogadoebrivi saWiroeba da Sesabamisad socialuri funqcia ar SeiZleba 
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ganisazRvrebodes imis mixedviT, Tu vin aris mesakuTre subieqti. sakuTreba, rogorc 

faseuloba, avaldebulebs nebismier subieqts – iqneba es saxelmwifo Tu kerZo piri. 

es valdebuleba uSualod sakuTrebidan gamomdinareobs. amitomac, vis xelSic ar unda 

aRmoCndes sadavo normiT gansazRvruli obieqtebi, socialuri tvirTisgan isini ver ga-

Tavisufldebian.132

saxelmwifo qonebis Sesaxeb saqarTvelos kanonisa da adgilobrivi TviTmmarTvelo-

bis kodeqsiT saxelmwifos an/da municipalitetis qonebis SemZeni (garda saxelmwifo sa-

kuTrebaSi arsebuli sasoflo-sameurneo daniSnulebis miwis nakveTisa da saxelmwifos 

sakuTrebaSi arsebuli moZravi qonebis privatizebis/realizaciis SemTxvevebisa) SeiZleba 

iyos mxolod kanoniT pirdapir gaTvaliswinebuli piri.

rac Seexeba municipalitetis qonebas, igi iyofa or kategoriad – ZiriTad (ganusx-

visebel) qonebad da damatebiT qonebad. ZiriTadi (ganusxvisebeli) qoneba aris munici-

palitetis uflebamosilebis ganxorcielebis safuZveli. ZiriTadi qonebis gamoyeneba 

SeiZleba mxolod municipalitetis sajaro funqciebis Sesasruleblad da uflebamo-

silebis gansaxorcieleblad, xolo damatebiTi qoneba aris qoneba, romelic ar aris 

ZiriTadi (ganusxvisebeli) qonebis nawili da romelic municipalitetma SeiZleba gamoi-

yenos saqarTvelos kanonmdeblobiT dadgenili wesiT (ix. adgilobrivi TviTmmarTvelo-

bis kodeqsis muxli 106.4 da 106.5). aqve aRsaniSnavia isic, rom municipalitetis ZiriTadi 

(ganusxvisebeli) qonebis gasxviseba SesaZlebelia municipalitetis sakrebulos Tanxmo-

biT, mxolod im SemTxvevaSi, Tu am qonebam dakarga Tavisi funqciuri daniSnuleba.

aRsaniSnavia, rom moqmedi kanonmdeblobiT saxelmwifo qoneba SesaZloa mdebareob-

des saqarTvelos nebismier teritoriaze, maT Soris municipalitetebis administraciul 

sazRvrebSi. Tavis mxriv, municipalitetis qoneba SeiZleba mdebareobdes rogorc munic-

ipalitetis teritoriaze, ise misi farglebis gareT. aRniSnulTan dakavSirebiT mniS-

vnelovania vaxsenoT, rom im SemTxvevaSi, rodesac saqme exeba saxelmwifos sakuTrebaSi 

arsebuli iseTi qonebis gankargvas, romelic mdebareobs municipalitetis sazRvrebSi, 

saxelmwifo (ekonomikis saministro) mimarTavs municipalitets SesaZlo gasxvisebasTan 

an/da sxva nebismieri formiT gankargvasTan dakavSirebiT municipalitetis poziciis mo-

sasmenad, Tumca, municipalitetis uari ar aferxebs saxelmwifos gankargvis procesSi. am 

mimarTvas is daniSnuleba aqvs, rom municipaliteti Tavis sakuTrebaSi arsebul terito-

riaze erTian ganaSenianebis koncefcias amuSavebs da SesaZloa, saxelmwifos mier damou-

kideblad miRebuli gadawyvetileba konkretuli valdebulebebis Sesrulebis pirobiT 

gankargvaze - ar Seesabamebodes municipalitetis ganaSenianebisa da zogadad, terito-

riebis aTvisebis strategias.

aRniSnulTan erTad mniSvnelovania daveyrdnoT municipalitetis qonebis privatize-

bis, sargeblobisa da marTvis uflebebiT gadacemis, saprivatizebo safasuris, sawyisi 

saprivatizebo safasuris, qiris safasuris, qiris sawyisi safasuris gansazRvris da anga-

riSsworebis wesebis damtkicebis Sesaxeb saqarTvelos mTavrobis 2014 wlis 8 dekembris 

№669 dadgenilebas, romelic adgilobrivi TviTmmarTvelobis kodeqsis bazaze adgens 

konkretul wesebs. xazgasasmelia, rom municipalitetis sakrebulo uflebamosilia, mu-

nicipalitetis gamgeblis/meris wardginebiT, daadginos municipalitetis qonebis pri-

vatizebis, sargeblobisa da marTvis uflebebiT gadacemasTan dakavSirebiT, adgilo-

brivi TviTmmarTvelobis kodeqsiT da am dasaxelebuli wesiT gaTvaliswinebulis garda, 

132 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/14/184,228 gadawyvetileba saqmeze 

„saaqcio sazogadoebebi „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“. 3. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=146 [13.06.2023].
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damatebiTi wesebi, romlebic ar ewinaaRmdegeba da gamomdinareobs maTgan. Sesabamisad, 

qonebis privatizeba iqneba Tu sargeblobiT gadacema - samoqmedo wesebis dadgenis pre-

rogativa sakrebulosac gaaCnia. 

3.4.1. privatizeba

saxelmwifo qonebis privatizeba gulisxmobs fizikuri da iuridiuli pirebis an maTi 

gaerTianebebis mier saxelmwifo qonebaze sakuTrebis uflebis SeZenas mxolod kanoniT 

gaTvaliswinebuli gzebiT. am gzebidan aRsaniSnavia eleqtronuli an/da sajaro auqcioni, 

pirdapiri miyidva, konkurentuli SerCevis safuZvelze pirdapiri miyidvisa da usasyid-

lod sakuTrebaSi gadacemis formebi da a.S. (kanoni am gzebis amomwurav CamonaTvals iT-

valiswinebs) (saxelmwifo qonebis Sesaxeb kanonis muxli 2.g). privatizebisas privatizebis 

ganmaxorcielebel organosa da qonebis SemZens Soris ideba Sesabamisi xelSekruleba, 

romelic sajaro reestrSi sakuTrebis uflebis registraciisa da Sesabamisi valdebule-

bebis (maT Soris, aseTis arsebobis SemTxvevaSi, saprivatizebo safasuris gadaxdis val-

debulebis) warmoSobis safuZvelia. mniSvnelovania yuradReba gavamaxviloT am mimar-

TulebiT arsebul praqtikaze da aRvniSnoT, rom praqtikaSi, rogorc wesi privatizebisas 

saxelmwifo umravles SemTxvevaSi iyenebs valdebulebis registraciis meqanizms da Sesa-

bamisad, qonebas valdebulebis dadgenis safuZvelze gankargavs (es valdebuleba SeiZle-

ba iyos investiciis ganxorcieleba da konkretuli minimaluri zRvris dadgena, agreTve, 

konkretuli miznobriobiT qonebis gamoyeneba da a.S.). Sesabamisad, aseT SemTxvevaSi, Sei-

Zleba iTqvas, rom sakuTrebis SemZeni SezRudulia sakuTrebiT Tavisuflad sargeblobi-

Ta da am uflebis srulad realizebis SesaZleblobiT. 

damatebiT unda aRiniSnos, rom sainvesticio pirobebis ararsebobisas qonebis SemZens 

ufleba aqvs, saprivatizebo valdebulebis Sesrulebis mizniT ipoTekiT datvirTos SeZe-

nili uZravi nivTi. Sesabamisad, am saxis Canaweris sakanonmdeblo doneze arseboba Sesa-

Zloa imazec miuTiTebdes, rom radgan ipoTekiT datvirTvis SesaZlebloba kanoniT aqvs 

miniWebuli SemZens, xom ar unda vivaraudoT, rom rac kanoniT ar aris miniWebuli da 

gansazRvruli, aseTi uflebebi SemZens ar gaaCnia da Sesabamisad, sakuTrebis uflebiT 

sargeblobis pirobebSi SemZeni ar aris Tavisufali da igi srulad damokidebulia kano-

nis Sesabamisad misTvis pirdapir miniWebuli uflebebis regulirebaze.

aqve aRsaniSnavia isic, rom saxelmwifo sakuTrebaSi arsebuli uZravi nivTis upirobo 

auqcionis formiT privatizebisas Sesabamisi xelSekrulebis formas amtkicebs saminis-

tro. Sesabamisad, saxelmwifos qonebaze sakuTrebis uflebis SesaZenad rig SemTxveva-

Si saWiroa ara mxolod werilobiTi formis dacva, aramed srulad ixevs ukan mxareTa 

saxelSekrulebo Tavisuflebis moqmedebis farglebi da mxareebi SezRudulni arian xe-

lSekrulebis Sinaarsis gansazRvrisas. maT ar SeuZliaT rom Tavisuflad gansazRvron 

xelSekrulebis pirobebi, piriqiT, valdebulni arian gamoiyenon ekonomikis saministros 

mier gansazRvruli, Sedgenili da damtkicebuli xelSekruleba.

kanonmdebloba agreTve iTvaliswinebs iseTi saxelmwifo qonebis nusxas, romelic 

saerTod ar eqvemdebareba privatizebas. mag: wiaRi, wylis resursebi, bunebis Zegli, 

aRkveTili, erovnuli parki, pirutyvis gadasareki trasebi da a.S. (ix. saxelmwifo qonebis 

Sesaxeb kanonis muxli 4.1).

sakuTrebis ufleba adamianis ara marto arsebobis elementaruli safuZvelia, aramed 

uzrunvelyofs mis Tavisuflebas, misi unarisa da SesaZleblobebis adekvatur real-
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izacias, cxovrebis sakuTari pasuxismgeblobiT warmarTvas. yovelive es kanonzomierad 

ganapirobebs individis kerZo iniciativebs ekonomikur sferoSi, rac xels uwyobs ekono-

mikuri urTierTobebis, Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas, nor-

malur, stabilur samoqalaqo brunvas.133

aqve mokled unda SevexoT auqcionis sakiTxs. auqcionis formiT saxelmwifo qonebis 

gankargvis/sargeblobis uflebiT gadacemis mizania, sakuTrebis/sargeblobis/marTvis 

ufleba mianiWos auqcionSi monawile im pirs, romelic vaWrobis procesSi saxelmwifo 

qonebis ganmkargav subieqts yvelaze maRal saprivatizebo safasurs/sargeblobaSi gada-

cemis safasurs SesTavazebs, xolo Tu auqcioni gamocxaddeba pirobebiT – sakuTrebis/

sargeblobis/marTvis ufleba mianiWos auqcionSi monawile im pirs, romelic aiRebs val-

debulebas, daakmayofilos gamocxadebuli pirobebi, da vaWrobis procesSi saxelmwifo 

qonebis ganmkargav subieqts yvelaze maRal saprivatizebo safasurs/sargeblobaSi gada-

cemis safasurs SesTavazebs. amasTan, auqcionSi monawileobis misaRebad dainteresebuli 

piri valdebulia warmoadginos upirobo da gamouxmobi sabanko garantia/be. aqve isic 

unda aRiniSnos, rom eleqtronul auqcionSi damarcxebul monawileebs be/upirobo da 

gamouxmobi sabanko garantia daubrundebaT eleqtronuli auqcionis dasrulebidan 10 

samuSao dRis vadaSi.

rac Seexeba municipalitetis qonebis privatizebas, aRniSnuli xorcieldeba sajaro 

an eleqtronuli auqcionis formiT, xolo Tbilisis qonebis privatizeba – agreTve 

pirdapiri gankargvis, gacvlis an konkurentuli SerCevis safuZvelze pirdapiri gan-

kargvis formiT. Tbilisis qonebis pirdapiri gankargvis an konkurentuli SerCevis sa-

fuZvelze pirdapiri gankargvis formiT privatizeba SeiZleba sasyidliT, pirobiT an 

upirobod da aRniSnulze gadawyvetilebas iRebs mTavroba Tbilisis sakrebulos Tanxmo-

biT. amavdroulad, Tbilisis qonebis SemZens ufleba ar aqvs, saprivatizebo valdebule-

bebis Sesasruleblad ipoTekiT an giravnobiT datvirTos SeZenili qoneba mTavrobis mier 

gansazRvruli warmomadgenlis (rwmunebulis) an am mizniT Tbilisis mier dafuZnebuli 

sajaro samarTlis iuridiuli piris Tanxmobis gareSe.

auqcionis formiT municipalitetis qonebis gankargvis mizania sakuTrebis/sarge-

blobis uflebis miniWeba auqcionSi monawile im pirisTvis, romelic vaWrobis procesSi 

municipalitetis qonebis ganmkargav subieqts yvelaze maRal fass SesTavazebs, xolo 

Tu auqcioni pirobebiT gamocxaddeba – sakuTrebis/sargeblobis uflebis miniWeba au-

qcionSi monawile im pirisTvis, romelic aiRebs valdebulebas, daakmayofilos gamocxa-

debuli pirobebi, da vaWrobis procesSi municipalitetis qonebis ganmkargav subieqts 

yvelaze maRal fass SesTavazebs (TviTmmarTvelobis kodeqsis muxli 119.3).

rom SevajamoT, auqcionis mizania obieqturad da miukerZoeblad, kerZo intereseb-

ze dayrdnobiT ar ganxorcieldes municipalitetis qonebis raime formiT gankargva da 

sajarod gamocxadebuli pirobebis safuZvelze im pirma, romelic daakmayofilebs moTx-

ovnas da gadaixdis yvelaze met Tanxas - moipovos sakuTreba qonebaze. 

gasaTvaliswinebelia SemZenis uflebebi sakuTrebaSi qonebis miRebis Semdgom da am 

qonebis gankargvis SesaZlebloba. kerZo urTierTobebSi arsebuli specifikisgan gansx-

vavebiT, municipalitetis qonebis SemTxvevaSi, sakuTrebis uflebis gadacemis Semdeg, 

xelSekrulebis moqmedebis periodSi, municipalitetis qonebis SemZenis mier munici-

palitetis SeZenili qonebis gasxvisebis SemTxvevaSi, municipalitetis qonebis SemZeni 

133 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis N 1/2/384 gadawyvetileba saqmeze „saqarT-

velos moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“, II-5, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=291 [13.06.2023].
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valdebulia, municipalitetis qoneba axal mesakuTreze gaasxvisos imave pirobebiT, rac 

gaTvaliswinebuli iyo oqmiTa da xelSekrulebiT. municipalitetis qonebis SemZenis mier 

municipalitetis qonebis gasxvisebis Sesaxeb informacia werilobiT unda ecnobos mu-

nicipalitetis qonebis mmarTvels.

3.4.2. saxelmwifo sakuTrebaSi arsebuli sasoflo-sameurneo 
daniSnulebis miwis privatizeba

rac Seexeba  saxelmwifo sakuTrebaSi arsebul sasoflo-sameurneo daniSnulebis mi-

wis nakveTsa da aseTi miwis nakveTis privatizebas, upirvelesad aRsaniSnavia saqarTve-

los konstituciis me-14 muxlis me-4 punqtiT Tanaxmad, sasoflo-sameurneo daniSnulebis 

miwa, rogorc gansakuTrebuli mniSvnelobis resursi, SeiZleba iyos mxolod saxelmwi-

fos, TviTmmarTveli erTeulis, saqarTvelos moqalaqis an saqarTvelos moqalaqeTa gaer-

Tianebis sakuTrebaSi. gamonaklisi SemTxvevebi SeiZleba dadgindes organuli kanoniT, ro-

melic miiReba parlamentis sruli Semadgenlobis aranakleb ori mesamedis umravlesobiT.

sakuTrebis konstituciur-samarTlebrivi garantia moicavs iseTi sakanonmdeblo ba-

zis Seqmnis valdebulebas, romelic uzrunvelyofs sakuTrebiTi uflebis praqtikul 

realizebas da SesaZlebels gaxdis sakuTrebis SeZenis gziT qonebis dagrovebas.134 saxel-

mwifos ara aqvs ufleba sakanonmdeblo xelisufleba gamoiyenos imgvarad, rom amiT xde-

bodes sayovelTaod aRiarebuli samarTlebrivi principebis uaryofa, vinaidan saxelmwi-

foc SezRudulia samarTliT.135

kanonmdebloba adgens saxelmwifo sakuTrebaSi arsebuli sasoflo-sameurneo dan-

iSnulebis miwis privatizebis formebs. msgavsi formebis dadgena isev saxelmwifo qonebis 

mniSvnelobas ukavSirdeba da saerTo jamSi mivdivarT Semdeg mocemulobamde: saxelmwifo 

qonebis pirdapiri miyidvis formiT privatizebis mizania, sakuTrebis ufleba gadaeces im 

myidvels, romelic srulad da keTilsindisierad Seasrulebs saxelmwifo qonebis pirda-

piri miyidvis formiT privatizebisaTvis dadgenil pirobas (pirobebs).

aseve isic unda aRiniSnos, rom mxolod formebis SezRudvas ar vxvdebiT sasof-

lo-sameurneo daniSnulebis miwis SemTxvevaSi da aseT dros adgili aqvs SemZeni subi-

eqtis moqalaqeobrivi niSniT SezRudvasac. kerZod, sasoflo-sameurneo daniSnulebis 

miwis sakuTrebis Sesaxeb saqarTvelos kanonis me-4 muxlis me-2 punqti gansazRvravs im 

sagamonakliso SemTxvevas, rodesac SesaZlebelia ucxoels warmoeSvas sakuTrebis ufle-

ba sasoflo-sameurneo daniSnulebis miwaze (memkvidreobiT miReba). Sesabamisad, kanoni 

ucxoelTan mimarTebiT saqarTvelos kanonmdeblobiT uzrunvelyofil sakuTrebis SeZe-

nis farTo SesaZleblobebs aviwroebs.136

sainteresoa, Tu ram ganapiroba sakuTrebis SeZenis msgavsad daviwroeba da ramdenad 

„axsnadia“ aRniSnuli konstituciiT garantirebuli sakuTrebis uflebis TvalsazrisiT. 

134 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis N 3/1/512 gadawyvetileba saqmeze “daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg», II-33, ix.: h  ps://constcourt.ge/ka/judicial-acts?le-
gal=484 [13.06.2023].

135 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/14/184,228 gadawyvetileba saqmeze 

„saaqcio sazogadoebebi „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“. 2., ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=146 [13.06.2023].

136 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis N3/1/512 gadawyvetileba saqmeze «daniis 

moqalaqe heike qronqvisti saqarTvelos parlamentis winaaRmdeg», II-34, ix.: h  ps://constcourt.ge/ka/judicial-acts?le-
gal=484 [13.06.2023].
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aRniSnulTan dakavSirebiT unda aRiniSnos kanonis aseTi danawesis mizani, rac Semdegia: 

dRevandeli mdgomareobiT, arsebobs miwebis araracionalurad gasxvisebis safrTxe, ra-

mac SeiZleba uaryofiTi zegavlena moaxdinos saxelmwifos ekonomikur usafrTxoebaze, 

garemos dacvasa da qveynis uSiSroebaze, aseve, SesaZloa mniSvnelovnad daazaralos sof-

lis adgilobrivi mcxovreblebi.

3.4.3. gacvla

garda amisa, aRsaniSnavia gacvlasTan dakavSirebuli regulaciebi. saxelmwifo sa-

kuTrebaSi arsebuli uZravi nivTis gacvlaze vrceldeba saxelmwifo sakuTrebaSi ar-

sebuli uZravi nivTis privatizebisas garigebis gaformebis wesis dacvis valdebuleba. 

agreTve, gacvlisas Sesabamisi xelSekruleba ideba saqarTvelos mTavrobis mier saTana-

do gadawyvetilebis miRebidan 3 Tvis vadaSi.

rac Seexeba gacvlis regulirebas adgilobrivi TviTmmarTvelobis pirobebSi, aR-

niSnuli dasaSvebia mxolod TbilisSi da dasaxelebul SemTxvevaSi mTavroba uflebamo-

silia Tbilisis sakrebulos TanxmobiT fizikur pirs an/da kerZo samarTlis iuridiul 

pirs sakuTrebaSi gadasces Tbilisis qoneba Tbilisis sakuTrebaSi sxva qonebis gadmoce-

mis sanacvlod (gacvla). am sakiTxze gadawyvetilebas iRebs mTavroba Tbilisis sakrebu-

los TanxmobiT.

3.4.4. saxelmwifo qonebis usasyidlod sakuTrebaSi gadacema da 
pirdapiri miyidva

saqarTvelos mTavrobis gadawyvetilebiT saxelmwifo qoneba usasyidlod sakuTre-

baSi SeiZleba gadaeceT saqarTvelos okupirebuli teritoriebidan iZulebiT gadaadg-

ilebul pirebs  devnilebs. saxelmwifo qonebis konkurentuli SerCevis safuZvelze 

pirdapiri miyidvis Sesaxeb gadawyvetilebas ki iRebs saqarTvelos mTavroba, xolo rig 

SemTxvevebSi aseT gadawyvetilebis miReba ekonomikis saministrosac SeuZlia mTavrobis 

iniciativis SemTxvevaSi. 

saerTo jamSi, SeiZleba iTqvas, rom saxelmwifo qonebis gankargvisTvis kanonmde-

blobiT pirdapiraa gaTvaliswinebuli gankargvis SemTxvevebi da gzebi, rac ganasxvavebs 

mas sanivTo uflebis - sakuTrebis gankargvis samoqalaqosamarTlebrivi meqanizmebisgan. 

sakuTrebis gankargvis sajarosamarTlebrivi mowesrigeba kidev erTxel cxadyofs, rom 

qoneba, romelic saxelmwifos sakuTrebaSi iricxeba Tavisi gansakuTrebuli mniSvnelo-

biT saWiroebs ufro maRali standartiT dacvas Tavisi mniSvnelobidan gamomdinare. es 

mniSvneloba ki sxvadasxva da gansxvavebuli SeiZleba iyos. amasTan aRsaniSnavia isic, rom 

saxelmwifo sakuTrebaSi arsebul privatizebul uZrav nivTTan dakavSirebuli sadavo 

sakiTxis sasarCelo xandazmulobis vadaa 3 weli, gansxvavebiT uZrav nivTebze samoqa-

laqosamarTlebrivi xandazmulobis 6 wliani vadisgan. aRniSnuli gansxvavebac cxadyofs 

im mizans, rac kanonmdebels amoZravebs saxelmwifo qoneba moaqcios specifikur samarT-

lebriv sivrceSi da mometebuli garantiebi Tu damcavi meqanizmebi Seuqmnas saxelmwi-

fos aseT gadawyvetilebis miRebisa da Semdgomi ufleba-movaleobebis adresatad yofnis 

procesSi. analogiurad, municipalitetis privatizebul qonebasTan dakavSirebuli sada-

vo sakiTxis sasarCelo xandazmulobis vadaa 3 weli.
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aRniSnulTan erTad, aucilebelia SevexoT saxelmwifo sakuTrebaSi arsebuli moZ-

ravi nivTis gankargvis regulirebis Temas. saxelmwifos sakuTrebaSi arsebuli moZravi 

qonebis  gankargvis Sesaxeb gadawyvetilebas iRebs is saxelmwifo organo/sajaro samar-

Tlis iuridiuli piri, romelsac moZravi qoneba sargeblobaSi aqvs gadacemuli an/da 

balansze ericxeba. rac Seexeba gankargvis formebs - gansakargavad gadacemuli moZravi 

qonebis gankargvis formebia: a) auqcionis (maT Soris, eleqtronuli auqcionis) formiT 

privatizeba; b) savaWro obieqtis (maT Soris, internetmaRaziis) saSualebiT privatizeba; 

g) mesame piris meSveobiT privatizeba; d) ganawileba; e) ganadgureba.

municipalitetis/municipalitetebis kerZo samarTlis iuridiuli piris qone-

ba auqcionis gareSe, sakuTrebaSi SeiZleba gadaeces Sesabamis municipalitets/munici-

palitetebs.

mniSvnelovania imis aRniSvnac, rom municipalitetis qonebis privatizebis Sesaxeb 

garigebis baTilobis sakiTxi wydeba saqarTvelos kanonmdeblobiT dadgenili wesiT. imis 

gaTvaliswinebiT, rom garigebis baTilobis specialur SemTxvevebs ar icnobs arc saxel-

mwifo qonebis Sesaxeb saqarTvelos kanoni da arc adgilobrivi TviTmmarTvelobis ko-

deqsi (maT Soris arc miTiTebaa regulirebuli sxva sakanonmdeblo aqtze), baTilobis 

sakiTxebi unda mowesrigdes samoqalaqo kanonmdeblobiT da sanivTo uflebebis pirobeb-

Si ufro konkretulad ki - samoqalaqo kodeqsiT. Sesabamisad, sanivTo uflebebis mier 

sajarosamarTlebrivi bunebis morgebis miuxedavad, garigebis namdviloba sabolood 

kerZosamarTlebriv Semowmebasa da regulirebas eqvemdebareba.

kidev erTi paraleli, rac sanivTo uflebebisaTvis damaxasiaTebel institutebze 

msjelobisas SegviZlia gavavloT sajarosamarTlebrivi regulirebidan kerZosamarTle-

briv mowesrigebaze es aris mesame pirebis dacvis standarti Tundac sanivTo ufle-

bebis sajarosamarTlebriv mowesrigebaSi. adgilobrivi TviTmmarTvelobis kodeqsis 

120.7 muxlis mixedviT, municipalitetis qonebis privatizebis mizniT dadebuli Sesa-

bamisi xelSekrulebiT gaTvaliswinebuli saprivatizebo pirobebis darRvevis gamo xe-

lSekrulebis calmxrivad moSlis SemTxvevaSi privatizebuli qoneba municipalitetis 

sakuTrebaSi brundeba, xolo am qonebaze registrirebuli mesame piris (pirTa) ufleba 

(uflebebi) uqmdeba, Tu aRniSnuli qonebis datvirTvamde sajaro reestrSi moTxovnebi-

sa da uflebebis Sesaxeb CanawerSi registrirebulia saprivatizebo valdebulebis (val-

debulebebis) amsaxveli Sesabamisi informacia. amasTanave, qonebis SemZens municipalite-

ti ar aunazRaurebs gadaxdil Tanxebsa da gaweul xarjebs.

3.5. saxelmwifo sakuTrebaSi arsebuli qonebis sargeblobis mizniT 
gadacema

upirvelesad aRsaniSnavia, rom samezoblo samarTlis normebi sakuTrebis uflebis 

SemzRudavi normebia. farTo gagebiT, samezoblo samarTlis normebi moicavs rogorc 

kerZosamarTlebriv, aseve sajarosamarTlebriv normebs, magaliTad, samSeneblo da gare-

mosdacviT normatiul aqtebs. ssk-is 174-e-182-e muxlebiT regulirebuli samarTlebrivi 

urTierTobebi ki ganekuTvnebian kerZosamarTlebriv davaTa kategorias.137

sargeblobaSi gadacemis pirobebSi, mosargeble SezRudulia gadacemul qonebaze 

mTeli rigi gadawyvetilebebis miRebis procesSi. akrZalulia saxelmwifo qonebis sarge-

blobaSi mimRebis mier sargeblobaSi gadacemuli saxelmwifo qonebis ipoTekiT datvirT-

137 ToTlaZe l., samoqalaqo kodeqsis komentari, wigni II, Tbilisi, 2018, 92.
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va, dagiraveba, servitutiT datvirTva, uZrav qonebaze sxvagvari gankargviTi garige-

bis dadeba an individualuri administraciul-samarTlebrivi aqtis gamocema, romelic 

iwvevs qonebis mesakuTris Secvlas (kanoniT pirdapir gaTvaliswinebuli gamonaklisebis 

daSvebiT).

fizikuri pirisa da kerZo samarTlis iuridiuli pirisaTvis saxelmwifo qonebis sasy-

idliT an usasyidlod, auqcionis gareSe gadacema SesaZlebelia ganxorcieldes mxolod 

saqarTvelos mTavrobis TanxmobiT. swored mTavroba amtkicebs saxelmwifo qonebis 

sargeblobaSi gadacemis safasuris gansazRvris wessac.

amasTan, saxelmwifo sakuTrebaSi arsebuli sasoflo-sameurneo daniSnulebis miwis 

nakveTis fizikuri pirebisa da kerZo samarTlis iuridiuli pirebisTvis sargeblobaSi 

gadacema SesaZlebelia araumetes 49 wlis vadiT, garda kanoniT gaTvaliswinebuli SemTx-

vevisa.

rac Seexeba municipalitetis qonebis sargeblobis uflebiT gadacemas, swored am 

dros Semodis regulirebaSi samoqalaqo kodeqsi da masze miTiTebiT wesrigdeba mu-

nicipalitetis qonebis sargeblobis uflebis gadacemis sakiTxi im gamonaklisebis gaT-

valiswinebiT, rac pirdapiraa mocemuli adgilobrivi TviTmmarTvelobis kodeqsSi. mu-

nicipalitetis qonebis sargeblobis uflebiT gadacemisas SesaZlebelia saqarTvelos 

samoqalaqo kodeqsiT gaTvaliswinebuli Semdegi formebis gamoyeneba: a) aRnagoba; b) uzu-

fruqti; g) qiravnoba; d) ijara; e) Txoveba da agreTve, saqarTvelos samoqalaqo kodeqsiT 

gaTvaliswinebuli sargeblobis sxva formebi.

dasaxelebuli miznis misaRwevad, municipalitetis qonebis sargeblobis uflebiT ga-

dacemis Sesaxeb xelSekruleba ideba municipalitetis aRmasrulebel organosa da dain-

teresebul pirs Soris. municipalitetis qonebis sargeblobis uflebiT gadacema xdeba 

auqcionis formiT an pirdapiri gankargvis wesiT. municipalitetis qonebis auqcionis 

formiT sargeblobis uflebiT gadacemis Sesaxeb gadawyvetilebas iRebs municipalite-

tis aRmasrulebeli organo, xolo municipalitetis qonebis pirdapiri gankargvis wesiT 

sargeblobis uflebiT usasyidlod gadacemis Sesaxeb gadawyvetilebas – municipalite-

tis aRmasrulebeli organo municipalitetis sakrebulos TanxmobiT, rac imas niSnavs, 

rom Tu municipalitetis qoneba pirs usasyidlod auqcionis gareSe unda gadaeces, rom 

gamoiricxos TviTneburi gadawyvetilebebis miReba da maTi negatiuri Sedegebi acile-

bul iqnes, aseT dros merias sakrebulos Tanxmobac esaWiroeba. 

pirdapiri gankargvis wesiT municipalitetis qonebis sargeblobis uflebiT gadacema 

SeiZleba sasyidliT an usasyidlod, pirobebiT an upirobod. municipalitetis qonebis 

sargeblobis uflebiT usasyidlod gadacema dasaSvebia araumetes 2 wlis vadiT.

sargeblobis xelSekrulebiT nakisri valdebulebis Seusruleblobis SemTxvevaSi, mu-

nicipalitetis qonebis sargeblobis uflebiT mimRebs eZleva werilobiTi gafrTxileba, 

romelSic mieTiTeba darRvevis gamosworebis vada da pirgasamtexlos odenoba. pirgasam-

texlo ganisazRvreba sargeblobis xelSekrulebiT. agreTve, sargeblobis xelSekrulebis 

pirobebis Seusruleblobis ganmeorebiT gamovlenis SemTxveva da/an dawesebul vadaSi 

pirgasamtexlos gadauxdeloba miiCneva sargeblobis xelSekrulebis calmxrivad moSlis 

safuZvlad Sesabamisi municipalitetis aRamasrulebeli organos mier. municipalitetis 

qonebis sargeblobis uflebiT mimRebs ar ubrundeba gadaxdili Tanxa da ar unazRaur-

deba mis mier gaweuli sxva xarjebi.

municipalitetis aRmasrulebeli organo, municipalitetis sakrebulos TanxmobiT, 

uflebamosilia, gadawyvitos xelSekrulebiT nakisri valdebulebebis darRvevisTvis da-

kisrebuli/dasakisrebeli pirgasamtexlosgan gaTavisuflebis sakiTxi, agreTve, sarge-
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blobis uflebiT gadacemuli municipalitetis qonebis mimRebis am qonebasTan dakavSire-

buli pirobis (pirobebis) Sesrulebis valdebulebisgan gaTavisuflebis sakiTxi, garda 

finansuri da sainvesticio valdebulebebis SesrulebasTan dakavSirebuli pirobebisa.

3.6. moTxovnis uzrunvelyofis sanivTosamarTlebrivi saSualebebi 
kerZo da sajaro samarTlis sferoSi

moTxovnis uzrunvelyofis sanivTosamarTlebriv saSualebebs ganekuTvneba ipoTeka 

da giravnoba da sainteresoa, Tu rogorc gamovlindeba TiToeuli maTgani kerZo da sa-

jaro samarTlis sferoSi. 

aRsaniSnavia, rom ipoTeka mikuTvneba sanivTo realizaciis uflebaTa rigs.138 igi Ses-

aZlebelia davyoT sajaro samarTlebriv da kerZosamarTlebriv uflebad. kerZosamarT-

lebrivi ipoTeka Tavis mxriv iyofa saxelSekrulebo da kanonismier ipoTekad. saja-

ro-samarTlebrivi miznebidan gamomdinare, ori damoukidebeli uzrunvelyofa _ ipoTeka 

da giravnoba _ gaerTianebulia erT uzrunvelyofis saSualebad. sagadasaxado giravno-

ba/ipoTeka sagadasaxado davalianebis gadaxdevinebis uzrunvelyofis RonisZiebaa. kanon-

mdeblobiT igi dadgenilia, rogorc sajaro samarTlebrivi Sinaarsis uzrunvelyofis 

erT-erTi saSualeba, romelic emsaxureba saxelmwifos vadamosuli sagadasaxado daval-

ianebis gadaxdevinebas.139

sagadasaxado giravnoba/ipoTekasa da kerZosamarTlebrivi Sinaarsis ipoTekas Soris 

warmoSobis nawilSi arsebobs gansxvavebebi: Tu kerZosamarTlebrivi ipoTekis warmoSobis 

safuZvelia mxareTa saxelSekrulebo SeTnxmeba, sagadasaxado giravnoba/ipoTekas safuZ-

vlad udevs saxelmwifos mier gamocemuli administraciuli aqti, romlis registraciis 

ufleba warmoiSoba sagadasaxado davalianebis warmoSobasTan erTad.140

sagadasaxado giravnoba/ipoTeka gansxvavdeba ipoTekisagan uflebis gavrcelebis 

kuTxiTac. saxelSekrulebo ipoTeka vrceldeba movalis (mesame piris) im qonebaze, ro-

melzedac mas ZiriTadi valdebulebis warmoSobis momentSi gaaCnia sakuTrebis ufleba 

an mesakuTrisgan aqvs miniWebuli qonebis uzrunvelyofis saxiT gamoyenebis uflebamo-

sileba. rac Seexeba sagadasaxado giravnoba/ipoTekas, igi vrceldeba piris sakuTrebaSi 

arsebul an mis balansze ricxul qonebaze (garda lizingiT miRebulisa), sagadasaxado 

davalianebis warmoqmnis Semdeg SeZenili qonebis CaTvliT.141

3.7. saxelmwifos mier samarTaldarRvevebTan dakavSirebuli 
reagirebis procesSi sakuTrebis bedi, upiratesad konfiskaciis 

pirobebSi

upirveles yovlisa aRsaniSnavia, rom konfiskaciis RonisZieba, romelic gulisxmobs 

piris sakuTrebaSi arsebuli konfiskacias daqvemdebarebuli qonebis, mesakuTris Tavis-

ufali nebis sawinaaRmdegod, iZulebiT da usasyidlod CamorTmevas da masze sakuTrebis 

138 Vieweg/Werner, Sachenrecht, Carl Heymanns Verlag, KG, Köln, Berlin, Bonn, Mün., 2006, S. 509

139 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 365.

140 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 365-366.

141 SoTaZe T., sanivTo samarTali, saxelmZRvanelo samarTlis skolebisTvis, Tbilisi, 2014, 366-367.
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uflebis gadasvlas saxelmwifos sasargeblod, warmoadgens sakuTrebis konstituciur 

uflebaSi Carevis yvelaze mkacr, intensiur SemTxvevas. konfiskaciis gziT, mesakuTre 

samudamod kargavs konfiskacias daqvemdebarebul samarTaldarRvevis iaraRze sakuTre-

bis uflebas da sakuTrebaSi nagulisxmebi yvela uflebrivi komponentiT sargeblobis 

SesaZleblobas.142 

aRniSnulis paralelurad, aRsaniSnavia, rom bunebrivi garemo, misi Semadgeneli bune-

brivi resursebi da bunebrivi resursebiT racionaluri sargeblobis uzrunvelyofa 

konstituciur doneze dacul sajaro sikeTes warmoadgens. bunebrivi resursebiT Seuz-

Rudavma, araavtorizebulma sargeblobam SesaZlebelia, safrTxe Seuqmnas maT arsebobas 

da Seuqcevadi ziani miayenos sruliad bunebriv garemos.143 

konfiskacias daqvemdebarebuli samarTaldarRvevis iaraRi, Cveulebriv, gamoiyeneba 

ara mxolod ukanono, aramed kanonieri saqmianobis gansaxorcielebladac. Sedegad, admin-

istraciuli samarTaldarRvevis iaraRis konfiskacia mesakuTris normalur ekonomikur 

saqmianobaze axdens zegavlenas. kerZod, SeuZlebeli xdeba konfiskacias daqvemdebare-

buli nivTis gamoyenebiT ekonomikuri mniSvnelobis saqmianobis Semdgomi ganxorcieleba, 

rac ekonomikuri saqmianobis ganmaxorcielebeli pirisaTvis warmoSobs damatebiT zians, 

finansur tvirTs, urTulebs Tavisi ekonomikuri saqmianobis gagrZelebis SesaZleblobas 

an calkeul SemTxvevaSi sruliad SeuZlebels xdis mas.144

sakonstitucio sasamarTlo erT-erT saqmeze ganmartavda, rom saqarTvelos admin-

istraciul samarTaldarRvevaTa kodeqsis 571 muxli, wiaRiT saTanado licenziis ga-

reSe sargeblobis SemTxvevaSi, pirdapir miuTiTebs saqmis ganmxilveli sasamarTlos 

valdebulebaze, finansur sanqciasTan erTad, gamoiyenos administraciuli samarTaldam-

rRvevis sakuTrebaSi arsebuli samarTaldarRvevis iaraRis konfiskaciis meqanizmi. ker-

Zod, samarTaldarRvevis iaraRis konfiskacia warmoadgens savaldebulo da avtomatur 

RonisZiebas administraciuli saqmis ganmxilveli sasamarTlos mier samarTaldarRvevis 

Taobaze gadawyvetilebis miRebis procesSi da ar iZleva raime gamonaklisis daSvebis 

SesaZleblobas sxvadasxva individualuri garemoebis gaTvaliswinebiT. Sesabamisad, Tu 

administraciuli saqmis ganmxilveli administraciuli sasamarTlo miva daskvnamde, rom 

pirma Caidina saqarTvelos administraciul samarTaldarRvevaTa kodeqsis 571 muxliT 

gaTvaliswinebuli administraciuli samarTaldarRveva, igi valdebulia, miiRos gad-

awyvetileba samarTaldarRvevis iaraRis konfiskaciis Taobaze. amgvarad, dasaxelebu-

li muxlis safuZvelze, saqmis ganmxilveli administraciuli sasamarTlo moklebulia 

SesaZleblobas, yovel konkretul SemTxvevaSi gansazRvros, arsebobs Tu ara samarT-

aldarRvevis iaraRis konfiskaciis realuri saWiroeba, ramdenad gamarTlebulia samar-

TaldarRvevis iaraRis CamorTmevis meqanizmis gamoyeneba saqmis garemoebebis gaTval-

iswinebiT da, Sesabamisad, moaxdinos administraciuli saxdelis individualizacia.145 

142 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 12 noembris №N 1/2/1475 gadawyvetileba saqmeze “Sps 

„beqanasi“ saqarTvelos parlamentis winaaRmdeg”. II.23, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=10212 [13.06.2023].

143 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris №1/3/611 gadawyvetileba saqmeze „Sps 

„madai“ da Sps „paliastomi 2004“ saqarTvelos parlamentisa da saqarTvelos garemosa da bunebrivi resursebis 

saministros ssip garemos erovnuli saagentos ufrosis winaaRmdeg“, II-12, ix.: h  ps://constcourt.ge/ka/judicial-acts?-
legal=537 [13.06.2023].

144 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 12 noembris №N 1/2/1475 gadawyvetileba saqmeze “Sps 

„beqanasi“ saqarTvelos parlamentis winaaRmdeg”. II.28, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=10212 [13.06.2023].

145 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 12 noembris №N1/2/1475 gadawyvetileba saqmeze «Sps 

„beqanasi“ saqarTvelos parlamentis winaaRmdeg”. II.7. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=10212 [13.06.2023].
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amavdroulad, konfiskaciis RonisZieba aris mudmivi zoma, rac konfiskaciis Taobaze 

miRebuli gadawyvetilebis kanonier ZalaSi Sesvlis Semdgom, gulisxmobs konfiskacias 

daqvemdebarebul nivTze sakuTrebis saboloo gadacemas, iZulebiT gasxvisebas. Sedegad, 

konfiskaciis gziT, mesakuTre kargavs aRniSnul nivTze sakuTrebis uflebas da masze 

sakuTrebis yvela uflebrivi komponentiT (mflobeloba, sargebloba, gankargva) sarge-

blobis SesaZleblobas.146

swored sakonstitucio sasamarTlos msjelobis Sedegad, normis arakonstituciurad 

cnobis safuZvelze, Sevida cvlileba administraciul samarTaldarRvevaTa kodeqsSi da 

Zaladakargulad iqna cnobili muxlis is normatiuli Sinaarsi, romelic wiaRiT saTanado 

licenziis gareSe sargeblobisaTvis, sanqciis saxiT, iTvaliswinebda samarTaldarRvevis 

iaraRis savaldebulo konfiskacias da gamoricxavs saqmis ganmxilveli administraciuli 

sasamarTlos mier amave sanqciis individualizaciis SesaZleblobas.

3.8. licenziebisa da nebarTvebi, rogorc sajarosamarTlebrivi 
meqanizmi

aRsaniSnavia, rom dRes moqmedi kanonmdebloba iTvaliswinebs sanebarTvo pirobebs 

mTeli rigi saqmianobis gansaxorcieleblad. sakuTrebaSi arsebuli qonebis gamoyenebac 

rig SemTxvevebSi eqvemdebareba Sesabamisi organoebis dasturs da amis erT-erTi naTeli 

gamoxatulebaa mopovebiT saqmianoba.

am sakiTxze msjelobisas SegviZlia moviSvelioT xreSis mopovebis saqmeSi germaniis 

federaluri sakonstitucio sasamarTlo msjeloba sakiTxze: Seesabameba Tu ara kon-

stitucias is garemoeba, rom nakveTis mesakuTreoba ar warmoSobs am miwaSi gamavali 

gruntis wylebiT sargeblobis uflebas da es ufleba damokidebulia administraciuli 

organos Tanxmobaze. sasamarTlom daaskvna, rom miwis nakveTis mesakuTris sargeblobis 

ufleba, pirvel rigSi, moicavda nakveTis zedapirs, xolo miwis wiaRSi arsebuli niv-

Tierebebis mopovebis, gamoyenebisa Tu gadamuSavebis ufleba yovelTvis eqvemdebareboda 

gansakuTrebul SezRudvebs. TviTon nakveTis gankargvisa da maTi sargeblobis ufleba 

mravalmxriv dakavSirebulia konstituciur SezRudvebTan.147

aRniSnuli gadawyvetilebis srulfasovani analizisa da am sakiTxTan dakavSirebiT 

saqarTvelos sakanonmdeblo regulirebis gaTvaliswinebiT, SegviZlia aRvniSnoT, rom 

swored sajarosamarTlebrivi meqanizmi awesebs zRvars sakuTrebaze yvela da nebismieri 

qmedebis ganxorcielebasTan dakavSirebiT. swored sazogadoebrivi interesia is elemen-

ti, romelic garkveulwilad ukan xevs mesakuTris srul Zalauflebas sakuTrebaze, maT 

Soris am SemTxvevis magaliTze miwis nakveTis qveS arsebul iseT monapovarze, romelic 

sazogadoebriv interesTanaa dakavSirebuli. 

146 saqarTvelos sakonstitucio sasamarTlos 2020 wlis 12 noembris №N1/2/1475 gadawyvetileba saqmeze «Sps 

„beqanasi“ saqarTvelos parlamentis winaaRmdeg”. II.8. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=10212 [13.06.2023].

147 Svabe i., germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, 272.
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3.9. iZulebiTi aRsrulebis procesi da misi sajarosamarTlebrivi 
mniSvneloba

mniSvnelovania saubari daviwyoT „saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos 

kanonis 191 muxlis pirveli punqtiT, romlis Tanaxmadac, movaleTa reestri aris fula-

di moTxovnis aRsrulebis uzrunvelyofamde warmoebuli saSualeba – sistematizebuli 

eleqtronuli erToblioba monacemebisa im fizikur da iuridiul pirTa da sxva organi-

zaciul warmonaqmnTa Sesaxeb, romelTa mimarTac aRsruleba daiwyo 2010 wlis 1 ianvri-

dan, garda saxelmwifo da adgilobrivi TviTmmarTvelobis organoebisa da uzrunvelyo-

fili moTxovnis movalisa. piri movaleTa reestrSi Seitaneba dauyovnebliv, mas Semdeg, 

rac mis winaaRmdeg daiwyeba saaRsrulebo warmoeba. movaleTa reestris mawarmoebeli 

organoa aRsrulebis erovnuli biuro da misi warmoebis wess amtkicebs saqarTvelos 

iusticiis ministri. 

aRsaniSnavia, rom reestris monacemebi sajaroa da aRsrulebis erovnuli biuro uz-

runvelyofs reestris monacemebis xelmisawvdomobas Sesabamisi organoebisaTvis (saqarT-

velos Sinagan saqmeTa saministros uflebamosili organoebi, sajaro reestris erovnu-

li saagento, sabanko dawesebulebebi), agreTve monacemebis mudmiv ganaxlebas.148

sakuTrebis uflebis SezRudvis safuZveli gaTvaliswinebuli kanonis 193 muxlSi, 

romlis Tanaxmadac, reestrSi registraciisTanave pirs ezRudeba Sesabamis reestr-

Si registracias daqvemdebarebuli uZravi da moZravi qonebis da sxva aramaterialuri 

qonebrivi sikeTis gankargvis (uflebrivad datvirTvis) ufleba, garda im SemTxvevisa, 

rodesac kreditori Tanxmobas ganacxadebs, rom movalem gankargos SezRuduli qone-

ba. Sesabamisad, iZulebiTi aRsrulebis procesSi piris sakuTrebis uflebis SezRudvis 

sakiTxi dgeba dRis wesrigSi da SezRudvas swored aRsrulebis erovnuli biuros mier 

warmoebuli saqmis pirobebSi vxvdebiT. swored es warmoadgens erT-erT naTel magaliTs 

sanivTo uflebebis gamovlenisa sajarosamarTlebriv sferoSi. igive SeiZleba iTqvas 

ipoTekazec da mis pirobebSi ipoTekis mowmobazec, ra drosac misaRwevi mizani mdgo-

mareobs valdebulebis moTxovnis uzrunvelyofaSi, im SemTxvevisaTvis Tuki movale ver 

gadaixdis vals, iZulebiTi aRsrulebis meSveobiT daikmayofilos moTxovna.149 ipoTekis 

mimarT vrceldeba sajaro reestris sisworis prezumfcia.150 aqve Sejamebisas aRsaniS-

navia isic, rom iZulebiTi aRsrulebis dros rigiTobas gadamwyveti mniSvneloba aqvs, 

radgan swored rigzea damokidebuli moTxovnis dakmayofilebis odenoba da Sesabamisad 

misi ekonomikuri Rirebuleba.151

148 „saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanoni, ssm, 13(20), 01/05/1999, me-191 muxlis me-4 punqti.

149 Vieweg/Werner, Sachenrecht, Carl Heymanns Verlag, KG, Köln, Berlin, Bonn, Mün., 2006, S. 507- 509.

150 saqarTvelos sakasacio sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis ganCineba saqmeze #as-465-435-

2010.

151 Kropholler J., Bürgerliches Gesetzbuch, 8. neu bearbeitete Aufl ., München., 2005, §881, Rdnr. 1
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3.10. sarCelis uzrunvelyofis RonisZieba, rogorc saxelmwifo 
xelisuflebis ganxorcielebis procesSi sakuTrebis SezRudvis 

gamoxatuleba

„rogori swrafic ar unda iyos marTlmsajuleba,152 rogori samarTliani da kanon-

ieric ar unda iyos sasamarTlo gadawyvetileba, marTlmsajulebis miznebi da amocanebi 

ganuxorcielebeli rCeba, Tu ar moxdeba gadawyvetilebis aRsruleba.“153 yovelgvari azri 

ekargeba uflebis, miT ufro darRveuli uflebis nebismier doneze aRiarebs, Tuki ar 

moxdeba sasamarTlo gadawyvetilebis aRsruleba.154 es procedura garantirebuls xdis 

gadawyvetilebis realur aRsrulebas sarCelis dakmayofilebis SemTxvevaSi.155 uzrunve-

lyofis aRniSnuli berketebis gamoyenebiT, mosarCele daculia gadawyvetilebis miRebis 

Semdeg mis aRsrulebaze moqmedi obieqturi risk faqtorebisgan.156

rac Seexeba sarCelis uzrunvelyofis RonisZiebis mimarTebas sanivTo uflebebis sa-

jarosamarTlebriv gamoxatulebasTan, aRsaniSnavia, rom sarCelis uzrunvelyofis in-

stituti mopasuxe mxaris sakuTrebis uflebis SezRudvis erT-erTi saxe, xolo mosarCe-

lis uflebaTa dacvis umniSvnelovanesi garantiaa.157

saqarTvelos samoqalaqo saproceso kodeqsis 191-e muxlis pirveli nawilis Tanaxmad, 

mosarCeles SeuZlia mimarTos sasamarTlos sarCelis uzrunvelyofis Sesaxeb gancxadeb-

iT, xolo sasamarTlos mier sarCelis uzrunvelyofis RonisZiebis gamoyeneba emyare-

ba sasamarTlos varauds, rom sarCeli SeiZleba dakmayofildes. sasamarTlos msjeloba 

sarCelis materialur da saproceso winapirobebze gavlenas ar axdens sasamarTlos sab-

oloo gadawyvetilebaze. 

saqarTvelos uzenaesi sasamarTlo ganmartavs, rom imisaTvis, rom dakmayofildes 

moTxovna, sasamarTlos gancxadebis dasabuTebis safuZvelze unda Seiqmnas myari Sinagani 

rwmena, rom sarCelis uzrunvelyofis konkretuli RonisZiebis gamouyenebloba SeuZleb-

els gaxdis gadawyvetilebis Semdgom aRsrulebas.158. Tu arsebobs dasabuTebuli varaudi, 

rom uzrunvelyofis RonisZiebaTa miuRebloba gaaZnelebs an SeuZlebels gaxdis gad-

awyvetilebis aRsrulebas, sasamarTlo iyenebs uzrunvelyofis RonisZiebas maSinac ki, 

Tu uzrunvelyofis da sarCelis sagani erTmaneTs emTxveva.159

152  Sierra S., Provisional Court Protec  on in Administra  ve Disputes in Europe: The Cons  tu  onal Status of interim Measures Deriving 
from the Right of Eff ec  ve Court Protec  on. A Compara  ve Approach, European Law Journal, Vol. 10, №1, 2004, 42-60 - miTiTebu-

lia ZlieriSvili z., sarCelis uzrunvelyofiT gamowveuli zaralis (zianis) anazRaurebis uzrunvelyofa, 

samarTlis Jurnali №1, Tsu, iuridiuli fakulteti, 2018, 5.

153 Sierra S., Provisional Court Protec  on in Administra  ve Disputes in Europe: The Cons  tu  onal Status of interim Measures Deriving 
from the Right of Eff ec  ve Court Protec  on. A Compara  ve Approach, European Law Journal, Vol. 10, №1, 2004, 42-60 - miTiTebu-

lia ZlieriSvili z., sarCelis uzrunvelyofiT gamowveuli zaralis (zianis) anazRaurebis uzrunvelyofa, 

samarTlis Jurnali №1, Tsu, iuridiuli fakulteti, 2018, 5.

154 saqarTvelos sakonstitucio sasamarTlos 2005 wlis 28 ivlisis №1/14/184,228 gadawyvetileba saqmeze 

„saaqcio sazogadoebebi „saqgazi“ da „anajgufi“ (yofili „Tbilgazoaparati“) saqarTvelos parlamentis wi-

naaRmdeg“. ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=146 [13.06.2023].

155 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, 2012, 331.

156 saqarTvelos uzenaesi sasamarTlos mniSvnelovani ganmartebani, Tbilisi, 2016, 105.

157 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, Tbilisi, 2012, 332.

158 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2014 wlis 28 aprilis ganCineba saqmeze №as-

1223- 1168-2013.

159 praqtikuli rekomendaciebi samoqalaqo saproceso samarTlis sakiTxebze saerTo sasamarTloebis mosamarT-
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Sesabamisad, sarCelis uzrunvelyofis RonisZiebam, romliTac mopasuxes ezRudeba 

sakuTrebis gankargvis uflebamosileba, SeiZleba ziani miayenos mopasuxes.160 Sesabamisad, 

garkveul SemTxvevebSi SeiZleba warmoiSvas mopasuxis interesebis dacvisaTvis saWiro 

meqanizmebis Seqmnis aucilebloba. mosalodneli zaralis anazRaurebis uzrunvelyofis 

RonisZiebis gamoyeneba warmoadgens xsenebuli interesebis gonivrulad dabalansebis 

meqanizms da emsaxureba mopasuxis interesebis dacvas.161 Sesabamisad, sarCelis uzrun-

velyofa mosarCelis interesebis dacvas uzrunvelyofs, sarCelis uzrunvelyofiT ga-

mowveuli zaralis anazRaurebis uzrunvelyofa ki mopasuxis interesebs emsaxureba.162

sakiTxi rom SevajamoT, sarCelis uzrunvelyofa sakuTrebis uflebis SezRudvas 

gulisxmobs, rac sasamarTlos (saxelmwifo xelisuflebis ganxorcieleba) mier SerCeuli 

zomis mixedviT SesaZloa mesakuTres ukrZalavdes sakuTari gankargvas, sargeblobas, 

gasxvisebas an/da nivTze yovelgvari qmedebis ganxorcielebas.

4. sakuTreba avaldebulebs

nebismieri piri valdebulia sanivTo uflebebis mimarT.163

sakuTreba rom avaldebulebs, aRniSnulze saubari erT-erTma pirvelma hugo zin-

chaimerma (germaneli social-demokrati, moazrovne da iuristi) daiwyo, romlis sityve-

bic vaimaris 1919 wlis konstituciis 153-e muxlSi aRibeWda. aseve, karl Smitis inicia-

tiviT, formulireba „Eigentum verpfl ichtet“ germaniis 1949 wlis ZiriTadi kanonis me-14 

muxlis meore punqtis pirvel winadadebad gaiwera.

aucilebelia, „mesakuTrem gaiTavisos, rom ara mxolod mas aqvs interesebi, aramed 

imyofeba sxva interesTa garemocvaSi, romelTaganac is izolirebuli ar aris da sad-

ac aucilebelia interesTa gonivruli balansis dacva. am fonze kanonmdebeli ufle-

bamosilia, konstituciur-samarTlebrivi normebisa da principebis dacviT, daadginos 

normebi, romlebic gansazRvraven sakuTrebis Sinaarssa da farglebs.164

sakuTreba, SeiZleba iTqvas, rom pirovnuli Tavisuflebis erTgvari garantia, is 

uflebasTan erTad valdebulebac aris. sakuTreba avaldebulebs mis mflobels ar ga-

moiyenos igi sxva pirTa uflebebis Sesalaxad an/da maTTvis zianis misayeneblad. mesa-

kuTre aris valdebuli, rom Tavis sakuTrebaSi myof nivTs Sesabamisi movla-patronoba 

leTaTvis, Tbilisi, 2010, 157.

160 Sierra S., Provisional Court Protec  on in Administra  ve Disputes in Europe: The Cons  tu  onal Status of interim Measures Deriving 
from the Right of Eff ec  ve Court Protec  on. A Compara  ve Approach, European Law Journal, Vol. 10, №1, 2004, 42-60 - miTiTebulia 

ZlieriSvili z., sarCelis uzrunvelyofiT gamowveuli zaralis (zianis) anazRaurebis uzrunvelyofa, samarT-

lis Jurnali №1, Tsu, iuridiuli fakulteti, 2018, 9.

161 Sierra S., Provisional Court Protec  on in Administra  ve Disputes in Europe: The Cons  tu  onal Status of interim Measures Deriving 
from the Right of Eff ec  ve Court Protec  on. A Compara  ve Approach, European Law Journal, Vol. 10, №1, 2004, 42-60 - miTiTebu-

lia ZlieriSvili z., sarCelis uzrunvelyofiT gamowveuli zaralis (zianis) anazRaurebis uzrunvelyofa, 

samarTlis Jurnali №1, Tsu, iuridiuli fakulteti, 2018, 10-11.

162 ZlieriSvili z., sarCelis uzrunvelyofiT gamowveuli zaralis (zianis) anazRaurebis uzrunvelyofa, samar-

Tlis Jurnali №1, Tsu, iuridiuli fakulteti, Tbilisi, 2018, 5.

163 Sead., zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 4.

164 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis №2/1-370,382,390,402,405 gadawyvetileba saq-

meze „saqarTvelos moqalaqeebi  zaur elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“, II-8, ix.: h  ps://constcourt.ge/ka/judicial-acts?legal=392 
[13.06.2023].
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gauwios. aRniSnuli kidev erTxel cxadyofs sakuTrebis mavaldebulebel bunebas da Se-

sabamisad, warmoaCens im faqts, rom sakuTreba avaldebulebs.

debuleba „sakuTreba avaldebulebs“ aris misi socialuri funqciis Zlieri gamoxat-

uleba da mas, socialuri samarTlianobis ideasTan erTad, aqvs mTel sakanonmdeblo 

sistemaze gamWoli qmedeba.165 kerZo sakuTreba konstituciur rangSi, pirvelad saqarT-

velos konstitucionalizmis istoriaSi, ayvanili iqna saqarTvelos 1921 wlis 21 Teberv-

lis konstituciiT, saqarTvelos 21 wlis konstituciis 114–e da 116-e muxlebiT. kon-

stituciis 116–e muxlSi vxvdebiT Canawers, romelic sakuTrebis socialuri funqciis 

gamovlinebaa. am muxlis meore winadadebiT, „miwis damuSaveba da gamoyeneba Seadgens miwis 

mflobelis movaleobas sazogadoebis winaSe”. pirveli qarTuli konstituciis es Canaw-

eri aris sakuTrebis socialuri gagebis, misi socialuri boWvis Teoriis gamoxmaureba, 

romelic aseve gvxvdeba 1919 wlis vaimaris respublikis konstituciaSi da mogvianebiT 

germaniis ZiriTad kanonSi.166

aRsaniSnavia kulturuli memkvidreobis sakiTxic, radgan fizikuri da iuridiuli 

pirebi valdebuli arian daicvan da moufrTxildnen kulturul memkvidreobas. im pire-

bis sxva movaleobebi da uflebebi, romelTa sakuTrebac warmoadgens kulturuli mem-

kvidreobis dacvis sferoSi moqceul sikeTes ganisazRvreba saqarTvelos kanonmdeblo-

biT. Sesabamisad, swored kulturuli memkvidreobis statusi warmoadgens safuZvels 

saimisod, rom mesakuTres gauCndes damatebiTi valdebulebebi Tavisi sakuTrebis gan-

kargvisa Tu sargeblobis procesSi. swored ase avaldebulebs sakuTreba, kulturuli 

memkvidreobis pirobebSi. 

germaniaSi socialuri sabazro ekonomikis garanti aris ZiriTadi kanonis me-14 mux-

li. amasTan, germaniis ZiriTadi kanonis me-14 muxlis me-2 punqtiT, igi pirdapir xazs 

usvams sakuTrebis socialur valdebulebas, vinaidan sakuTreba avaldebulebs da misi 

gamoyeneba saerTo sargebels emsaxureba. amitom sazogadoebrivi, sajaro interesebis in-

dividualur interesebze prioritetuloba, swored sakuTrebis socialuri funqciidan 

gamomdinareobs.167

da ratom avaldebulebs sakuTreba? imitom, rom mesakuTris sapirwoned dgas saxel-

mwifoebrivi da sazogadoebrivi interesi da Sesabamisad, es intereso mis sajarosamarT-

lebriv mniSvnelobasa da bunebas pirdapir ukavSirdeba. roca Cven sajarosamarTlebriv 

bunebaze vsaubrobT, swored saxelmwifoebrivi mniSvneloba da interesebi gvaqvs mxed-

velobaSi, rac nivTebTan da qonebasTan mimarT gansakuTrebul mowesrigebas saWiroebs. 

daskvna

daskvnis saxiT SegviZlia vTqvaT, rom sanivTo uflebebi sajarosamarTlebriv sivrce-

Si garkveuli saxecvlilebiT vlindeba. aRniSnul saxecvlilebas ar ganapirobebs mx-

olod is garemoeba, rom nivTze sakuTrebis uflebis mqone piri aris ara romelime kerZo 

subieqti, aramed saxelmwifo. uZvelesi droidan sajaro da kerZo samarTlis gamijvnis 

Teoriebic uaryofda im mosazrebas, rom urTierTobaSi saxelmwifos an/da nebismieri 

administraciuli organos monawileoba niSnavda urTierTobis sajarosamarTlebriv 

bunebas da Sesabamisad sajaro kanonmdeblobis gamoyenebis saWiroebas. mxolod subieqti 

165 fircxalaSvili a., sakonstitucio samarTlis Jurnali, #2 / 2022, 19.

166 iqve, 25.

167 iqve, 27.
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ver gansazRvravs verc normis gamoyenebis sakiTxs da verc urTierTobis kvalifikaciis 

sakiTxs - sajaroa konkretuli urTierToba, Tu kerZo.

sakonstitucio sasamarTlos araerTma msjelobam sxvadasxva aqtualur sakiTxze am 

Temis farglebSi, agreTve asocirebis SeTanxmebam da evrodireqtivebma kidev erTxel 

daayenes dRis wesrigSi sajaro da kerZo samarTlis gamijvnis problematika da wina 

planze wamoiwia am sferoebis gamijvnasTan dakavSirebuli gamowvevebi, rac gansakuTre-

biT sensitiuria praqtikul saqmianobaSi. kanonmdeblobis daxvewa-ganviTarebisa da prec-

edentebis Camoyalibebis safuZvelze da maTze dayrdnobiT, SegviZlia aRvniSnoT, rom 

sanivTo uflebebis sajaro sferoSi specifikuri gamovlineba aixsneba erTi mTavari 

faqtoriT - interesis upiratesobiT. yovel konkretul SemTxvevaSi, rodesac sajaro-

samarTlebriv sivrceSi sanivTo uflebebi eqceva, swored saxelmwifoebrivi da sazoga-

doebrivi interesi konkretuli nivTebis mimarT ganapirobebs aseTi uflebebis saxecvlil 

gamoxatulebas sajaro samarTlis sferoSi. amis naTeli magaliTia winamdebare naSromSi 

mimoxiluli kulturuli memkvidreobis Zeglebi, romlebic istoriis saxiT SemogvrCa da 

miuxedavad imisa, Tu vis sakuTrebaSi iqneba is, aucilebelia metnaklebad SenarCunebul 

iqnes misi istoriuli iersaxe. aseve, tyeebi, nakrZalebi, tbebi, mdinareebi, wylis resursi 

da sxva msgavsi sikeTeebi saerTo sazogadoebriv interess ukavSirdeba - jansaRi garemo, 

daculi teritoriebi, bunebrivi atmosfero, sufTa haeri, usafrTxo wyali da sxva da-

narCeni sikeTeebi, romelTac ukavSirdeba specialuri mowesrigebis reJimi saxelmwifos 

mier. swored am mizniTaa dadgenili sanebarTvo da salicenzio pirobebi, saxelmwifo 

qonebis auqcionis safuZvelze SerCeul pirze gasxvisebis meqanizmebi, maRali socialuri 

da praqtikuli mniSvnelobis qonebaTa sargeblobaSi gadacemis SezRuduli pirobebi da 

a.S.

sakuTrebis uflebis iZulebiTi meqanizmebis gamoyenebiT SezRudvac sakanonmdeblo 

donezea gamyarebuli da swored sajarosamarTlebrivi Carevis safuZvelze regulirde-

ba. sarCelis uzrunvelyofis RonisZiebebi, iZulebiTi aRsruleba da movaleTa reestri, 

administraciul samarTaldarRvevebsa Tu sisxlis samarTlis saqmeze konfiskaciis meqa-

nizmebi, moTxovnis uzrunvelyofis saSualebebi sagadasaxado giravnoba/ipoTekis saxiT 

- swored is mciredi gamoxatuleba da CamonaTvalia, ra drosac vlindeba sanivTo ufle-

bebSi sajaro samarTlis elementi da es elementi mesakuTris uflebebze pirdapir axdens 

gavlenas, Sesabamisi SezRudvebis daweseba-gamoyenebis TvalsazrisiT. 

da rac mTavaria, aucileblad unda gvaxsovdes, rom sakuTreba avaldebulebs da Tan 

ise avaldebulebs, rom rig SemTxvevebSi igi mniSvnelovnad saxecvlili bunebiT gvevline-

ba. es koncefcia da samarTlebrivi wesrigi amgvarad rom ar iyos mowyobili, SeuZlebeli 

iqneboda adamianis uflebebis Tanaarseboba da harmonizacia, maT Soris upiratesad sa-

kuTrebis magaliTze. 

saerTo jamSi SeiZleba iTqvas, rom sanivTo uflebebis sajarosamarTlebriv sibrtye-

Si gamovlenisas aucilebelia  yuradReba gavamaxviloT sajaro da sazogadoebriv in-

teresze da mis mniSvnelobaze. nebismier SemTxvevaSi, aseTi uflebebis sajaro elemen-

tiT datvirTvisas unda marTldebodes gansxvavebuli mowesrigeba da ar unda Seeqmnas 

safrTxe adamianis ZiriTad uflebas - sakuTrebisa da Tanasworobis uflebis saxiT. ma-

Sasadame, aucilebelia calkeuli SemTxvevebis individualizacia da imis warmoCena, rom 

msgavsi gansxvavebuli mowesrigeba ganpirobebulia calkeul qonebebTan da nivTebTan 

mimarTebiT maRali sazogadoebrivi interesiT, saWiroebiTa da am qonebis daniSnulebiT. 

ganyenebulad ki is faqti, rom saxelmwifos mesakuTreobis pirobebSi SezRudvebis dawe-

seba misaRebia, apriori arasworia, miT ufro rom sakuTrebis formebsa da saxelmwifoe-

marika dumbaZe
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brivi suverenitetis sakuTrebaze gavlenaze jer kidev samarTlis ganviTarebis CanasaxSi 

iTqva uari, rac deklarirebulia sakonstitucio sasamarTlos araerTi gadawyvetilebiT.

sakuTreba yvelasTvis Tanabrad xelmisawvdomi da garantirebuli uflebaa, Tumca 

nivTebis specifika, mniSvneloba, mdgomareoba, mdebareoba, daniSnuleba an/da potencia-

li xSirad specialuri reJimis arsebobas moiTxovs, rac swored zemoaRniSnuli intere-

siTaa gamsWvaluli. 
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SPECIAL RULE OF STATE RESPONSIBILITY IN THE CONCESSION AGREEMENTS

ABSTRACT 

In recent years, the delega  on of public authority has become the crucial element of eff ec  ve imple-
menta  on of modern public administra  on. In parallel with the implementa  on of delegated authority, the 
degree of responsibility of the par  es in partnership rela  ons and the degree of protec  on of the public en  -
ty is relevant, which is directly related to the content of the legal framework regula  ng the concession on the 
one hand and the contract concluded between the public and private partner on the other hand.

Establishing a special rule of responsibility of the state, as well as developing a long-term ac  on plan in 
the policy of providing public services is a cri  cal necessity for the successful implementa  on of public-pri-
vate coopera  on.

The present ar  cle reviews the nature of the concession, the main norma  ve acts regula  ng it, and the 
scope of the principle of state responsibility, as well as relevant considera  ons for its possible modifi ca  on.
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saxelmwifos pasuxismgeblobis gansakuTrebuli wesi koncesiis 
xelSekrulebis pirobebSi

Sesavali

saxelmwifos, rogorc sajaro uflebamosilebis ganmaxorcielebel organizaciul 

pirvelwyaros, kargad icnobs iuridiuli doqtrina da, amasTanave, eWvs ar iwvevs saxel-

mwifos monawileobis gardauvaloba kerZo samarTlis sferoSic. 

sajaro da kerZo samarTlis urTierTmimarTebis magaliTia samoqalaqo da zogad 

administraciul kodeqsSi Sesabamisad Sesaval da ZiriTad debulebebSi miTiTebuli 

daTqmebi, romelTa mixedviTac, saqarTvelos saxelmwifo SesaZloa iyos kerZosamarTle-

brivi urTierTobis subieqti1, xolo administraciul organod ki SeiZleba mogvevlinos 

nebismieri sxva piri, romelic saqarTvelos kanonmdeblobis safuZvelze asrulebs saja-

ro-samarTlebriv uflebamosilebebs2, maT Soris kerZo samarTlis subieqtic.

simartivisTvis naSromSi saxelmwifo administraciuli organoebsa da municipalite-

tis organoebs erToblivad saxelmwifod an/da sajaro partniorad movixseniebT, vinaidan 

pasuxismgeblobis principisTvis maTi erToblivad ganxilva metad mizanSewonilia.

miuxedavad administraciul samarTalSi kargad nacnobi delegirebis wesisa, romel-

ic faqtobrivad xorcieldeboda saqarTveloSi rogorc kerZo samarTlis subieqtebTan 

mimarTebiT, ise specialuri sajaro samarTlis iuridiuli pirebis SeqmniTac, samarTlis 

ganviTarebasTan erTad kidev ufro metad gaCnda specialuri codniT, gamocdilebiTa da 

resursiT „aRWurvili“ mewarme subieqtebis gamoyenebis saWiroeba adamianebisTvis saja-

ro momsaxurebis miwodebis nawilSi. 

unda aRvniSnoT, rom delegirebis saukeTeso praqtika swored sajaro momsaxurebis 

gawevis uflebamosilebis gadacemas Seexeba da ara uSualod eqskluziuri valdebule-

bebis gadacemas. swored amitom, kanonmdeblis mier aucileblad iqna miCneuli sajaro 

momsaxurebis delegirebis pirobebisa da ZiriTadi wesebis kidev ufro metad struqtur-

izebuli, Camoyalibebuli da kodificirebuli saxiT dadgena, romlis Sesaxebac statiis 

momdevno TavebSi iqneba saubari. 

1. sajaro da kerZo TanamSromlobis Sesaxeb saqarTvelos kanonis 
buneba

sajaro da kerZo samarTlis korelaciuri bunebis magaliTs warmoadgens samarTlis 

saxelmZRvanelo principebis doneze regulirebisTvis saqarTveloSi 2018 wels miRebuli 

saqarTvelos kanoni „sajaro da kerZo TanamSromlobis Sesaxeb“ (PPP kanoni), romelic 

„adgens sajaro da kerZo TanamSromlobis samarTlebriv safuZvlebs, maT Soris, saja-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis doqtoranti.

1 saqarTvelos samoqalaqo kodeqsi, parlamentis uwyebani, 31, 24/07/1997, muxli 8.1.

2 saqarTvelos zogadi administraciuli kodeqsi, ssm, 32(39), 15/07/1999, muxli 2.1.a.
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ro da kerZo TanamSromlobis proeqtis SemuSavebasa da ganxorcielebasTan dakavSire-

bul wesebsa da procedurebs, sajaro da kerZo TanamSromlobis principebs, Sesabamis 

instituciur sistemas, agreTve sajaro da kerZo TanamSromlobasTan dakavSirebul sxva 

sakiTxebs.“3

Tavad PPP-is sakanonmdeblo mowesrigebis reJimebi gansxvavdeba qveynebis mixedviT, 

rac damokidebulia konkretuli iurisdiqciebisTvis damaxasiaTebel faqtorebze, ro-

goricaa misi samarTlebrivi sistema da arsebuli kanonmdeblobis mowesrigebis fargle-

bi. PPP-ebis miwodebisTvis gamoyenebuli samarTlebrivi CarCos ZiriTadi tipebi moicavs:4

• erTian PPP-is specialur sakanonmdeblo aqtze dafuZnebuli regulireba - aRniSnu-

li gulisxmobs ZiriTad samarTlebriv aqtSi Tavmoyril debulebebs, romelic kon-

solidirebulad aris mocemuli da urTierTobisTvis damaxasiaTebel yvela ZiriTad 

wess moicavs; 

• mraval sakanonmdeblo aqtSi mowesrigebuli specialuri regulireba - zemoaRniSnu-

li midgomis msgavsad, winamdebare PPP-is samarTlebrivi CarCo  sakanonmdeblo aqteb-

Sia mocemuli, Tumca isini specifiuria sxvadasxva kerZo da sajaro TanamSromlobis 

sferosTvis. praqtikaSi asxvaveben or ZiriTad TanamSromlobis saxes (i) koncesiuri 

TanamSromloba - rodesac koncesioneris ZiriTadi Semosavali momsaxurebis mimRe-

bisgan Sedgeba da (ii) partnioroba - rodesac sajaro partniori kerZo partniors ux-

dis momsaxurebis Rirebulebas gaweuli sajaro momsaxurebis sanacvlod. aRniSnul 

TanamSromlobis formebs SesaZloa sxvadasxva kanonebi aregulirebdes. 

• zogadi, ara PPP-ze morgebuli sakanonmdeblo aqtebiT mowesrigeba - PPP-is mowes-

rigebis es forma gamomdinareobs zogadi sakanonmdeblo aqtebidan, romelic sa-

jaro da kerZo TanamSromlobisTvis konkretul sferoSi specialur regulirebas 

iTvaliswineben - aRniSnuli, rogorc wesi, gulisxmobs saxelmwifo Sesyidvebis, sa-

investicio samarTlis da zogadi administraciuli samarTlis momwesrigebel aqteb-

Si mniSvnelovani doziT arsebul CanarTebs an/da dabegvris, investiciebis dacvis, 

konkurenciis debulebebis da licenziebis gacemis pirobebSi PPP-is ganxorcielebi-

sTvis miTiTebul wesebs.5 

• PPP-ze morgebuli kanonqvemdebare aqtebiTa da politikis dokumentebiT mowesrige-

ba - aRniSnuli mowesrigebis formas PPP-is Sesaxeb sakanonmdeblo aqtebSi mxolod 

mcire miniSnebebi axasiaTebs, xolo wesebis ZiriTad nawils Seicavs kanonqvemdebare 

aqtebi, politikis dokumentebi an/da saxelmZRvanelo principebi, romlebic kanonze 

miTiTebiT an/da kanonidan gamomdinare urTierTobaTa mowesrigebis mizniTaa Seqmni-

li, Tumca Tavad legitimaciis dabali xarisxi gaaCnia.6 

3 „sajaro da kerZo TanamSromlobis Sesaxeb“ saqarTvelos kanoni, vebgverdi, 24/05/2018, muxli 1.1.

4 The World Bank, Guidance on PPP Legal Frameworks,2022, 10.

5 Federal Budget Code of 19 August 1969 (Federal Law Gaze  e I, p. 1284), as last amended by Ar  cle 2 of the Act of 1 July 2022 (Federal 
Law Gaze  e I, p. 1030). 

6 magaliTisTvis SegviZlia gamoviyenoT avstralia, romelsac miRebuli aqvs erovnuli PPP saxelmZRvanelo 

principebi da gaidlainebi. erovnuli PPP politika da gaidlainebi SemuSavebulia Tanmimdevruli CarCos uz-

runvelsayofad, romelic saSualebas miscems sajaro da kerZo seqtorebs erTad imuSaon momsaxurebis mi-

wodebis gasaumjobeseblad sajaro infrastruqturisa da masTan dakavSirebuli servisebis kerZo seqtoris 

miwodebis gziT.

aRniSnuli dokumentebi momzadda da mowonebulia avstraliis infrastruqturis da Statis, teritoriisa da 

Tanamegobrobis mTavrobebis mier, rogorc PPP proeqtebis miwodebis SeTanxmebuli CarCo. avstraliis, Sta-

tisa da teritoriis yvela samTavrobo uwyeba axla iyenebs erovnul PPP politikas da gaidlainebs bazarze 

gamoSvebuli sajaro kerZo partniorobis yvela proeqtze. detalebisTvis ix.: <h  ps://www.infrastructure.gov.au/

giorgi wamalaiZe
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aRsaniSnavia, rom saqarTveloSi sajaro da kerZo TanamSromlobis momwesrigebel 

sakanonmdeblo bazas Seadgens sajaro da kerZo TanamSromlobis Sesaxeb saqarTvelos 

kanoni, saxelmwifo Sesyidvebis Sesaxeb saqarTvelos kanoni da saqarTvelos mTavrobis 

2018 wlis 17 agvistos N426 dadgenileba sajaro da kerZo TanamSromlobis proeqtis 

SemuSavebisa da ganxorcielebis wesis damtkicebis Sesaxeb. 

miTiTebas sajaro da kerZo TanamSromlobis Sesaxeb Seicavs sxva sakanonmdeblo da 

kanonqvemdebare aqtebic7, romelTagan zogierTi integrirebulia ZiriTad PPP kanonSi, 

xolo garkveuli nawili specialur wesebs adgens PPP TanamSromlobisTvis. 

qarTuli mowesrigeba klasikurad verc erT zemoT CamoTvlil kategoriaSi ver eqce-

va, Tumca gamokveTil msgavsebas amJRavnebs erTian PPP-is specialur sakanonmdeblo 

aqtze dafuZnebul regulirebasTan, romlisTvisac centraluri adgili uWiravs kon-

solidirebul ZiriTad PPP kanons. amasTanave aucilebelia aRiniSnos, rom sajaro da 

kerZo TanamSromlobis proeqtis SemuSavebisa da ganxorcielebis wesis damtkicebis Ses-

axeb dadgenilebis mniSvnelobis gaTvaliswinebiT srulad ver iqneba uaryofili kanon-

qvemdebare aqtebis roli, romelic faqtobrivad PPP proeqtebis SemuSavebisa da ganx-

orcielebisTvis saxelmZRvanelo nabijebs Seicavs da ZiriTadi kanoniT gansazRvruli 

miznebis miRwevis praqtikul instruqciebs warmoadgens. 

eWvs ar iwvevs, rom PPP kanoni sajaro samarTlis sferos miekuTvneba da Tavad aR-

niSnuli aqtis safuZvelze mowesrigebuli urTierTobac administraciuli bunebis pri-

matis matarebelia. 

sajaro da kerZo TanamSromlobis mowesrigebis sakanonmdeblo teqnikas praqtikuli 

mniSvneloba aqvs pasuxismgeblobis principebisa da wesebis dadgenisTvis, razec ufro 

detalurad qvemoT gveqneba saubari, Tumca zogadadac unda aRiniSnos, rom kanonis 

analogiis gamoyenebis pirobebSi gansakuTrebiT sagulisxmoa specialuri da ufro axali 

kanonebis, aseve kanonisa da samarTlis analogiis gamoyenebis SesaZleblobac. 

2. koncesia, rogorc kerZo da sajaro TanamSromlobis specialuri 
safuZveli

PPP kanonis analizis da calkeuli samarTalurTierTobis momwesrigebel normebze 

msjelobisas gansakuTrebul interess iwvevs kerZo samarTlis subieqtebis monawileoba 

sajaro samarTlebrivi uflebamosilebebis ganxorcielebis konteqstSi, gansakuTrebiT ki 

iseT komerciul urTierTobebSi, sadac delegirebuli uflebamosilebis ganxorcieleba 

pirdapir ukavSirdeba mesame pirebis mier delegirebis subieqtisaTvis garkveuli fu-

ladi sazRauris, Tundac raime upiratesobis gadacemas, rac, Tavis mxriv, gulisxmobs 

saxelSekrulebo samarTlidan gamomdinare pirveladi da meoradi moTxovnebis warmo-

Sobis SesaZleblobasac.

zogierT samarTlebriv sistemaSi xelisuflebis pasuxismgebloba sajaro servisebis 

miwodebaze ar SeiZleba iyos delegirebuli winaswari sakanonmdeblo daSvebis gareSe. 

im qveynebisTvis, romlebsac surT kerZo investiciebis mozidva infrastruqturaSi, 

gansakuTrebiT mniSvnelovania kanonSi mkafiod ganisazRvros uflebamosileba, miando 

maspinZeli qveynis sajaro xelisuflebis garda sxva subieqtebs garkveuli sajaro ser-

sites/default/fi les/migrated/infrastructure/ngpd/fi les/Na  onal-PPP-Policy-Framework-Oct-2015.pdf> [09.11.2023]

7 sajaro da kerZo TanamSromlobis saagento, samarTlebrivi baza ix. <h  ps://ppp.gov.ge/resursebi/kanonebi/> 
[09.11.2023]
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visebis miwodebis ufleba. aseTi zogadi debuleba SeiZleba iyos gansakuTrebiT mniS-

vnelovani im qveynebSi, sadac sajaro momsaxurebaze vrceldeba xelisuflebis monopolia 

an sadac gaTvaliswinebulia kerZo samarTlis subieqtebis CarTva garkveuli momsaxure-

bis miwodebisTvis, romlebic adre xelmisawvdomi iyo sazogadoebisTvis ufasod.8

aseTi hibriduli TanamSromlobis sakanonmdeblo regulacias adgens PPP kanoni, ro-

melic Camoyalibebulia koncesiis formiT. koncesia gulisxmobs sajaro da kerZo Ta-

namSromlobas, romlis drosac koncesiis xelSekrulebis safuZvelze koncesioneri mis 

mier gaweuli sajaro momsaxurebis sanacvlod anazRaurebas pirdapir an iribad iRebs 

saboloo momxmareblisgan an sajaro partniorisa da saboloo momxmareblisgan da rom-

lis farglebSic koncesioneri sakuTar Tavze iRebs mniSvnelovan saoperacio risks, ro-

melic moicavs moTxovnis risks an/da miwodebis risks.9

koncesioneri PPP kanonis safuZvelze erTmniSvnelovnad kerZo samarTlis iuridi-

uli piri an konsorciumi unda iyos. sainteresoa, rom kerZo samarTlis iuridiul pirSi 

Tavad kanoni moiazrebs instituciuri sajaro da kerZo TanamSromlobis kompaniasac, ro-

melic sajaro da kerZo TanamonawileobiT da gansazRvruli mizniT Seqmnil, „mewarmeTa 

Sesaxeb“ saqarTvelos kanonis Sesabamisad dafuZnebul iuridiul pirs warmoadgens. saja-

ro da kerZo samarTlis urTierTmimarTeba kidev ufro kargad Cans msgavsi tipologiis 

koncesionerSi, romelsac bolomde ar aqvs gamoclili sajaro samarTlebrivi buneba, 

Tumca statusobrivad mewarme iuridiul piria. 

sajaro momsaxurebisas misaRebi informaciis an/da nakisri pasuxismgeblobis mocu-

lobidan gamomdinare, meti sicxadisTvis, mizanSewonilia kanonmdeblobaSi ganisazRvros 

is seqtorebi, romlebSic SesaZlebelia delegirebis miniWeba PPP-is safuZvelze. alter-

natiulad, rodesac es ar aris miCneuli SesaZleblad an sasurvelad, kanonma SeiZleba 

gansazRvros is saqmianoba, romelic SeiZleba ar iyos daTmobis/delegirebis obieqti 

(magaliTad, erovnul TavdacvasTan an usafrTxoebasTan dakavSirebuli saqmianoba). aR-

saniSnavia, rom Cveni kanonis moqmedebis sferodan gamoricxulia saqarTvelos sarkinig-

zo kodeqsiT gaTvaliswinebul sazogadoebriv sarkinigzo satransporto momsaxurebasa 

da sazogadoebrivi momsaxurebis xelSekrulebaze PPP-is moqmedeba10, xolo darCenil naw-

ilSi pirdapiraa miTiTebuli, rom sajaro da kerZo TanamSromloba SeiZleba ganxor-

cieldes sajaro infrastruqturisa da sajaro momsaxurebis nebismier seqtorSi, Tu 

saqarTvelos mTavrobis mier sxva ram ar aris dadgenili. amasTanave, kanonis 6.2 muxli 

saqarTvelos mTavrobas aniWebs uflebamosilebas, gansazRvros saqarTveloSi sajaro da 

kerZo TanamSromlobis ganxorcielebis prioritetuli seqtorebi. 

koncesiis specialurobis ori ZiriTadi elementi anazRaurebis miRebis forma da 

riskebis sakuTar Tavze aRebis valdebulebaa, romelic mas arakoncesiuri sajaro da 

kerZo TanamSromlobisgan ganasxvavebs, ra drosac arakoncesiuri sajaro da kerZo Ta-

namSromlobis xelSekrulebis safuZvelze kontraqtori mis mier sajaro momsaxurebis 

gawevis an/da sajaro infrastruqturis miwodebis sanacvlod anazRaurebas iRebs sajaro 

partniorisgan da romelic imavdroulad ar aris koncesia PPP kanonis Sesabamisad.11   

mniSvnelovania sakanonmdeblo aqtiT ganisazRvros koncesiis meSveobiT dafinanse-

8 UNCITRAL Legisla  ve Guide on Privately Financed Infrastructure Projects, pg. 27, United Na  ons Commission on Interna  onal Trade 
Law, New York, 2001. 
9  „sajaro da kerZo TanamSromlobis Sesaxeb“ saqarTvelos kanoni, vebgverdi, 24/05/2018, muxli 2.k.

10 iqve, muxli 1.4. 

11 iqve,  muxli 2.a.
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buli infrastruqturuli proeqtebis buneba da mizani, romlebisTvisac SesaZlebelia 

garkveuli upiratesobebis miniWeba qveyanaSi. erT-erTi SesaZlo midgoma SeiZleba iyos 

sxvadasxva kategoriis proeqtebis gansazRvra koncesioneris mier aRebuli uflebebisa da 

movaleobebis moculobis mixedviT (magaliTad, „aSeneba-marTva-gadacema“, „aSeneba-flo-

ba-marTva“, „aSeneba-gadacema-operireba“ an/da „aSeneba-gadacema“). arsebuli regulireba 

adgens, rom sajaro da kerZo TanamSromlobis xelSekrulebiT SeiZleba ganisazRvros 

sajaro partnioris mier kerZo partniorisaTvis gadasacem  sajaro infrastruqturaze 

an/da masTan dakavSirebul qonebaze Sesabamisi uflebebi, agreTve ganisazRvros, rom sa-

jaro infrastruqtura an/da masTan dakavSirebuli qoneba daubrundes an ar daubrundes 

sajaro partniors sajaro da kerZo TanamSromlobis xelSekrulebis Sewyvetis Semdeg12. 

msgavsi danawesi ar moicavs TanamSromlobis im ZiriTad tipebs, romlebic SesaZloa me-

tad iyos kerZo partniorisTvis motivaciis gamomwvevi, gansakuTrebiT ki grZelvadiani 

mogebis miRebis miznis Seusruleblobis pirobebSi.

Tumca, sqemebis mravalferovnebis gaTvaliswinebiT, romlebic SeiZleba moqmedebdes 

infrastruqturaSi kerZo investiciebTan dakavSirebiT, SeiZleba rTuli iyos yvela maT-

ganis amomwuravi ganmartebebis sakanonmdeblo doneze Camoyalibeba. rogorc alterna-

tiva, kanoni zogadad SeiZleba iTvaliswinebdes, rom delegirebis mizani SeiZleba iyos 

infrastruqturuli proeqtis sakuTari xarjebiT ganxorcielebis sanacvlod uflebis 

miReba, miawodo sajaro momsaxureba da Tavad gansazRvro fasi, romeli uflebac imave 

sakanonmdeblo doneze unda iyos dadgenili, raTa winaaRmdegobaSi ar movides saga-

dasaxado principebTan. 

sagulisxmoa, rom kanonma ar unda SezRudos delegirebis farglebi da uflebis 

miniWeba unda ganxorcieldes rogorc mSeneblobisa da eqspluataciis, aseve arsebuli 

infrastruqturis obieqtebis da sistemebis movla-patronobis, SekeTebis, ganaxlebis, 

modernizaciis, gafarToebis da eqspluatacias, an mxolod marTvisa da miwodebisTvisac. 

kerZo samarTlis subieqtisTvis erT-erTi yvelaze saintereso maxasiaTebeli dele-

girebuli uflebamosilebis farglebSi moqmedebisTvis aris amgvari uflebis eqskluzi-

uroba. momsaxurebis an/da produqciis eqskluziurad miwodebis saSualeba pirdapirpro-

porciuladaa dakavSirebuli moTxovna-miwodebasTan da Sesabamisad - SemosavalTanac. 

eqskluziuroba SesaZloa gamoxatuli iyos, magaliTisTvis, teritoriul an/da uflebriv 

elementSi, rac amavdroulad ar moeqceva konkurenciis Sesaxeb kanoniT gaTvaliswinebul 

SezRudvebSi da momxmareblisTvis kontrahirebis iZulebas gauTanabrdeba.

Sesabamisad, sasurvelia eqskluziurobis sakiTxi moqnilad mogvardes. eqskluziuri 

daTmobebis gamoricxvis an dawesebis nacvlad, PPP kanoni saqarTvelos kanonmdeblo-

biT an/da sajaro da kerZo TanamSromlobis xelSekrulebiT gansazRvruli SezRudvebis 

gaTvaliswinebiT, sajaro partniorma kerZo partniorisaTvis SeiZleba gaiTvaliswinos 

saxelmwifos, afxazeTis an aWaris avtonomiuri respublikis an/da municipalitetis mx-

ardaWeris erT-erT saxed sajaro da kerZo TanamSromlobis xelSekrulebis obieqtis 

Seqmnisa da movla-patronobis an/da operirebisa da movla-patronobis an/da garkveuli 

teritoriis farglebSi sajaro momsaxurebis gawevis eqskluziuri uflebis miniWeba.13 

msgavsi SesaZleblobis miniWeba dadebiT elementad unda Sefasdes, Tumca aRsaniSnavia, 

rom sakuTari xasiaTiT eqskluziuroba saxelmwifos mier imave farglebSi identuri 

saqmianobis ganxorcielebas gamoricxavs, rac TviTSezRudvis, TviTboWvis sakiTxs war-

12 „sajaro da kerZo TanamSromlobis Sesaxeb“ saqarTvelos kanoni, vebgverdi, 24/05/2018, , muxli 23.1.

13 iqve,  muxli 28.1.T.
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moSobs da pasuxismgeblobis ganawilebis wesTan dakavSirebiT logikur kiTxvebs aCens.

kanoniT nebadarTuli eqskluziurobis an/da eqskluziuri SeRavaTebis miniWeba xdeba 

maSin, rodesac igi gamomdinareobs sazogadoebrivi interesebidan, magaliTad, im SemTx-

vevebSi, rodesac eqskluziuroba gamarTlebulia teqnikuri an Sinaarsobrivi gamarTu-

lobis uzrunvelsayofad, proeqtis ekonomikuri sicocxlisunarianobis gazrdisTvis. 

koncesioneris SerCevis proceduris dawyebamde SeiZleba moeTxovos sajaro partniors, 

daasaxelos eqskluziuri daTmobis gaTvaliswinebuli mizezebi. aseT zogad kanonmde-

blobas SeiZleba daematos konkretuli seqtoris kanonebi, romlebic aregulireben eqsk-

luziurobis sakiTxs TiToeuli konkretuli industriisTvis Sesaferisi formiT.

3. sajaro momsaxurebis anazRaurebis meTodi da principi koncesiis 
pirobebSi saboloo momxmareblis prizmaSi

koncesiis xelSekrulebis konstituciuri maxasiaTebeli anazRaurebis miRebis princip-

ia, romelze uflebasac koncesioneri gaweuli sajaro anazRaurebis sanacvlod moipovebs.

sakanonmdeblo danawesis Tanaxmad, amgvari anazRaureba pirdapir an iribad momdin-

areobs saboloo momxmareblisgan an sajaro partniorisa da saboloo momxmareblisgan 

erToblivad. Tavisi SinaarsiT statiisTvis gansakuTrebiT sainteresoa sajaro momsax-

urebis sanacvlod anazRaurebis saboloo momxmareblisgan pirdapiri miReba, romlis 

drosac mniSvnelovani saoperacio riski swored koncesioners ekisreba.

imave PPP kanonis mixedviT, sajaro da kerZo TanamSromlobis xelSekruleba SeiZle-

ba iTvaliswinebdes aseve kerZo partnioris mier sajaro partniorisaTvis fiqsirebu-

li Tanxis erTianad an periodulad gadaxdas, kerZo partnioris mier sajaro da kerZo 

TanamSromlobis xelSekrulebis safuZvelze operirebis Sedegad misaRebi Semosavlis 

nawilis sajaro partniorisaTvis gadaxdas an kerZo partnioris sakuTrebaSi arsebuli 

qonebis an/da sajaro da kerZo TanamSromlobis xelSekrulebis safuZvelze Seqmnili 

qonebis sajaro partniorisaTvis sakuTrebaSi gadacemas, agreTve Sesabamisi safasuris 

saqarTvelos kanonmdeblobiT dasaSvebi sxva formebiT gadaxdas14, Tumca saxelmwifos 

WrilSi pasuxismgeblobis analizi naSromis miznebisTvis msgavsi komerciuli modelisT-

vis calke gaanalizebuli ar iqneba. 

aRsaniSnavia, rom 2014 wlis martSi evrokavSiris mier miRebul iqna PPP-ebTan daka-

vSirebuli ori direqtiva Sesyidvebis sferoSi: konkretulad, saxelmwifo Sesyidvebis 

direqtiva (2014/24/EU) da koncesiebis direqtiva (2014/23/EU). orive direqtiva aseve moi-

cavs nebadarTuli sakontraqto cvlilebebis SezRudvebs PPP xelSekrulebis xelmower-

is Semdeg.

saboloo momxmareblisgan misaRebi anazRaurebis daSvebis mqone PPP-ebi ganxilu-

lia koncesiebis direqtivaSi, maSin, roca saxelmwifo gadaxdis PPP-ebis umetesoba, sa-

varaudod, Sesyiduli iqneba saxelmwifo Sesyidvebis direqtivis debulebebis Sesabami-

sad. saxelmwifo Sesyidvebis direqtiva sakmaod detaluradaa gawerili proceduruli 

TvalsazrisiT, romelic maT Soris moicavs im aucilebel procedurebs, romliTac unda 

moxdes kontraqtebis Sesyidva da miniWeba, maSin, roca koncesiebis direqtiva naklebad 

momTxovnia savaldebulo procedurebis nawilSi. arsebobs garkveuli debatebic imis 

Taobaze, SesaZlebelia Tu ara sajaro partnioris mier anazRaurebadi PPP-ebis Sesyidva 

14 „sajaro da kerZo TanamSromlobis Sesaxeb“ saqarTvelos kanoni, vebgverdi, 24/05/2018, muxli 28.2.
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naklebad mkacri koncesiebis direqtivis mixedviT.15 Tumca, Tu aRmoCndeba, rom kon-

cesiebis direqtiva ar gamoiyeneba, xelSemkvrel organos SeiZleba mouwios Sesyidvis 

procesis xelaxla ganxorcieleba an evrokavSiris nebismieri grantis dafinansebis dab-

runeba. es riskebi SeiZleba Semcirdes, Tu xelSekrulebis dadebis procedura Seesabame-

ba saxelmwifo Sesyidvebis direqtivis moTxovnebs, vinaidan es ukanaskneli aris ufro 

mkacri standarti koncesiebis miniWebis miznebisTvis.

evrokavSiris direqtivebis roli da saxelmZRvanelo principebi kidev ufro mniS-

vnelovani xdeba saqarTvelosTvis kandidatis statusiT gansazRvruli harmonizaciis 

valdebulebebis Sesrulebis gzaze, miT umetes, rom igi SeiZleba pirdapir ukavSirde-

bodes evrokavSiridan miRebuli fuladi saxsrebis miznobriv gamoyenebas. 

saboloo momxmareblis mier gadaxdili anazRaurebis konteqstSi saxelmwifos mier 

miniWebuli uflebis sapirwone ZiriTad valdebulebad, romelic komerciul risk faqto-

rad ufro SegviZlia moviazroT, aris mniSvnelovani saoperacio riski, romelic moicavs 

moTxovnis risks an/da miwodebis risks. saoperacio riskebi, rogorc ekonomikuri saqmi-

anobis elementi, romelic aerTianebs moTxovnisa da miwodebis faqtorebs, swored ker-

Zo samarTlis subieqtebis saqmianobis ganxorcielebisTvisaa damaxasiaTebeli da sajaro 

momsaxurebis samewarmeo saqmianobasTan gaTanabrebisken gadadgmuli nabijia amgvari mom-

saxurebis gamwevis statusidan gamomdinare. 

koncesionerisTvis gadaxdili anazRaurebis analizisas sagulisxmoa saboloo momx-

mareblis subieqturi aRqmac momsaxurebis miRebisaTvis gadaxdili safasuris adresa-

tis konteqstSi. nebismier SemTxvevaSi momxmareblis mier gadaxda pirdapir saxelmwifo 

biujetSi sruldeba Tu kerZo partnioris angariSze, ver iqneba pasuxismgeblobis gan-

sazRvrisTvis gadamwyveti faqtori, Tumca mas SesaZloa hqondes damxmare elementis 

funqcia da pasuxismgeblobis principis gansazRvrisa da SesaZlo modificirebis SemTx-

vevaSi kanonmdeblis nebis ganmartebis an/da samarTlis politikis gansazRvrisas mieni-

Wos garkveuli mniSvneloba. 

4. pasuxismgeblobis wesi koncesiis xelSekrulebis pirobebSi

koncesiis xelSekrulebis farglebSi pasuxismgeblobis wesze msjelobisas erT-

maneTisgan unda ganvasxvavoT pasuxismgeblobis institucionaluri da funqciuri gageba. 

institucionalur pasuxismgeblobis wesSi moiazreba saxelmwifo an/da municipalite-

tis organoebis mier uflebamosilebis delegirebidan gamomdinare gaweuli momsaxurebis 

xarisxis an/da sxva nebismieri sajaro servisis miRebis pirobebSi SesaZlo zianis anaz-

Raurebaze garantoris funqciiT aRWurvili piris arseboba. 

meore mxriv, pasuxismgeblobis funqciuri gageba unda mivusadagoT iseT SemTxvevebs, 

rodesac valdebulebis subieqti uSualod agebs pasuxs arajerovani SesrulebisTvis. 

aqve unda aRvniSnoT, rom zemoT CamoTvlili pasuxismgeblobis wesi erTmaneTis al-

ternatiuli ar aris da garkveul SemTxvevebSi maTi kumulatiurad gamoyeneba SesaZlebe-

lia, gansakuTrebiT ki mesame pirebis dacvis miznidan gamomdinare. 

solidaruli pasuxismgeblobis principTan erTad aucilebelia, rom kritikulad 

SevafasoT pasuxismgeblobis wesi koncesiis xelSekrulebebSi, gansakuTrebiT ki im 

pirobebSi, rodesac saxezea specialuri TanamSromlobis SemTxvevebi, sadac saoperacio 

da finansur risks sakuTar Tavze kerZo partniori iRebs, romelic amasTanave Semosav-

15 European Investment Bank, EPEC Guide toPublic-Private Partnerships, 2021, 126.
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lis nawilSic damoukideblad moqmedebs da momxmarebeli mas pirdapir uxdis Sesabamis 

safasurs. 

4.1. koncesiis xelSekruleba, rogorc pasuxismgeblobis safuZveli

koncesiis urTierTobis farglebSi pasuxismgeblobis analizis pirvel etapze unda 

ganisazRvros is samarTlebrivi aqtebi, romlebic mxareTa Soris urTierTobas areguli-

reben. ZiriTadi dokumenti, romelic sajaro da kerZo partnioris urTierTobas areg-

ulirebs, aris swored koncesiis xelSekruleba. 

koncesiis xelSekrulebis ZiriTad pirobebs adgens PPP kanoni da „sajaro da kerZo 

TanamSromlobis proeqtis SemuSavebisa da ganxorcielebis wesis damtkicebis Sesaxeb“ 

saqarTvelos mTavrobis 2018 wlis 17 agvistos №426-e dadgenileba. 

miTiTebuli aqtebis mixedviT, kerZo da sajaro TanamSromlobis kriteriumad da 

erT-erT ZiriTad principad miCneulia:

• riskebis optimaluri ganawileba – mxareTa Soris pasuxismgeblobisa da riskebis 

gonivruli ganawileba, mxareTa mier maTi kontrolis SesaZleblobisa da mizanSe-

wonilobis, sajaro interesisa da sajaro da kerZo TanamSromlobis maxasiaTeblebis 

gaTvaliswinebiT; da

• fiskaluri pasuxismgebloba – sajaro da kerZo TanamSromlobasTan dakavSirebuli 

finansuri pasuxismgeblobis aReba sajaro finansebisTvis safrTxis Seqmnis gareSe;

orive principi exeba sajaro finansebisTvis safrTxis Tavidan acilebasa da zogadi 

pasuxismgeblobis ganawilebas. Tumca ver vxedavT dazustebas, aRniSnuli uSualo sa-

operacio riskebs miemarTeba mxolod Tu mxareTa Soris pasuxismgeblobis ganawilebis 

princips. 

PPP kanoniT calke gvaqvs gansazRvruli mxareTa pasuxismgeblobac, Tumca mTeli 

aqcenti gakeTebulia kerZo partniorisTvis pirgasamtexlos dakisrebaze.16 aseve sajaro 

da kerZo TanamSromlobis xelSekrulebis miznebisTvis dasaSvebia kerZo partnioris mier 

Sesabamisi valdebulebis mesame piris meSveobiT Sesruleba, Tu imave xelSekrulebiT sxva 

ram ar aris gaTvaliswinebuli. kerZo partniors ekisreba sruli pasuxismgebloba mesame 

piris mier ganxorcielebuli qmedebisaTvis, iseve, rogorc sakuTari qmedebisaTvis.17

koncesiis xelSekrulebiT gaTvaliswinebuli valdebulebis darRvevis gamo pasux-

ismgeblobis dakisreba xdeba saxelmwifoze an kerZo partniorze, rac, pirvel rigSi, 

xelSekrulebis mxareTaTvis gansazRvravs moqmedebis areals da Ria rCeba sakiTxi mesame 

pirebTan (saboloo momxmarebelTan) pasuxismgeblobis Sesaxeb. 

ra Tqma unda, SeiZleba garkveuli SinaarsiT pasuxismgeblobis sakiTxi mowesrigdes 

mxareTa (sajaro partniori - kerZo partniori) Soris dadebuli xelSekrulebis mixed-

viT, Tumca arc am xelSekrulebis normatiuli aqtiT dadgenili pasuxismgeblobis arse-

biTi pirobebi arsebobs. aqve Cndeba sakiTxi ramdenad validuri da mesame pirebis mimarT 

mboWavi xasiaTi eqneba am mxareTa mier mesame piris winaSe pasuxismgebeli pirebis / mxa-

reebis gansazRvras.

bunebrivia, mesame pirebisTvis koncesiis xelSekrulebiT ver moxdeba pirdapiri mbo-

Wavi valdebulebis gansazRvra, Tundac es sajaro momsaxurebis Rirebulebis gadaxdas 

Seexebodes. aseT SemTxvevaSi saxelmwifo Sesabamis sakanonmdeblo an/da kanonqvemdebare 

16 „sajaro da kerZo TanamSromlobis Sesaxeb“ saqarTvelos kanoni, vebgverdi, 24/05/2018, muxli 25.2.

17 iqve, muxli 25.4.
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aqtebs iRebs, romelsac momwesrigebeli xasiaTi gaaCnia. swored amitom iZens gansakuTre-

bul mniSvnelobas koncesionerTan dadebul xelSekrulebaSi mesame pirebis winaSe pasux-

ismgebeli subieqtisa da amgvari pasuxismgeblobis moculobis gansazRvra. 

sainteresoa, rom saerTaSoriso saxelmZRvanelo instruqciebis mixedviT, Tu obieq-

tis mSeneblobis an eqspluataciis Sedegad mesame pirs miadga janmrTelobis dazianeba an 

ziani miadga mis qonebas da moTxovna dayenebulia sajaro partnioris winaaRmdeg, kanonma 

SeiZleba gansazRvros, rom mxolod koncesioners ekisreba pasuxismgebloba am kuTxiT 

da rom xelSemkvrel organos (sajaro partniors) ar unda daekisros valdebuleba mesame 

mxaris aseT pretenziebTan dakavSirebiT, garda im SemTxvevisa, rodesac ziani gamowveu-

li iyo sajaro partnioris mier sakuTari valdebulebebis seriozuli darRveviT an 

gaufrTxileblobiT.18

SesaZloa swored msgavsi midgomis danergvas gulisxmobs riskebis ganawilebis prin-

cipi, rodesac sajaro partnioris mier obieqtis dizainis an specifikaciis ubralo damt-

kiceba an samSeneblo samuSaoebis miReba an obieqtis eqspluataciis an mis gamoyenebaze 

saboloo Tanxmobis gacema ar unda gulisxmobdes sajaro partniorisTvis nebismieri pa-

suxismgeblobis dakisrebas obieqtis momxmareblebis an sxva mesame mxarisTvis miyenebuli 

zianisTvis, romelic warmoiqmneba obieqtis mSeneblobis an eqspluataciis Sedegad, an 

damtkicebuli dizainis an specifikaciebidan gamomdinare. 

ufro metic, rogorc zemoT aRvniSneT, vinaidan pasuxismgeblobis ganawilebis Ses-

axeb debulebebi SeiZleba ar iyos aRsrulebadi mesame mxaris mimarT moqmedi kanonmde-

blobis mixedviT, SesaZloa mizanSewonili iyos, proeqtis SeTanxmebiT uzrunvelyofili 

iyos, rom sajaro partniori daculi unda iyos da aunazRaurdes mesame mxaris mier wam-

oyenebul kompensaciis moTxovnebTan dakavSirebiT warmoSobili xarjebi. aRniSnuli e.w. 

pasuxismgeblobis dazRvevis (indemnify) muxlebiT SeiZleba miiRweodes.

arsebuli sakanonmdeblo bazis gaTvaliswinebiT, mxareebi ar arian SezRuduli sa-

kuTari SeTanxmebiT moawesrigon rigi sakiTxebi, miT umetes, im pirobebSi, rodesac 

koncesiis xelSekruleba administraciul xelSekrulebad unda iyos miCneuli da masze 

gavrceldeba samoqalaqo kodeqsis Sesabamisi debulebebic. 

Sesabamisad, samoqalaqo kodeqsSi zianis anazRaurebis momwesrigebeli normebis Si-

naarsidan gamomdinare, SegviZlia davaskvnaT, rom im pirobebSi, rodesac specialuri 

kanonmdebloba PPP kanonis formiT ar iTvaliswinebs koncesiis xelSekrulebisTvis 

savaldebulo danawesebs, riskebis ganawileba, maT Soris mesame pirebis mier dayenebuli 

moTxovnebis SemTxvevaSi specialuri mowesrigebis Sinaarsi mxareebs SeuZliaT damou-

kideblad gansazRvron, xolo zogad administraciul kodeqsSi arsebul saxelmwifos 

pasuxismgeblobis specialur wesze ufro detalurad qvemoT gveqneba saubari.

4.2. momxmarebelTan dadebuli xelSekruleba, rogorc 
pasuxismgeblobis safuZveli

ganxiluli koncesiis urTierTobisTvis damaxasiaTebelia sajaro momsaxurebis 

sanacvlod anazRaurebis uSualod regulirebis subieqtisgan miReba, rac komerciul 

saqmianobaSi pirdapir ukavSirdeba gaweuli momsaxurebis arajerovnad Sesrulebis SemTx-

vevaSi pasuxismgeblobis sakiTxs. 

18 UNCITRAL Legisla  ve Guide on Privately Financed Infrastructure Projects, United Na  ons Commission on Interna  onal Trade Law, 
New York, 2001, 135.
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uSualod pasuxismgeblobis formebze gadasvlamde aucilebelia erTmaneTisgan 

gavmijnoT ori SemTxveva. pirveli, rodesac momxmarebeli xelSekrulebas debs konce-

sionerTan momsaxurebis misaRebad da meore, rodesac koncesioneris mier Sesrulebuli 

samuSaos / gaweuli momsaxurebis procesSi an/da adgilze deliqturi pasuxismgeblobis 

sakiTxi dgeba. 

xelSekrulebis arsebobis SemTxvevaSi koncesioners saSualeba aqvs gansazRvros 

garkveuli qmedebebisTvis pasuxismgebeli piri an/da pasuxismgeblobis moculoba, Tumca 

amgvari SeTanxmebis mxareebi mxolod koncesioneri da momxmarebeli iqnebian, romlis 

farglebSic mesame piris mboWavi valdebulebis warmoSoba saTuod rCeba, miT umetes, Tu 

aseT mesame pirs sajaro partniori warmoadgens. 

meore mxriv, koncesionerisTvis ar gvaqvs normatiulad gansazRvruli imgvari Si-

naarsis savaldebulo moTxovnebi, romlebic kerZo samarTlis subieqts daavaldebuleb-

da proeqtis operirebis periodSi daekmayofilebina garkveuli ekonomikuri maCveneb-

lebi wminda aqtivebis garkveuli odenobis SenarCunebiT, rac momxmareblis uflebebis 

dacvis garantias Seqmnida. swored momxmareblis interesis dacva SeiZleba ganvixiloT 

koncesionerTan dadebul xelSekrulebaSi pasuxismgeblobis principis ZiriTad mdgene-

lad, romelic adgens aRniSnuli principis SesaZlo modificirebis farglebsac. 

koncesiis bunebidan gamomdinare, momxmarebelTan dadebuli xelSekruleba Sinaarso-

brivad standartul xelSekrulebad unda iyos miCneuli, romlis pirobebze, maT Soris 

zianis anazRaurebis maregulirebel normebze, unda gavrceldes  samoqalaqo kodeqsis 

344-348 muxlebiT dadgenili namdvilobis testi.

Sesabamisad, im SemTxvevaSic ki, Tu koncesioneri gamoricxavs saxelmwifos an saku-

Tar pasuxismgeblobas sajaro momsaxurebis an/da produqtis realizaciis / SeTavaze-

bis dros miyenebuli zianisTvis, masze gavrceldeba samoqalaqo kodeqsiT gansazRvruli 

namdvilobis wesebi, rogorc es normaluri samewarmeo saqmianobis farglebSi dadebul 

garigebebTan dakavSirebiT xdeba.

4.3. saxelmwifos pasuxismgeblobis specialuri wesi zogadi 
administraciuli kodeqsis mixedviT

kanonSi sajaro da kerZo partniors Soris pasuxismgeblobis ganawilebis Sesaxeb spe-

cialuri mowesrigebis ararsebobis pirobebSi erTgvar gamosavals Tu miniSnebas gvTava-

zobs zogadi administraciuli kodeqsi (szak).

pirvel rigSi unda vaxsenoT szak-is 207-e muxli, romelic adgens, rom „Tu am kode-

qsiT sxva ram ar aris dadgenili, administraciuli organos mier miyenebuli zianis anaz-

Raurebisas gamoiyeneba saqarTvelos samoqalaqo kodeqsiT dadgenili wesi.“ aRniSnuli 

danawesi zianis anazRaurebis moTxovnis ZiriTad debulebas warmoadgens, romelic gamo-

sayenebel sakanonmdeblo bazas gansazRvravs da zogadi xasiaTi gaaCnia. swored amitom, 

aRniSnuli norma calke ver iqneba moTxovnis safuZveli da mas damatebiTi Semavsebeli 

Sinaarsi, damfuZnebeli norma esaWiroeba.

aRniSnuli aqtis 208-e muxlis me-3 nawili ki pirdapir uTiTebs, rom „Tu kerZo piri 

raime saqmianobas axorcielebs saxelmwifo organos an municipalitetis organos mier 

delegirebis an davalebis safuZvelze, am saqmianobis ganxorcielebisas miyenebuli zian-

isaTvis pasuxismgebelia saxelmwifo an municipaliteti.“

kanonis sityva-sityviTi ganmartebis meTodis mixedviT, miTiTebuli debuleba sru-

giorgi wamalaiZe
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lad faravs sajaro da kerZo TanamSromlobis Sesaxeb kanoniT mowesrigebul urTierTo-

basac da erTi SexedviT aq interpretaciis adgilic ar aris. arsebobs mosazrebac, rom 

szak-is 208-e muxli mxolod samoqalaqo kodeqsis 1005-e muxlTan erTad unda iyos kom-

binirebulad gamoyenebuli,19 Tumca 208-e muxls sakuTari damoukidebeli damfuZnebeli 

normis Sinaarsi gaaCnia da damatebiT misi Sinaarsis ganmartebisTvis samoqalaqo kodeq-

sis 408-415 muxlebis gamoyenebaa mizanSewonili, romelic zianis anazRaurebis farglebs 

adgens.

aRniSnulis miuxedavad, pirveli kiTxva exeba pasuxismgeblobis farglebs, kerZod, 

SesaZloa Tu ara SeizRudos saxelmwifos pasuxismgebloba garkveul zRvramde kerZo 

partniorisgan miRebuli sikeTeebis farglebiT. aRniSnulze pasuxi imave koncesiis xe-

lSekrulebis ormxrivobidan gamomdinare uaryofiTi unda iyos, vinaidan aseT pasux-

ismgeblobis SezRudvas ver eqneba mavaldebulebeli xasiaTi momxmareblis winaSe. 

Sesabamisad, szak-is debuleba determinirebulia sajaro Zalauflebis ganxor-

cielebis Sedegad dazianebulis dacvisa da zianis srulad anazRaurebis motiviT, rac 

pasuxismgeblobis SezRudvas mesame piris winaSe gamoricxavs.

4.4. pasuxismgeblobis principis SesaZlo modificireba

koncesiis xelSekrulebaSi pasuxismgeblobis principis modificirebis SesaZlebloba 

akademiur wreebSi da samarTlis mecnierebaSi Seswavlili ar aris, Tumca saerTaSoriso 

rekomendaciebiT erovnuli kanonmdeblobis mier msgavsi SesaZleblobis daSvebaze mi-

TiTebebi arsebobs, rogorc es zemoT ganvixileT. 

pasuxismgeblobis modificireba pirdapir aris dakavSirebuli riskebis ganawilebas-

Tan da sajaro partnioris mier kontrolis uflebamosilebis ganxorcielebasTan. Tu 

sajaro partniori aqtiuradaa CarTuli proeqtis ganviTarebasa da ganxorcielebaSi, 

mis mier pasuxismgeblobac solidarulad unda iyos nakisri, aRniSnulis sapirwoned ki, 

rodesac sajaro partniors ar gaaCnia koncesiis xelSekrulebis farglebSi efeqturi 

kontrolis ganxorcielebis meqanizmebi, SesaZlebelia aq pasuxismgeblobis principis 

modificirebazec visaubroT. 

SesaZlo variaciis arseboba ar unda iyos gagebuli uflebis borotad gamoyenebad, 

romelic, erTi mxriv, kerZo partniors saSualebas miscems miiRos anazRaureba da ar 

gaaCndes kreditoris dakmayofilebisTvis saWiro resursebi, xolo meore mxares saxelm-

wifosac gaaTavisuflebs delegirebuli uflebamosilebis farglebSi gadacemuli saja-

ro momsaxurebis gawevis procesSi warmoSobili zianis anazRaurebisgan.

msjelobisas gansaxilveli sakiTxia zogadi da specialuri kanonebis mimarTebac. 

vinaidan statiis mizani swored koncesiis xelSekrulebaSi pasuxismgeblobis principis 

mimarT kritikuli kiTxvebis dasmaa, aucilebelia vaxsenoT normatiuli aqtebis kano-

niT dadgenili regulirebac, kerZod, debuleba, romelic pirdapir adgens, rom saja-

ro-samarTlebriv urTierTobebSi kanonis analogia gamoiyeneba mxolod kanoniT pirda-

pir gaTvaliswinebul SemTxvevebSi da dadgenili wesiT.20 rogorc PPP kanoni, aseve szak-i 

warmoadgens kanonebs, romlebic swored sajaro-samarTlebriv urTierTobebs areguli-

19 vinteri g., administraciuli samarTlis ganviTareba da samarTlebrivi konsultacia saqarTvelos, rogorc 

gardamavali qveynis magaliTze, statiaTa kr. administraciuli samarTali, red. kopaleiSvili m., Tb., 2013, gv. 

78-79.

20 „normatiuli aqtebis Sesaxeb“ saqarTvelos kanoni, ssm, 33, 09/11/2009, muxli 5.1.
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rebs, rac ierarqiulad maT erTsa da imave safexurze amyofebs. 

amasTanave, PPP kanonis 25-e muxlis pirveli nawilis mixedviT sajaro da kerZo Ta-

namSromlobis xelSekrulebis mxaris mier valdebulebis darRveva gamoiwvevs saqarTve-

los kanonmdeblobiTa da imave xelSekrulebiT gaTvaliswinebul samarTlebriv Sedegebs. 

im SemTxvevaSi Tu saqarTvelos kanonmdeblobaze miTiTebaSi moviazrebT szak-sac, Sesa-

Zlebelia 208-e muxlis gamoyeneba SesaZlebeli iyos. aqve sagulisxmoa imave normatiuli 

aqtebis Sesaxeb saqarTvelos kanonis me-5 muxlis me-3 nawili, romelic krZalavs spe-

cialuri normis analogiiT gamoyenebis SesaZleblobas. 

iqmneba mdgomareoba, rom SesaZloa arsebobdes midgoma, romelic koncesiis xe-

lSekrulebis pirobebSi gamoricxavs szak-is sagamonakliso 208-e muxlis analogiiT gam-

oyenebas da migviTiTebs samoqalaqo kodeqsze, rogorc administraciuli xelSekrulebis 

momwesrigebel ZiriTad sakanonmdeblo aqtze, romelzec igive szak-is administraciuli 

xelSekrulebebis maregulirebeli normebi uTiTeben.

pasuxismgeblobis principze msjelobisas gansakuTrebuli mniSvneloba aqvs sasamarT-

lo praqtikasac, Tumca, samwuxarod, koncesiebis mimarTulebiT jerjerobiT ar arse-

bobs sasamarTlo praqtika, romelic SesaZlebels gaxdida samosamarTlo samarTliT 

Sevsebuliyo praqtikaSi warmoSobili problemuri sakiTxebi.

daskvna

saxelmwifos pasuxismgeblobis gansakuTrebul wesze msjeloba, arsebuli sakanon-

mdeblo bazis Sinaarsis gaTvaliswinebiT, sakmaod kompleqsuri sakiTxia, romelic rigi 

mimarTulebiT met sicxadesa da sizustes saWiroebs, gansakuTrebiT ki PPP kanonis naw-

ilSi, sadac sasurvelia riskebze orientirebul midgomasTan erTad mkafio Canaweris 

arsebobiT gaiweros sajaro partnioris pasuxismgeblobis sakiTxi.

amasTanave, pasuxismgeblobis sakiTxi SesaZloa gansxvavebulad mowesrigdes konce-

sionerisaTvis gadacemuli valdebulebebis moculobisa da Sinaarsis gaTvaliswinebiT, 

xolo moTxovnis subieqtis mixedviT (koncesioneri Tu saboloo momxmarebeli) saxelm-

wifos mier zianis anazRaurebis farglebis dadgenac SesaZloa specialur regulirebas 

daeqvemdebaros.

koncesiis xelSekrulebaSi zianis maregulirebeli pirobebis Sinaarsis miuxedavad, 

saxelmwifos pasuxismgeblobis principsa da moculobaze ori  midgomiT unda vixelmZR-

vaneloT.

pirveli, esaa saboloo momxmareblis perspeqtividan - saxelmwifo / municipaliteti 

unda iyos solidarulad pasuxismgebeli, szak-is debulebis da samoqalaqo samarTle-

brivi principebis gaTvaliswinebiT, aseve miuxedavad saxelmwifosa da koncesioners So-

ris dadebuli xelSekrulebisa. 

xolo meore midgomis Tanaxmad, romelic sajaro-samarTlebrivi perspeqtivis primats 

gulisxmobs - pasuxismgebeli, ra Tqma unda, rCeba saxelmwifo / municipaliteti, Tumca 

aq sajaro uflebamosilebis ganmaxorcielebeli subieqti eqceva igive pasuxismgeblobis 

farglebSi, rogorc saxelmwifos warmomadgeneli da SesaZlebelia misi xelSekrulebiT 

/ sisxlis samarTlis kodeqsiTa da sruli masStabiT saxelmwifo iZulebis meqanizmebis 

gamoyenebac.
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nodar xerxeuliZe*

sajaro samarTlis iuridiuli pirebis ekonomikuri saqmianobis 
gavlena sakuTrebis uflebasa da mewarmeobis Tavisuflebaze

Sesavali

sajaro da kerZo samarTlis urTierTmimarTebis konteqstSi sajaro samarTlis iu-

ridiuli pirebis ekonomikuri saqmianoba erT-erT yvelaze aqtualuri sakiTxia. erTi 

mxriv, es subieqtebi sajarosamarTlebrivi bunebis matareblebi arian, meore mxriv ki, 

miuxedavad amisa, samoqalaqo kanonmdeblobis Tanaxmad, kerZosamarTlebriv urTierTo-

bebSi monawileoben iseve, rogorc kerZo samarTlis iuridiuli pirebi. es komponenti 

moicavs maT mier ekonomikuri saqmianobis ganxorcielebasac, rac sakiTxs aseve mWidrod 

akavSirebs kerZo samarTlis konstituciiT ganmtkicebul garantiebTanac, kerZod ki, 

zogierT SemTxvevaSi, bazarze sajaro samarTlis iuridiuli pirebis SeWra samewarmeo 

saqmianobiT uaryofiTad aisaxeba kerZosamarTlebriv urTierTobebze, dabrkolebebs 

uqmnis mewarme subieqtebs. sakonstitucio sasamarTlos araerTxel aRuniSnavs, rom sa-

kuTrebis ufleba uzrunvelyofs adamianis Tavisuflebas, SesaZleblobebis adekvatur 

realizacias, cxovrebis sakuTari pasuxismgeblobiT warmarTvas. es ganapirobebs indi-

vidis kerZo iniciativebs ekonomikur sferoSi, rac xels uwyobs ekonomikuri urTier-

Tobebis, Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas, normalur, stabi-

lur samoqalaqo brunvas.1 Tavis mxriv, mewarmeobis Tavisufleba warmoadgens samoqalaqo 

brunvis Tavisuflebis mniSvnelovan gamovlinebas, ekonomikuri marTlwesrigis, jansaRi 

da sicocxlisunariani sabazro urTierTobebis safuZvels.2

swored am gavlenas exeba statiac, romelSic sakiTxi, ZiriTadad, ori mimarTulebiT 

iqneba ganxiluli: sajaro samarTlis iuridiuli pirebis mier momsaxurebis gawevis 

sanacvlod safasuri da sakuTrebis uflebis Selaxvis riski; sajaro samarTlis iurid-

iuli pirebis mier samewarmeo saqmianobis ganxorcieleba da mewarme subieqtebisTvis 

konkurenciis gaweva.

1. sajaro samarTlis iuridiuli piris cneba da mis mier ekonomikuri 
saqmianobis ganxorcielebis SesaZlebloba

sajaro samarTlis iuridiuli piri aris Sesabamisi kanoniT, saqarTvelos mTavro-

bis dadgenilebiT an kanonis safuZvelze saxelmwifo mmarTvelobis organos adminis-

traciuli aqtiT Seqmnili, sakanonmdeblo da saxelmwifo mmarTvelobis organoebisagan 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti.

1 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis №1/2/384 gadawyvetileba saqmeze „saqarTve-

los moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamentis 

winaaRmdeg“, II-5.

2 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris №1/2/411 gadawyvetileba saqmeze „Sps 

„rusenergoservisi“, Sps „patara kaxi“, ss „gorgota“, givi abalakis individualuri sawarmo „fermeri“ da Sps 

„energia“ saqarTvelos parlamentisa da saqarTvelos energetikis saministros winaaRmdeg.“, II-2.
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gancalkevebuli organizacia, romelic saxelmwifos kontroliT damoukideblad axor-

cielebs politikur, saxelmwifoebriv, socialur, saganmanaTleblo, kulturul da sxva 

sajaro saqmianobas, agreTve avtonomiuri respublikis umaRlesi aRmasrulebeli orga-

nos normatiuli aqtiT Seqmnili, saxelmwifo mmarTvelobis organoebisagan gancalkeve-

buli organizacia, romelic saxelmwifos kontroliT damoukideblad axorcielebs so-

cialur, saganmanaTleblo, kulturul da sxva sajaro saqmianobas.3

sajaro samarTlis iuridiuli piri klasikuri iuridiuli piria. igi srulad akmayo-

filebs saqarTvelos samoqalaqo kodeqsis 24-e muxliT iuridiuli pirebis cnebis yvela 

elements: a) aris gansazRvruli miznis misaRwevad Seqmnili; b) flobs sakuTar qonebas; g) 

aris organizaciuli warmonaqmni; d) Tavisi qonebiT damoukideblad agebs pasuxs; e) saku-

Tari saxeliT iZens uflebebsa da movaleobebs; v) debs garigebebs da SeuZlia sasamarT-

loSi gamovides mosarCeled da mopasuxed.

zemoT CamoTvlili zogierTi elementi bevr sxva organizaciul warmonaqmnsac aqvs, 

magaliTad, saministros, saxelmwifo saqveuwyebo dawesebulebas – yvela maTgani gansaz-

Rvruli miznis misaRwevad iqmneba, debs garigebebs da gamodis sasamarTloSi, Tumca aris 

mniSvnelovani gansxvavebac – isini ar floben sakuTar qonebas, garigebebSi Tumca SeiZle-

ba figurirebdes maTi saxelwodeba, magram isini SeiZleba sxva subieqts warmoadgendnen. 

amaze pasuxs Tavad samoqalaqo kodeqsi gvcems – misi 24-e muxlis me-4 nawilis Tanaxmad, 

saxelmwifo da municipaliteti samoqalaqosamarTlebriv urTierTobebSi monawileoben 

iseve, rogorc kerZo samarTlis iuridiuli pirebi. saxelmwifos an municipalitetis 

uflebamosilebebs am dros axorcieleben misi organoebi (uwyebebi, dawesebulebebi da 

a. S.) ise, rom isini ar arian iuridiuli pirebi. „saministro ar warmoadgens sajaro 

samarTlis iuridiul pirs, sajaro samarTlis iuridiuli piria saxelmwifo, romelic 

sk-is 24-e muxlis mixedviT, samarTalurTierTobebSi monawileobs misi organoebis meS-

veobiT. saministroebi samarTlebriv urTierTobebSi gamodian saxelmwifos saxeliT da 

axorcieleben mmarTvelobas kanonmdeblobiT gansazRvruli kompetenciis farglebSi“.4

swored am Taviseburebidan gamomdinareobs kidev erTi mTavari gansxvaveba sajaro 

samarTlis iuridiul pirebsa da sxva sajaro dawesebulebebs, magaliTad, saxelmwifo 

organoebs Soris – sajaro samarTlis iuridiul pirs, specialuri uflebaunarianobis 

miuxedavad, nebadarTuli aqvs, damxmare saxiT, ganaxorcielos samewarmeo saqmianoba.5

3 saqarTvelos kanoni „sajaro samarTlis iuridiuli piris Sesaxeb“, pirveli muxlis pirveli punqti, saqarT-

velos sakanonmdeblo macne, 21/09/2020.

4 saqarTvelos uzenaesi sasamarTlos administraciul da sxva kategoriis saqmeTa palatis 2009 wlis 14 ianvris 

gadawyvetileba saqmeze №bs-482-461(k-08). aqve sasamarTlo ganmartavs im garemoebasac, rom sadavo (privat-

izaciis) xelSekrulebis baTilad cnobis SemTxvevaSi fizikuri pirisTvis gadacemuli sadavo sacxovrebeli 

bina aRmoCndeboda ara romelime saministros [igulisxmeboda ekonomikuri ganviTarebisa da Tavdacvis samin-

istroebi], aramed saxelmwifos sakuTrebaSi, radgan orive SemTxvevaSi saministroebi moqmedeben saxelmwifos 

interesebSi, sajaro dawesebulebas Tavisi interesi ar aqvs, is icavs saxelmwifo interess. amdenad, am msje-

lobidan naTelia, rom saxelmwifo organos balansze ricxuli qoneba sajaro samarTlis iuridiuli piris – 

saxelmwifos sakuTrebaa da ara saxelmwifo organosi.

5 Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli, Tbilisi, 2002, 113. yuradsaRebia 

aseve „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonis me-3 muxlis 21 punqtis „e“ qvepunqti 

(„sajaro samarTlis iuridiuli piri – umaRlesi saganmanaTleblo dawesebuleba uflebamosilia ganaxorcie-

los damxmare xasiaTis samewarmeo saqmianoba Tavisi wesdebiT (debulebiT) gaTvaliswinebul SemTxvevaSi“) da 

me-13 muxlis pirveli punqtis „d“ da „e“ qvepunqtebi („sajaro samarTlis iuridiuli piris dafinansebis wyaro 

SeiZleba iyos xelSekrulebis safuZvelze Sesrulebuli samuSaodan miRebuli Semosavali, saqarTvelos kanon-

mdeblobiT nebadarTuli sxva Semosavlebi“).
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2. sajaro samarTlis iuridiuli piris ekonomikuri saqmianobis 
mimarTulebebi

sajaro samarTlis iuridiuli piris dafinansebis wyaro SeiZleba iyos: a) sawevroebi 

da Senatanebi; b) Sesabamisi biujetidan gamoyofili miznobrivi saxsrebi; g) saxelmwifo 

SekveTis Sesrulebidan miRebuli Semosavali; d) xelSekrulebis safuZvelze Sesrulebu-

li samuSaodan miRebuli Semosavali; e) saqarTvelos kanonmdeblobiT nebadarTuli sxva 

Semosavlebi.6

CamonaTvalidanac Cans, rom igi cota moZvelebulia. magaliTad, arc amave kanonSi 

da arc sxva normatiul aqtSi aris ganmartebuli termini „saxelmwifo SekveTa“. igi bevr 

axal normatiul aqtSic xvdeba,7 Tumca, didi albaTobiT, es ubralod gamowveulia 

Canaweris „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanonidan pirdapi-

ri gadataniT. dResdReobiT „saxelmwifo SekveTa“, Tavisi arsiT, saxelmwifo Sesyidvaa,8 

razec isedac unda gaformdes xelSekruleba.9 Sesabamisad, realurad, „xelSekrulebis 

safuZvelze Sesrulebuli samuSaodan miRebuli Semosavali“ moicavs saxelmwifo da ker-

Zo dakveTasac da, ZiriTadad, swored am dros axorcielebs sajaro samarTlis iuridi-

uli piri samewarmeo saqmianobas.

meore mimarTuleba es SeiZleba iyos sajaro servisi, magaliTad, saxelmwifo servise-

bis ganviTarebis saagentoSi piradobis mowmobis aReba, sajaro reestris erovnul saa-

gentoSi uZrav qonebaze garigebis registracia. aseT SemTxvevaSi, xelSekruleba, rogorc 

aseTi, ar formdeba,10 servisis miRebisa da mis sanacvlod safasuris gadaxdis gaTvalis-

winebiTac, urTierToba sajarosamarTlebrivia, radgan aseT dros sajaro samarTlis iu-

ridiuli piri kanoniTa da wesdebiT gaTvaliswinebul ZiriTad mizans – sajarosamarT-

lebriv saqmianobas axorcielebs.11 miuxedavad amisa, sajaro samarTlis iuridiuli piris 

msgavsi saqmianoba sagadasaxado da safinanso-ekonomikuri kanonmdeblobidan gamomdin-

are, ekonomikur saqmianobad iTvleba da aseTi saqmianobis Sedegad miRebuli Semosavali, 

garkveuli gamonaklisebis garda, eqvemdebareba dabegvras.12

6 saqarTvelos kanoni „sajaro samarTlis iuridiuli piris Sesaxeb“, me-13 muxlis pirveli punqti, saqarTve-

los sakanonmdeblo macne, 21/09/2020.

7 magaliTisTvis, ix.: saqarTvelos ganaTlebisa da mecnierebis ministris 2023 wlis 6 Tebervlis №07/n 

brZanebiT damtkicebuli „sajaro samarTlis iuridiuli piris – saganmanaTleblo kvlevebis erovnuli cen-

tris debulebis“ me-5 muxlis pirveli punqtis „g“ qvepunqti.

8 ix.: saqarTvelos kanoni „saxelmwifo Sesyidvebis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 18/05/2005.

9 iqve, muxli 21.

10 magaliTad, moqalaqe abarebs gancxadebas/xelSekrulebas, ixdis safasurs. ix.: saqarTvelos mTavroba 2011 

wlis 29 dekembris №509 dadgenileba „saqarTvelos iusticiis saministros mmarTvelobis sferoSi moqmedi 

sajaro samarTlis iuridiuli piris – sajaro reestris erovnuli saagentos mier gaweuli momsaxurebis safa-

suris ganakveTebis, safasuris gadaxdevinebis wesisa da momsaxurebis vadebis damtkicebis Sesaxeb“, saqarTve-

los sakanonmdeblo macne, 30/12/2011.

11 magaliTad, „sajaro reestris Sesaxeb“ saqarTvelos kanonis me-3 muxlis pirveli punqtis mixedviT, amave 

kanonis safuZvelze iqmneba sajarosamarTlebrivi uflebamosilebis ganmaxorcielebeli maregistrirebeli or-

gano – sajaro samarTlis iuridiuli piri – sajaro reestris erovnuli saagento, romelic uzrunvelyofs 

sajaro reestris warmoebasa da informaciis xelmisawvdomobas.

12 magaliTisTvis, ix.: saqarTvelos sagadasaxado kodeqsi, me-9 da 158-e muxlebi, saqarTvelos sakanonmdeblo 

macne, 12/10/2010.
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3. sajaro samarTlis iuridiuli piris ekonomikuri saqmianobis 
sakuTrebis uflebaze gavlena

dRes arsebuli sasamarTlo praqtikiT, sajaro samarTlis iuridiuli pirebis ekono-

mikuri saqmianobis sakuTrebis uflebaze gavlena, ZiriTadad, maTi momsaxurebisTvis 

dadgenili safasurebidan gamomdinareobs. sajaro samarTlis iuridiuli pirebis mier 

gaweuli momsaxurebis sanacvlod safasuris gadaxdis wesi araerTxel gamxdara sakonsti-

tucio sasamarTlos Sefasebis sagani. araerT saqmeSi mosarCeleebi miiCnevdnen, rom sa-

jaro samarTlis iuridiuli pirisTvis gadasaxdeli safasuri ewinaaRmdegeba, erTi mxriv, 

sakuTrebis uflebas, xolo, meore mxriv, – rodesac safasuri kanonis nacvlad kanonqve-

mdebare normatiuli aqtiT aris dadgenili, – saqarTvelos konstituciiT gadasaxadisa 

da mosakreblis kanoniT dadgenis valdebulebas. am Temaze erT-erTi bolodroindeli 

da yvelaze gaxmaurebulia e. w. „112“-is saqme.

saqarTvelos Sinagan saqmeTa saministros sajaro samarTlis iuridiuli piris – 

sazogadoebrivi usafrTxoebis marTvis centr „112“-is momsaxurebisTvis dadgenili iyo 

safasuri. es dadgenilia dResac, Tumca Zvel periodSi igi gansazRvruli iyo mxolod 

saqarTvelos mTavrobis dadgenilebiT – saabonento nomerze yovel kalendarul TveSi 

fizikuri pirebisTvis – 20 TeTri, xolo iuridiuli pirebisTvis – 50 TeTri (kanoni 

mTavrobisTvis iTvaliswinebda safasuris gansazRvris absolutur delegirebasa da Tav-

isuflebas).13 Sesabamisad, orma mosarCelem – levan alafiSvilma da ks „alafiSvili da 

yavlaSvili – saqarTvelos advokatTa jgufma“ konstituciuri sarCeli waradgina. pir-

veli mosarCele iTxovda saqarTvelos mTavrobis dadgenilebis am normebis arakonsti-

tuciurad cnobas sakuTrebis uflebasTan da sakuTrebis uflebis mxolod kanoniT Sez-

Rudvis dasaSvebobasTan mimarTebiT, xolo meore mosarCele, rogorc iuridiuli piri, 

damatebiT miuTiTebda Tanasworobis uflebis Selaxvazec, radgan gasaCivrebuli reg-

ulacia gaumarTlebel diferencirebas adgenda fizikur da iuridiul pirebs Soris.14

sakonstitucio sasamarTlom, pirvel rigSi, daadgina, rom saxeze iyo konstituciiT 

daculi sakuTrebis uflebis SezRudva, radgan sadavo norma kerZo pirisgan satele-

fono momsaxurebis Sesyidvas ukavSirebda „112“-is momsaxurebis safasuris gadaxdas.15 

amis Semdgom, sasamarTlom gansazRvra, Tu konstituciis TvalsazrisiT ra samarTle-

brivi buneba hqonda „112“-is momsaxurebis safasurs. imis gaTvaliswinebiT, rom sadavo 

normiT gansazRvruli gadasaxdeli ukavSirdeboda konkretuli sazogadoebrivi sikeTis 

– „112“-is momsaxurebis dafinansebas da konkretuli sajaro servisis – „112“-is mier 

gaweuli momsaxurebis uzrunvelyofas, amasTan, igi ar iyo mimarTuli, zogadad, saxel-

mwifos funqcionirebisTvis saWiro finansuri resursebis mobilizebisken, sasamarTlom 

13 ix.: saqarTvelos mTavrobis 2011 wlis 27 dekembris №489 dadgenileba „saqarTvelos Sinagan saqmeTa samin-

istros sajaro samarTlis iuridiuli piris – „112“-is momsaxurebis safasuris, misi ganakveTisa da gadaxdis 

wesis damtkicebis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 29/12/2011 (Zaladakargulia, 31/12/2019); saqarT-

velos kanoni „saqarTvelos Sinagan saqmeTa saministros sajaro samarTlis iuridiuli piris – „112“ -is Seqmnis 

Sesaxeb“, me-8 muxlis me-2 punqti, saqarTvelos sakanonmdeblo macne, 05/12/2011 (Zaladakargulia, 31/12/2019).

14 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 5 ivlisis №2/3/1279 gadawyvetileba saqmeze „levan 

alafiSvili da „ks alafiSvili da yavlaSvili – saqarTvelos advokatTa jgufi“ saqarTvelos mTavrobis wi-

naaRmdeg“, I-1-6.

15 iqve, II-2.2.
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es safasuri miiCnia konstituciis 67-e muxliT gaTvaliswinebul mosakreblad, romlis 

dadgenisTvisac konstitucia iTxovs kanonis miRebas.16 Sesabamisad, sasamarTlom kon-

stituciis formaluri moTxovnis darRvevad miiCnia sruli delegireba mTavrobisTvis. 

sasamarTlos miTiTebiT, daiSveba delegireba, Tumca aucilebelia, rom mosakrebeli Sem-

oiRos, misi ganakveTi an ganakveTis farglebi gansazRvros Tavad kanonma.17 amdenad, kon-

stituciis mxolod am formaluri moTxovnis darRvevis gamo, sasamarTlom miiCnia, rom 

sadavo norma laxavda sakuTrebis uflebas.

zemoT xsenebulidan gamomdinare, naTelia, rom, zogadad, rom sakonstitucio sa-

samarTlo ar Tvlis kanonsawinaaRmdegod aseTi safasurebis arsebobas (razec mas 

myarad Camoyalibebuli pozicia aqvs), Tumca maT ganixilavs saqarTvelos konstituci-

is 67-e muxlis pirveli punqtis WrilSi, romlis mixedviTac, mxolod kanoniT SeiZleba 

gadasaxadebisa da mosakreblebis struqturisa da SemoRebis wesis, maTi ganakveTebis 

an ganakveTebis farglebis dadgena. msgavsi midgoma sasamarTlos jer kidev 2003 wels 

hqonda airzenas saqmeze,18 Tumca vxedavT, rom aTeuli wlis manZilze saxelmwifo mainc 

uSvebs imave Secdomebs. amrigad, sul, rac sWirdeba saxelmwifos am nawilSi, esaa daicvas 

konstituciiT dadgenili formaluri moTxovna, riTac, erTi mxriv, Tavidan airidebs 

sakuTrebis uflebis SezRudvasa da aqedan gamomdinare pasuxismgeblobas, xolo, meo-

re mxriv, dauzogavs dros, rogorc moqalaqeebs, aseve sasamarTlosa da biurokratiul 

aparats.

4. sajaro samarTlis iuridiuli piris ekonomikuri saqmianobis 
mewarmeobis Tavisuflebaze gavlena

rogorc aRiniSna, saxelmwifo organosgan sajaro samarTlis iuridiuli piri imi-

Tac gansxvavdeba, rom am ukanasknels samewarmeo saqmianobis ganxorcielebis uflebac 

aqvs.19 misi dafinansebis wyaro xelSekrulebis safuZvelze Sesrulebuli samuSaodan 

miRebuli Semosavali SeiZleba iyos.20 magaliTad, miuxedavad imisa, rom qveyanaSi arse-

bobs saxelmwifo organo – saqarTvelos mTavrobis uSualo daqvemdebarebaSi arsebuli 

aRmasrulebeli xelisuflebis specialuri daniSnulebis gasamxedroebuli dawesebuleba 

– saxelmwifo dacvis specialuri samsaxuri,21 romlis funqciacaa daicvas umaRlesi Ta-

namdebobis pirebi, umaRles saxelmwifo organoTa Senoba-nagebobebi, oficialuri del-

egaciebi da gansakuTrebuli mniSvnelobis saxelmwifo obieqtebi, aseve Seqmnilia saqarT-

velos Sinagan saqmeTa saministros mmarTvelobis sferoSi Semavali sajaro samarTlis 

iuridiuli piri – dacvis policiis departamenti, romlis amocanacaa sazogadoebrivi 

16 iqve, II-2.3.

17 iqve, II-36.

18 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 10 ianvris №2/1/187-188 gadawyvetileba saqmeze „Sps 

„airzena saqarTvelos aviaxazebi“ saqarTvelos parlamentis da saqarTvelos transportisa da komunikaciebis 

saministros winaaRmdeg“.

19 ix. Tavi 1.

20 saqarTvelos kanoni „sajaro samarTlis iuridiuli piris Sesaxeb“, me-3 muxlis 21 punqtis „e“ qvepunqti da 

me-13 muxlis pirveli punqtis „d“ qvepunqti, saqarTvelos sakanonmdeblo macne, 21/09/2020.

21 ix.: saqarTvelos kanoni „saxelmwifo dacvis specialuri samsaxuris Sesaxeb“, saqarTvelos parlamentis uw-

yebani, 09/03/1996
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wesrigis dacva, dadebuli xelSekrulebebis, saxelmwifo SekveTebis farglebSi mesaku-

Tris qonebisa da kanonieri interesebis dacva marTlsawinaaRmdego xelyofisagan.22 aR-

niSnuli wmindad samewarmeo saqmianobaa. amasTanave, aRsaniSnavia, rom kanoni uSvebs kerZo 

dacviTi saqmianobis SesaZleblobasac.23 Sesabamisad, am TvalsazrisiT, sainteresoa saja-

ro samarTlis iuridiuli piris mier ganxorcielebuli samewarmeo saqmianobis mimarTeba 

saqarTvelos konstituciis 26-e muxlis me-4 punqtTan, romlis mixedviTac: „mewarmeobis 

Tavisufleba uzrunvelyofilia. akrZalulia monopoliuri saqmianoba, garda kanoniT 

daSvebuli SemTxvevebisa“. am konteqstSi, sajaro samarTlis iuridiuli piris mier same-

warmeo saqmianobis ganxorcieleba jer ar gamxdara sakonstitucio sasamarTlos Sefase-

bis sagani, Tumca msgavs sakiTxze ukve arsebuli gadawyvetilebebiT SeiZleba Sesabamisi 

daskvnebi iqnes gamotanili.

erT-erT saqmeze mosarCelem sadaod gaxada „saxelmwifo Sesyidvebis Sesaxeb“ saqarT-

velos kanonis pirveli muxlis 31 punqtis „s“ qvepunqti, romlis mixedviTac, Semsyidvel 

organizaciebs Sps „saqarTvelos fostisgan“ momsaxurebis Sesyidva saxelmwifo Sesyid-

vebis gverdis avliT (e. i., maT Soris, tenderis gareSe) SeeZloT. mosarCelis miTiTebiT, 

saqarTvelos parlamentma sadavo normiT Sps „saqarTvelos fostas“ mianiWa eqskluziuri 

uflebamosileba da saqarTvelos safosto da sakuriero momsaxurebis bazarze faqto-

brivad gamoricxa Sps „saqarTvelos fostis“ garda sxva ekonomikuri agentebis monaw-

ileoba, riTac daarRvia Tavisufali konkurencia.24 mopasuxis poziciiT, sadavo norma 

Semsyidvel organizaciebs ar uzRudavda tenderis gamocxadebas, ra SemTxvevaSic, safos-

to da sakuriero bazarze saqmianobis ganmaxorcielebel ekonomikur agentebs hqondaT 

masSi monawileobis ufleba. amasTan, mopasuxem sadavo normis legitimuri mizani saer-

TaSoriso xelSekrulebebiT nakisri valdebulebis SesrulebiTa da saqarTvelos mTel 

teritoriaze safosto-sakuriero momsaxurebis ganxorcielebis uzrunvelyofiT axsna.25 

sasamarTlos ganmartebiT, „sazogadoebisaTvis sasargeblo momsaxurebis ganxorcielebi-

saTvis ekonomikuri agentisaTvis SeRavaTis miniWeba gamarTlebulia im SemTxvevaSi, Tu 

(a) mkafiod aris gansazRvruli SeRavaTis mimRebi ekonomikuri agentis valdebuleba, 

Seasrulos Sesabamisi sazogadoebisaTvis sasargeblo momsaxureba; (b) arsebobs Sesabamisi 

sazogadoebrivi momsaxurebisaTvis saWiro ekonomikuri xarjebis gamoTvlis gamWvirvale 

da obieqturi parametrebi da (g) arsebobs ekonomikuri agentisaTvis sargeblis miniWebis 

imgvari wesi, rom gamoiricxos misTvis imaze meti sargeblis miniWeba, vidre es saTanado 

ekonomikuri xarjebis da gonivruli mogebis asanazRaureblad iqneba saWiro“.26 sasamarT-

lom daadgina, rom sadavo norma ver akmayofilebda CamoTvlil kriteriumebs, Sesabamis-

ad, ar ikveTeboda normiT gaTvaliswinebuli RonisZiebebis aucilebloba da araTanazom-

ierad izRudeboda samewarmeo Tavisufleba“.27

zemoaRniSnulidan gamomdinare, saintereso Sesafasebeli SeiZleba iyos, magaliTad, 

22 ix.: saqarTvelos Sinagan saqmeTa ministris 2005 wlis 23 martis №266 brZanebiT damtkicebuli „sajaro samar-

Tlis iuridiuli piris – dacvis policiis departamentis debulebis“ me-2 muxlis pirveli punqti, saqarTve-

los sakanonmdeblo macne, 25/03/2005.

23 ix.: saqarTvelos kanoni „kerZo dacviTi saqmianobis Sesaxeb“, saqarTvelos sakanonmdeblo macne, 04/12/2008.

24 saqarTvelos sakonstitucio sasamarTlos 2019 wlis 18 aprilis №1/1/655 gadawyvetileba saqmeze „Sps „sks“ 

saqarTvelos parlamentis winaaRmdeg“, I-5.

25 iqve, I-8-9.

26 iqve, II-50.

27 iqve, II-57-58.
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saqarTvelos Sinagan saqmeTa saministros mmarTvelobis sferoSi moqmedi sajaro samar-

Tlis iuridiuli piris – dacvis policiis departamentis SemTxveva, radgan igi, faqto-

brivad, konkurencias uwevs kerZo dacviTi saqmianobis ganmaxorcielebel pirebs.28

dacvis policiis departamentis amocanebia sazogadoebrivi wesrigis dacva, dadebu-

li xelSekrulebebis, saxelmwifo SekveTebis farglebSi mesakuTris qonebisa da kanon-

ieri interesebis dacva marTlsawinaaRmdego xelyofisagan.29 am mizniT, dacvis policiis 

departamentis TanamSromels ufleba aqvs, kanonmdeblobiT dadgenili wesiT, ataros 

da gamoiyenos cecxlsasroli iaraRi da sxva specialuri saSualebebi, agreTve SeaCe-

ros, xolo danaSaulis Cadenis SemTxvevaSi – Seipyros samarTaldamrRvevi da gadasces 

is uflebamosil saxelmwifo organos.30 dacvis policiis departamentis mosamsaxure, 

Tavisi kompetenciis farglebSi, uflebamosilia, ganaxorcielos Semdegi prevenciuli 

RonisZiebebi: a) zedapiruli Semowmeba da daTvaliereba; b) specialuri Semowmeba da daT-

valiereba; g) adgilis datovebis moTxovna da konkretul teritoriaze Sesvlis akrZal-

va; d) piris an satransporto saSualebis gadaadgilebis an nivTis faqtobrivi flobis 

SezRudva; e) avtomaturi fototeqnikis (radaris) da videoteqnikis gamoyeneba.31 amasTa-

nave, dacvis policiis departamentis TanamSromlebze vrceldeba yvela is SeRavaTi da 

socialuri garantia, romelic dawesebulia Sinagan saqmeTa organoebis mosamsaxureTaT-

vis moqmedi kanonmdeblobis Sesabamisad.32

zemoT xsenebulis sapirispirod, kerZo dacviTi saqmianobis ganmaxorcielebel pirebs 

kerZo dacviT saqmianobaSi ar aqvT cecxlsasroli iaraRis gamoyenebis ufleba.33 kerZo 

dacviTi saqmianobis ganmaxorcielebeli pirebi, bunebrivia, verc policiisTvis damaxa-

siaTebel sxva prevenciul RonisZiebebs axorcieleben (magaliTad, zedapiruli Semow-

meba da daTvaliereba, ris uflebamosilebac aqvs dacvlis politikis departaments). 

amasTan, dacvis policiis departamentze ar vrceldeba kerZo dacviTi saqmianobidan 

gamomdinare ufleba-movaleobebi.34 Sedegad, magaliTisTvis, Semsyidveli organizaciebi 

cecxlsasroli iaraRiT dacvis saWiroebis SemTxvevaSi momsaxurebas yiduloben dacvis 

policiis departamentisgan, gamartivebuli SesyidviT (e. i. pirdapiri wesiT – tenderis/

konkurentuli procedurebis gareSe), dacvis policiis departamentisTvis miniWebuli 

eqskluziuri uflebamosilebis safuZvliT.35 Sesabamisad, erTi mxriv, dacvis policiis 

28 dacvis policiis departaments, garda sazogadoebrivi wesrigis, diplomatiuri misiebisa da maTi xelmZRvan-

elebis rezidenciebis, gansakuTrebuli saxelmwifo obieqtebis dacvis uflebamosileba, agreTve miniWebuli 

aqvs ufleba, xelSekrulebis safuZvelze, daicvas fizikur pirTa sicocxle, janmrTeloba da qoneba, agreTve 

daicvas iuridiuli pirebi maTi organizaciul-samarTlebrivi formis miuxedavad. ix.: saqarTvelos Sinagan 

saqmeTa ministris 2005 wlis 23 martis №266 brZanebiT damtkicebuli „sajaro samarTlis iuridiuli piris 

– dacvis policiis departamentis debulebis“ me-2 muxlis me-2 punqti, saqarTvelos sakanonmdeblo macne, 

25/03/2005.

29 iqve, me-2 muxlis pirveli punqti.

30 iqve, me-3 muxlis me-2 punqti.

31 iqve, me-3 muxlis me-3 punqti.

32 iqve, pirveli muxlis me-3 punqti.

33 ix.: saqarTvelos kanoni „iaraRis Sesaxeb“, me-19 muxlis me-7 punqti, saqarTvelos sakanonmdeblo macne, 

03/06/2003; saqarTvelos kanoni „kerZo dacviTi saqmianobis Sesaxeb“, me-2 muxlis „m“ qvepunqti da 23-e muxlis 

pirveli punqti, saqarTvelos sakanonmdeblo macne, 04/12/2008.

34 saqarTvelos kanoni „kerZo dacviTi saqmianobis Sesaxeb“, pirveli muxlis me-2 punqtis „a“ qvepunqti, saqarT-

velos sakanonmdeblo macne, 04/12/2008.

35 magaliTad, ix.: saxelmwifo Sesyidvebis saagentos Tavmjdomaris 2023 wlis 29 seqtembris №2690 gankarguleba 
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departaments dakisrebuli aqvs sajarosamarTlebrivi uflebamosilebebi, xolo, meore 

mxriv, igi xelSekrulebis safuZvelze axorcielebs dacviT saqmianobas da konkurencias 

uwevs kerZo dacviTi saqmianobis ganmaxorcielebel pirebs. amasTan, misTvis miniWebuli 

garantiebiT igi, kerZo dacviTi saqmianobis ganmaxorcieleblebTan SedarebiT, upirates, 

zogjer ki – cecxlsasroli iaraRiT dacvis saWiroebis SemTxvevaSi – ukonkurento 

mdgomareobaSi imyofeba, rac SeiZleba laxavdes saqarTvelos konstituciis 26-e muxlis 

me-4 punqtiT gaTvaliswinebul uflebas.36

sainteresoa aseve saqarTvelos konkurenciis erovnuli saagentos praqtikac. erT-

erT saqmeSi, kvlav saxelmwifo SesyidvebSi, Sesrulebuli samuSaos dasadastureblad 

Semsyidveli organizaciebi mimwodeblebs sTxovdnen sajaro samarTlis iuridiuli piris 

– levan samxaraulis saxelobis sasamarTlo eqspertizis erovnuli biuros daskvnas. 

amis paralelurad, qveyanaSi araerT kerZo saeqsperto biuros hqonda akreditacia mini-

Webuli imave sferoebSi. Sesabamisad, erTi mxriv, mimwodeblebs ezRudebodaT saSuale-

ba, Tavisuflad SeerCiaT kontrahenti, xolo, meore mxriv, kerZo saeqsperto biuroebi 

iyvnen gamoricxuli saxelmwifo Sesyidvebis bazridan. Semsyidveli organizaciis zemoT 

aRniSnuli moTxovna sadavod gaxada erT-erTma kerZo saeqsperto organizaciam, romel-

sac miniWebuli hqonda inspeqtirebis ganxorcielebis akreditacia miTiTebul sferoSi. 

sabolood, saagentom daadgina, rom Semsyidveli organizaciebis qmedeba iwvevda sajaro 

samarTlis iuridiuli piris – levan samxaraulis saxelobis sasamarTlo eqspertizis 

erovnuli biurosTvis monopoliuri mdgoamreobis Seqmnas saproeqto/samSeneblo/sain-

Jinro samuSaoebis saxelmwifo Sesyidvebis gziT miRebisas Sesabamisobis Sefasebis mom-

saxurebis bazarze. amdenad, saagentom Semsyidvel organizaciebs daavala, saproeqto/

samSeneblo/sainJinro samuSaoebis Sesyidvis mizniT gamocxadebul tenderebSi moTxovna 

Camoayalibon Semdegnairad: „ssip – levan samxaraulis saxelobis sasamarTlo eqsper-

tizis erovnuli biuro an sxva akreditebuli piri“ an sxva imgvari formiT, romelic ga-

moricxavs peretendentTa mier mxolod erTi konkretuli piris mier gacemuli daskvnis 

SeTavazebis moTxovnas.37

Sesabamisad, naTelia, rom sajaro samarTlis iuridiuli pirebis mier samewarmeo 

saqmianobis ganxorcieleba safrTxes warmoadgens mewarmeobis TavisuflebisTvis, Tu sa-

jaro samarTlis iuridiuli pirebis statusi konkurenciis SezRudvis gasamarTleblad 

iqneba gamoyenebuli. cxadia, sajaro samarTlis iuridiul pirebs ar unda aekrZaloT 

samewarmeo saqmianobis ganxorcieleba, radgan, faqtobrivad, sajaro samarTlis iuridi-

uli piris arsis ganuyofeli nawilia, sakuTari miznebisTvis hqondes damxmare samewarmeo 

saqmianobis ufleba, Tumca, amave dros, aucilebelia, es ar iyos monopoliuri – same-

„ssip „Semosavlebis samsaxurisTvis“ saxelmwifo Sesyidvis gamartivebuli SesyidviT ganxorcielebis Sesaxeb 

Tanxmobis gacemis Taobaze“. moZieba SesaZlebelia saxelmwifo Sesyidvebis erTiani eleqtronuli sistemis (ht-
tps://tenders.procurement.gov.ge/) SMP modulSi (SMP230002345).

36 marTalia, mopasuxis mxridan SesaZlebelia dasaxeldes garkveuli argumentebi, rogoricaa, magaliTad, ce-

cxsasroli iaraRis brunvis kontroli, Tumca dasaxelebuli tipis SezRudvis gasamarTleblad naklebad sa-

varaudoa sapirwone garemoebebis miTiTeba, maSin, rodesac SesaZlebelia kerZo dacviTi saqmianobis ganmaxor-

cielebeli pirebis saqmianobis kontrolis efeqtiani meqanizmis Camoyalibeba, maT Soris, saqmianobis licenziis 

gacema, iaraRis tarebis licenziis gacema, kontroli iaraRis Senaxvaze/tarebaze/gamoyenebaze da a. S. saxelm-

wifom Sesabamisi modeli swored „Sps „sks“ saqarTvelos parlamentis winaaRmdeg“ saqmeze saqarTvelos sakon-

stitucio sasamarTlos 2019 wlis 18 aprilis №1/1/655 gadawyvetilebis gaTvaliswinebiT unda Camoayalibos.

37 ix.: ssip – konkurenciis saagentos 2015 wlis 22 aprilis №45 brZaneba „konkurenciis saagentos Tavmjdom-

aris 2015 wlis 4 martis №32 brZanebis Sesabamisad ganxorcielebuli saqmis mokvlevis Taobaze miRebuli gad-

awyvetilebis damtkicebis Sesaxeb“.
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warmeo saqmianobis ufleba ar unda niSnavdes privilegias, sajaro samarTlis iuridi-

uli pirebi mzad unda iyvnen Tavisufali konkurenciisTvis. swored aseTia kanonmdeblis 

nebac – am mxriv, mniSvnelovan debulebas warmoadgens „sajaro samarTlis iuridiuli 

pirebis Sesaxeb“ saqarTvelos kanonis me-9 muxlis me-2 punqtiT saxelmwifo mmarTve-

lobis organosTvis dakisrebuli valdebuleba, daayenos sajaro samarTlis iuridiuli 

piris reorganizaciis an likvidaciis sakiTxi, Tu igi arsebiTad gadavida samewarmeo 

saqmianobaze. Sesabamisad, Tuki sajaro samarTlis iuridiuli piri, nacvlad sajaro-

samarTlebrivi uflebamosilebebisa, umeteswilad, samewarmeo saqmianobas axorcielebs, 

dRis wesrigSi unda dadges misi reorganizaciis sakiTxi – Tuki SesaZlebelia, magaliT-

ad, misi dayofa an gamoyofa, xolo Tu es SeuZlebelia, an unda Seicvalos mewarmeobis 

SemzRudavi kanonmdebloba, an miRebul unda iqnes likvidaciis Sesaxeb gadawyvetileba.

daskvna

sajaro samarTlis iuridiuli piri Sesabamisi normatiuli aqtiT Seqmnili, saxelm-

wifo mmarTvelobis organoebisagan gancalkevebuli organizaciaa, romelic, saxelmwi-

fos kontroliT, damoukideblad axorcielebs politikur, saxelmwifoebriv, socialur, 

saganmanaTleblo, kulturul da sxva sajaro saqmianobas. igi klasikuri iuridiuli piria 

da srulad akmayofilebs iuridiuli pirebis cnebis yvela elements: aris gansazRvruli 

miznis misaRwevad Seqmnili; flobs sakuTar qonebas; aris organizaciuli warmonaqmni; 

Tavisi qonebiT damoukideblad agebs pasuxs; sakuTari saxeliT iZens uflebebsa da mova-

leobebs; debs garigebebs da SeuZlia sasamarTloSi gamovides mosarCeled da mopasuxed. 

misi erT-erTi mTavari ganmasxvavebeli niSani sxva sajaro dawesebulebisgan (magaliTad, 

saxelmwifo organo, romelic ar aris iuridiuli piri da warmoadgens sajaro samarTlis 

iuridiul pirs – saxelmwifos) is aris, rom mas samewarmeo saqmianobis ganxorcielebis 

ufleba aqvs. swored aq – sajaro samarTlis iuridiuli pirebis mier bazarze samewarmeo 

saqmianobiT Sesvlam SesaZlebelia uaryofiTi gavlena iqonios kerZosamarTlebriv urT-

ierTobebze, dabrkolebebi Seuqmnas mewarme subieqtebs.

sajaro samarTlis iuridiuli pirebis mier ekonomikuri saqmianobis ganxorciele-

ba, ZiriTadad, ori mimarTulebiT vlindeba: momsaxurebis (sajaro servisis) sanacvlod 

safasuris aReba; xelSekrulebis safuZvelze Sesrulebuli samuSaodan miRebuli Semo-

savali (samewarmeo saqmianobis ganxorcieleba). statiaSi gamoikveTa, rom saqarTvelos 

sakonstitucio sasamarTlos aqvs myarad Camoyalibebuli pozicia, romlis mixedviTac, 

igi, zogadad, ar Tvlis kanonsawinaaRmdegod sajaro samarTlis iuridiuli piris mier 

gasawevi momsaxurebis sanacvlod safasurebis dadgenas, Tumca aRniSnuls ganixilavs 

saqarTvelos konstituciis 67-e muxliT gansazRvruli mosakreblis WrilSi da, Sesabam-

isad, moiTxovs, rom, sul mcire, safasuris ganakveTi an ganakveTis farglebi uSualod 

sakanonmdeblo aqtma daadginos. aRniSnulis kanonqvemdebare normatiuli aqtiT dadgena 

dauSvebelia.

rac Seexeba sajaro samarTlis iuridiuli piris mier samewarmeo saqmianobis ganx-

orcielebas, gamoikveTa, rom, zogierT SemTxvevaSi, sajaro samarTlis iuridiuli piris 

mier samewarmeo saqmianobis ganxorcieleba SesaZlebelia laxavdes Tavisufali mewarme-

obis uflebas, gansakuTrebiT, iseT garemoebebSi, rodesac sajaro samarTlis iuridi-

ul pirs, identuri momsaxurebis gamwev mewarmesTan SedarebiT, upiratesi mdgomareoba 

an, metic, eqskluziuri uflebebi eniWeba, riTac sxva subieqtebs imave bazarze Sesvla 

nodar xerxeuliZe
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ezRudebaT. mniSvnelovania, rom sajaro samarTlis iuridiuli piris mier aseTi same-

warmeo saqmianoba ar niSnavdes privilegias, ar iyos monopoliuri. sajaro samarTlis 

iuridiuli pirebi mzad unda iyvnen Tavisufali konkurenciisTvis, Tu isini samewarmeo 

saqmianobis ganxorcielebas gadawyveten. aqedan gamomdinare, saWiroa, rom an Seicvalos 

sajaro samarTlis iuridiuli piris saqmianobis Sedegad mewarmeobis SemzRudavi konk-

retuli kanonmdebloba, an dadges Sesabamisi sajaro samarTlis iuridiuli piris reor-

ganizaciis/likvidaciis sakiTxi, Tuki igi, sajaro funqciebis ganxorcielebis nacvlad, 

arsebiTad samewarmeo saqmianobaze gadava.
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kerZo  samarTlis  mimoxilva 

nino yaralaSvili* 

mariam SarvaSiZe** 

kerZo samarTlisa da sajaro samarTlis iuridiul pirTa gamijvna 
(samarTlebriv-praqtikuli safuZvlebi)

Sesavali

adamianTa TviTgadarCenisa da gaZlierebis safuZvels, jer kidev uZvelesi droidan, 

SekavSireba, Zalebis gaerTianeba warmoadgenda. am ukanasknelis gamovlinebaa, maT Soris, 

iuridiuli piris cnebis Camoyalibeba, romelic jer kidev mesopotamiisa da Zveli egvip-

tis arsebobis periods SegviZlia mivaweroT. dRevandelis msgavsad, aRniSnul civili-

zaciebSi eklesiebi da religiuri gaerTianebebi swored samarTalsubieqtobiT gamoir-

Ceodnen da garda qonebrivi avtonomiisa, ormxrivad mavaldebulebel xelSekrulebebSi 

Sesvlisa da sasamarTloSi mxared warmodgenis uflebiTac sargeblobdnen.

Tumca, iuridiuli piris formirebis saqmeSi gansakuTrebuli wvlili mainc romis 

samarTals miuZRvis, romelic, mogexsenebaT, metad mniSvnelovan fundaments warmoadgens 

kontinenturi evropis samarTlebrivi kulturis ganviTarebaSi. romaelebi aRiarebdnen 

gansxvavebuli tipis iuridiul pirebs, rogorebic arian, magaliTad, korporaciebi (cor-
pora  o) da sajaro samarTlis iuridiuli pirebi (universitas), e.w. collegium1 da sxv. sazoga-

dod, universitasi metad farTo cneba iyo da konkretul, erTgvarovan gansazRvrebas ar 

gvTavazobda, Tumca drosTan erTad swored am ukanasknelma SeiZina sajaro-samarTle-

brivi, uSualod saganmanaTleblo xasiaTi da gaukvala gza Tanamedrove „universitetis“ 

Camoyalibebas.  aRniSnul gaerTianebaTa simravle gvafiqrebinebs, rom jer kidev maSin 

romaelebi mainc xedavdnen im mkveTr miznobriv mijnas, romelic Cveulebriv gaerTiane-

bebs saxelmwifo keTildReobis uzrunvelyofis „misiisaken“ mimavali gaerTianebebisgan 

ganasxvavebda.  

SesaZloa swored am sxvaobis danaxvam ganapiroba is, rom kontinenturi evropis 

qveynebi, romelTa samarTlebrivi sistema aRiarebs samarTlis kerZo da sajaro samarT-

lad dayofas, ganasxvavebs kerZo da sajaro samarTlis iuridiul pirebsac.2 amis na-

Teli magaliTia germaniisa da niderlandebis samoqalaqo kodeqsi. metic, am ukanask-

nelSi iuridiul pirTa kari swored sajaro samarTlis iuridiuli piris definiciiT 

iwyeba, romelic erTgvar aRwerilobiT normad gvevlineba da am tipis iuridiul pirTa 

konkretuli CamonaTvalis garda, ganmsazRvrel maxasiaTeblebsac aRniSnavs, rogoricaa 

„sakanonmdeblo Zalaufleba“, „samTavrobo funqciebis ganxorcieleba“ da sxv.3 gansxvave-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samarTlis sabaka-

lavro saganmanaTleblo programis me-2 kursis studenti.

** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis samarTlis sa-

bakalavro saganmanaTleblo programis me-3 kursis studenti.

1 Hotson H., II.2 ‘Universitas’: A Corpora  on of Masters and Students, <h  ps://www.cabinet.ox.ac.uk/> [05.10.2018]. 

2 Wanturia l., ramdenime mosazreba sajaro samarTlis iuridiul pirebze, roman Sengelia 70: saiubileo 

krebuli: samarTlis problemebi, Wanturia l., Sengelia e. (red.), Tb., 2012, 209.

3 niderlandebis samoqalaqo kodeqsi, WeWelaSvili z. (mTargmneli), me-2 wigni, iuridiuli pirebi, Tb., 2021, 
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biT niderlandebisgan, BGB metad „saqmian“ mimTiTebel normas gvTavazobs, romelic im-

denad am institutis Taviseburebaze ar migvaniSnebs, ramdenadac gveubneba, rom aRiarebs 

am ukanasknelis mis samarTlebriv realobaSi arsebobas (§89). 

Tumca, sainteresoa, ramdenad sworad aRviqvamT am mijnas dRevandeli gadmosaxe-

didan, xom ar aris raime iseTi, rasac romaelebis msgavsad vxedavT, magram bolomde Ta-

vis saxels ver varqmevT?! winamdebare naSromi swored am ori institutis daxasiaTebasa 

da maT Sepirispirebas Seexeba.

1. iuridiuli pirebis sajaro da kerZo samarTlis iuridiul pirebad 
dayofa

kerZo samarTali samarTlis is nawilia, romelic aregulirebs kerZo pirebs Soris 

kerZo avtonomiisa da Tanasworuflebianobis principze warmoqmnil urTierTobebs. sa-

jaro samarTali ki aregulirebs saxelmwifo organoebis mier sajaro (saxelmwifo) xe-

lisuflebis ganxorcielebis procesSi warmoSobil urTierTobebs.4 samarTlis aseTi 

dayofa, rac principSi ukve aRiarebulia postsabWoTa sivrceSic, avtomaturad iwvevs 

organizaciuli warmonaqmnebis diferenciacias imis mixedviT, Seqmnilni arian isini saja-

ro Tu kerZo samarTalSi.5 

sagulisxmoa, rom  iseT saxelmwifoebSi, sadac sajaro samarTali politikur-samarT-

lebrivi rakursidan gamomdinare metad sustadaa ganviTarebuli da arsebiTad scdeba 

sakuTar uflebamosilebaTa farglebs, sajaro samarTlis iuridiuli piris cnebac Se-

sabamisad myifea an saerTod ar arsebobs. amis kargi magaliTia ruseTis federacia, mi-

uxedavad imisa, rom am institutis arsebobis aucileblobasa da realurobaze araerTi 

msjelobaa doqtrinaSi wamoweuli. SeiZleba iTqvas, rom am SemTxvevaSi swored romau-

li samarTlis msgavsi mocemuloba gvaqvs saxeze, rodesac erTis arsebobis miuxedavad, 

meoris mier misi konkretuli saxeliT, raobiT aRWurva ar xdeba. magaliTad, frangi 

mecnieri m. planioli udavod miiCnevda iuridiuli piris, rogorc samarTlebrivi urT-

ierTobis gasamartiveblad Seqmnili fiqciis arsebobas, magram imTaviTve uSvebda „usu-

bieqto samarTalurTierTobebsac“ (uflebebsa da movaleobebs) da gamoricxavda aseTi 

subieqtis mier sakuTari nebisa da interesebis arsebobas, rac, misi TqmiT, arTulebda 

am ukanasknelis qmedebebis damoukidebeli xasiaTisa da pasuxismgeblobis axsnas.6 e.i. am 

SemTxvevaSic swored analogiur, faqtobrivi mocemulobisa, magram konkretuli samarT-

lebrivi Sefasebis, saxelis darqmevis ararsebobas vxvdebiT. 

maSasadame, mokle da abstraqtuli daskvnis saxiT SegviZlia vTqvaT, rom kerZo samar-

Tlis iuridiuli pirisa da sajaro samarTlis iuridiuli piris raoba arsebiTad mom-

dinareobs saxelmwifos mier samarTlis zemoaRniSnul or mimarTulebad dayofis gaaz-

rebulobidan da samarTlebrivi gamarTulobidan. am ukanasknelze sakuTari daskvnebis 

gamotana qarTuli kanonmdeblobiT gansazRvruli definiciebidanac SeiZleba.

tituli 2.1, 2:1 muxli.

4 Чантурия Л., Введение в Oбщую Часть Гражданского Права, М., Статут, 2006, 34.

5   Wanturia l., ramdenime mosazreba sajaro samarTlis iuridiul pirebze, roman Sengelia 70: saiubileo 

krebuli: samarTlis problemebi, Wanturia l., Sengelia e. (red.), Tb., 2012, 211.

6  Суханов Е. А., Гражданское Право, Том I, 1998 (��. Planiol M., Traite elementaire de droit civil, t. 1. 1925).

nino yaralaSvili, mariam SarvaSiZe
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1.1.  kerZo samarTlis iuridiuli piris cneba

saqarTvelos samoqalaqo kodeqsis 1-li muxlis Tanaxmad, aRniSnuli kodeqsi pirTa 

Tanasworobaze damyarebul kerZo xasiaTis qonebriv, saojaxo da pirad urTierTobebs 

awesrigebs. mocemuli ganmartebiT, moqmedebis sferos uSualo gansazRvris gziT, kanon-

mdebeli imTaviTve aRniSnavs, rom samoqalaqo-samarTlebrivi mowesrigebis CarCoebSi mx-

olod pirTa Tanasworobaze damyarebul gaerTianebebs, anu kerZo samarTlis iuridiul 

pirebs moiazrebs. sxva sityvebiT, kerZo samarTlis iuridiul pirebs aerTianebT nebis 

avtonomia da nebis Tavisufali gamovlena, romlis safuZvelzec isini iqmnebian.7

germanuli samoqalaqo kodeqsisgan gansxvavebiT, romelic  e.w. kavSirebis (iuridiul 

pirebis) definicias maTi konkretuli kategoriebis cnebebis CaSliT gvTavazobs (mag. 

§21, 22 da sxv.), saqarTvelos samoqalaqo kodeqsi, pirvel rigSi,  saerTo safuZvlebs, 

orive „mxarisaTvis“ (kerZo da, aseve, sajaro samarTlis iuridiuli pirebisaTvis) ma-

valdebulebel elementebs CamoTvlis, romlebic jer iuridiuli piris „raobas“ gansaz-

Rvravs da ukve Semdeg klasificirdeba misi konkretuli maxasiaTeblebis mixedviT.

sainteresoa qarTuli kanonmdeblobis msgavseba am WrilSi rusul samoqalaqo kod-

eqsTan, romelic iuridiuli piris identur mowesrigebas gvTavazobs. ivaraudeba, rom 

termini „iuridiuli piric“, swored misi gavleniT unda damkvidrebuliyo, radgan pir-

velad igi gamoyenebul iqna saqarTvelos socialisturi sabWoTa respublikis 1923 wlis 

18 agvistos samoqalaqo samarTlis kodeqsis me-13 muxlSi da zusti asli iyo ruseTis 

sabWoTa federaciuli socialisturi respublikis 1922 wlis kodeqsis me-13 statiisa. 

Tumca, xazgasasmelia is, rom pirvel sabWoTa samoqalaqo kodifikaciaSi, es termini ger-

manulenovani ganaTlebis mqone rusi iuristebis, piotr stuCkasa da adolf iofes meSve-

obiT damkvidrda.8 sxva sityvebiT, mocemuli mowesrigebebi sabolood mainc germanul, 

dasavlur praqtikasa da codnas emyareboda.

aRniSnuli termini samoqalaqo kodeqsis meore TavSi gvxvdeba, sadac 24-e muxlis 

ZaliT kanonmdebeli migviTiTebs kerZo samarTlis iuridiuli piris iseT tipologiaze, 

romelic organizaciuli Teoriis zogad principebs efuZneba.9 saxeze gvaqvs, magaliT-

ad, korporaciulad organizebuli e.i. gaerTianebis safuZvelze Seqmnili (mag. Sps, ss, 

kooperativi)10, wevrobaze dafuZnebuli (romelic Tavis mxriv SegviZlia davyoT wevrTa 

mdgomareobaze damokidebul da misgan damoukidebel iuridiul pirebad, mag. solidaru-

li pasuxismgeblobis sazogadoeba)11, samewarmeo an arasamewarmeo saqmianobis mimdevari, 

anu komerciuli an arakomerciuli iuridiuli piri ( a(a)ip) da sxv.

yvela maTgans, nebis avtonomiis, nebis Tavisufali gamovlenisa da iuridiuli fiqci-

is xarjze, romlis ZaliTac isini fizikuri piris (natural person) meobas iZenen (savinis 

azriT, fiqcia swored es ukanaskneli aris da ara is, rom socialuri warmonaqmnebi da 

gaerTianebebi realurad arseboben12), aerTianebs zogadi uflebaunarianobis institu-

7 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 244.

8 burduli i., egnataSvili d., samoqalaqo kodeqsis 24-e muxlis komentari, samoqalaqo kodeqsis komentari, 

Wanturia l. (red.), Tb., 2017, 184, me-6 sqolio.

9 iqve, 192.

10  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 245.

11 iqve.

12 iqve, 226.
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ti.13 misi ZaliT, kerZo samarTlis iuridiuli pirebi sargebloben „yvelaferi nebadar-

Tulia rac kanoniT akrZaluli ar aris“ principiT, miuxedavad imisa, aris Tu ara es 

wesdebaSi gaTvaliswinebuli14.

maSasadame, SegviZlia vTqvaT, rom kerZo samarTlis iuridiuli piri samoqalaqo 

samarTlis „frTagaSlil“ subieqts warmoadgens, romelic samoqalaqo-samarTlebrivi 

brunvis, komerciisa da keTildReobis ganviTarebaSi metad mniSvnelovani rolis matare-

belia. misi arseboba adamianis bunebidan momdinare saWiroebad SegviZlia SevafasoT. 

rogorc amas kolumbiis samarTlis mimoxilvis saxelmZRvaneloSi aRniSnaven: „ adamianebi 

socialuri arsebebi arian im gagebiT, rom veranairi wamowyeba ver miaRwevs mis masStab-

ur saxes socialuri kooperaciis gareSe. sociumi, sadac adamianebi marto imoqmedeben, 

ubralod ar arsebobs. yvela sazogadoeba emyareba im faqts, rom misi wevrebi erTad 

moqmedeben... [es moqmedebebi ki] maT Soris samarTliTac SeiZleba iyos regulirebuli.“15 

Cvens SemTxvevaSi, am ukanasknels swored saqarTvelos samoqalaqo kodeqsi da komerci-

uli iuridiuli piris SemTxvevaSi aseve „mewarmeTa Sesaxeb kanoni” warmoadgens.

1.2. sajaro samarTlis iuridiuli piris cneba

saqarTvelos kanoni sajaro samarTlis iuridiuli pirebis Sesaxeb postsabWoTa 

sivrceSi miRebuli pirveli kanonia saxelmwifos mier Seqmnili iuridiuli pirebis mo-

sawesrigeblad da dsT-is qveynebis iuridiul literaturaSi xSirad miuTiTeben masze, 

rogorc sanimuSo kanonze.16 90-iani wlebis saqarTveloSi, rodesac saxelmwifo dawese-

bulebebisa da xazinis mimarT ndoba ar iyo maRali, saerTaSoriso organizaciebisa da saz-

RvargareTis qveynebis mxridan dafinansebuli proeqtebis samarTavad iqmneboda ssip-i, 

rogorc saxelmwifos organoebisa da safinanso sistemidan gacalkevebuli meqanizmi. 

maTi damoukidebloba da saxelmwifos mxridan ukontroloba iZleoda misi Seuferxebeli 

funqcionirebis SesaZleblobas.17 aRniSnulma saWiroebam da am institutis faqtobriv 

realobaSi implementaciam drosTan erTad misi operirebis farglebi gazarda da saja-

ro mmarTvelobis mniSvnelovan rgolad aqcia. saqme isaa, rom post-sabWoTa realobaSi, 

rodesac saxelmwifom nel-nela dasavluri kursi aiRo, sajaro samarTali imTaviTve 

ufro mniSvnelovan da srulyofil saxes iZenda, rac, rogorc ukve vaxseneT winare msj-

elobebSic, iuridiuli piris am kategoriis ganviTarebisaTvis umTavresi winapiroba iyo.

sajaro samarTlis iuridiuli piris Sesaxeb kanonis Tanaxmad, romelic adgens am 

ukanasknelis Seqmnis, saqmianobisa da organizaciis wess, ssip-i aris sakanonmdeblo da 

saxelmwifo mmarTvelobis organoebisgan gacalkevebuli organizacia, romelic saxelm-

wifos kontroliT damoukideblad axorcielebs politikur, saxelmwifoebriv, social-

ur, saganmanaTleblo, kulturul da sxva sajaro saqmianobas.18 aRniSnuli instituti, 

amave kanonis me-4 muxlis mixedviT, SeiZleba dafuZnebuli iyos wevrobaze (anu, is orga-

13 iqve, 245.

14 iqve, 246.

15 Vinogradoff  P., Judicial Persons, Columbia Law Review, Vol. 24, №6, 1924, 594.

16 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 246, sqolio 373.

17 turava p., zogadi administraciuli samarTali, me-3 gamoc., Tb., 2020, 48-49.

18 iqve, 49. 
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nizaciebi, romlebic saxelmwifo saxsrebiT saxelmwifo funqciebs axorcieleben.19 mas, 

gansxvavebiT dawesebulebisgan, hyavs wevrebi da ara momxmareblebi20), anda Seiqmnas saja-

ro an saxelmwifoebrivi miznebis gansaxorcieleblad garkveuli saxelmwifo ... qonebis 

gankerZoebis gziT (am ukanasknels, anu dawesebulebebs, rogorc vTqviT, ar hyavs wevrebi. 

aseTebi SeiZleba iyvnen umaRlesi saswavlo dawesebulebebi, saxelmwifo saavadmyofoebi 

Tu sxv. konkretul magaliTad SegviZlia Sefasebisa da gamocdebis erovnuli centric 

moviyvanoT, romelic, „umaRlesi ganaTlebis Sesaxeb kanonis“ Tanaxmad, aris „sajaro 

samarTlis iuridiuli piri, romelic uzrunvelyofs erTiani erovnuli da saerTo sa-

magistro gamocdebis Catarebas, uflebamosilia ganaxorcielos erovnuli Sefasebebi 

da saerTaSoriso kvlevebi,  axorcielebs saqarTvelos kanonmdeblobiT dadgenil sxva 

uflebamosilebebs.“21)

sazogadod, ssip-ebis klasifikacia arsebiTad misi funqciuri, miznobrivi saqmiano-

bidan gamomdinare xdeba xolme. am midgomiT SegviZlia gamovyoT sxvadasxva funqciis 

matarebeli ssip-ebi, magaliTad, makontrolebeli, servisebis ganmaxorcielebeli, admin-

istraciuli saqmianobis ganmaxorcielebeli22 da sxv.

swored am funqciurobis WrilSi xdeba xolme davis sagani politikuri partiis konk-

retuli iuridiuli pirisaTvis mikuTvnebis sakiTxi. es sakiTxi dasavleTis qveynebSic 

araa erTnairad gadawyvetili. germanuli samarTlis mixedviT politikuri partiebi 

saerTodac ar warmoadgenen iuridiul pirebs, avstriis samarTali ki maT sajaro samar-

Tlis iuridiul pirebad ganamtkicebs.23 garda imisa, rom isini konkretul normatiul 

safuZvelze iqmnebian (romelsac saqarTvelos SemTxvevaSi politikuri partiebis Sesaxeb 

kanoni warmoadgens), maT ssip-ebad miCnevis arsebiT mizezs ganapirobebs monawileoba 

saxelmwifo xelisuflebisa da mmarTvelobis organoTa SeqmnaSi.24 

zemoaRniSnuli msjelobis safuZvels iZleva is faqti, rom gansxvavebiT kerZo samar-

Tlisagan, ssip-ebis CamonaTvali ar aris amomwuravi da arc unda iyos.25 amis mTavar 

ganmapirobebel mizezad saxelmwifos, rogorc subieqtis, kerZo pirebisTvis dawesebuli 

SezRudvebisgan Tavisufal sivrceSi yofna saxeldeba. Tumca, dasafiqrebelia isic, rom 

igi saxelmwifos legitimuri miznebis ufro martivad da situaciaze morgebulad uz-

runvelyofis saSualebasac iZleva. amis gamoZaxili unda iyos maT Soris is, rom kanon-

mdebeli ssk-s 24-e muxlis me-3 nawilis ZaliT samoqalaqo-samarTlebriv urTierTobebSi 

kerZo samarTlis wesebiT CarTvis saSualebas aZlevs ssip-ebs. Tumca, aqve sagulisxmoa 

isic, rom imave sajaro interesebidan gamomdinare, miuxedavad imisa, rom kerZo pire-

bi sajaro samarTlis mowesrigebis sivrceSi, rogorc wesi, ver iWrebian, saxelmwifos 

SeuZlia Seqmnas kerZo samarTlis iuridiuli piri da aRWurvos is sajaro-samarTle-

brivi uflebamosilebebiT. es aris sajaro uflebamosilebis ganxorcielebis erT-erTi 

forma, romelic xorcieldeba kanonis Sesabamisad an safuZvelze, zustad gansazRvrul 

19  Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 248-249

20 turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 49.

21 saqarTvelos kanoni „umaRlesi ganaTlebis Sesaxeb“, ssm, muxli 51, punqti 1, 10/01/2005.

22  turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 52.

23 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 250, sqolio 377.

24 iqve.

25 iqve, 251.
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SemTxvevebSi.26 am SesaZleblobis ganmapirobebel mizezs ekonomiurobis principis garda 

saqmis efeqtiani da drouli Sesrulebac warmoadgens. maSasadame, rodesac saqme sajaro, 

saxelmwifo interess exeba, orive mxares aqvs sakuTari intervenciis berketi, romelic 

ssip-isaTvis ufro farToa, gamomdinare zemoaRniSnuli normidan.

Sesabamisad, sajaro samarTlis iuridiuli piri specialuri uflebaunarianobis 

mqone subieqtia, romelic Numerus Clausus da nebis avtonomiis principisgan gansxvavebu-

li mocemulobebiT xelmZRvanelobs. arsebiT da principul sxvaobebs swored momdevno 

TavSi SevexebiT. 

1.3.  sxvaoba kerZo samarTlis iuridiul pirsa da sajaro samarTlis 
iuridiul pirs Soris

rogorc zemoT aRiniSna, dasavleTevropul da aRmosavleT evropis umetesi qveynis 

kanonmdebloba, samarTals or ZiriTad mimarTulebad hyofs da, Tavis mxriv, erTmaneTi-

sagan ganasxvavebs kerZo da sajaro samarTlis iuridiul pirebs. 

zogadad, postsabWoTa samoqalaqo samarTalSi gabatonebuli mosazrebis Tanaxmad, 

,,iuridiuli piri aris samoqalaqo-samarTlebrivi kategoria“.27 iuridiuli pirebis samo-

qalaqo samarTlis farglebs gareT ganxilvis nebismieri mcdeloba samoqalaqo samarT-

lis mecnierebis warmomadgenelTa mkacri kritikis sagani xdeba da umeteswilad es saja-

ro samarTlis iuridiul pirebs exeba. TumcaRa, naTelia, rom saqarTvelos samoqalaqo 

kodeqsi aRiarebs sajaro samarTlis iuridiul pirs, rogorc subieqts, rac gamoixateba 

saxelmwifos mier Seqmnil mraval sajaro samarTlis iuridiul pirSi. sajaro (saxel-

mwifo, administraciul, safinanso, sagadasaxado da a.S.) samarTalSi gvxvdeba mravali 

organizaciuli warmonaqmni, romlebsac aseve ewodebaT iuridiuli pirebi, magram maTi 

Seqmna aris mxolod da mxolod saxelmwifos an misi organoebis kompetencia. magaliTad, 

SeuZlebelia erovnuli bankis Seqmna dakavSirebuli iyos kerZosamarTlebriv urTierTo-

basTan.28 gamomdinare aqedan, samoqalaqo samarTali aregulirebs da akontrolebs kerZo 

xasiaTis urTierTobebs.

saqarTvelos samoqalaqo kodeqsis 24-e muxlis normatiuli Sinaarsis mixedviT, sa-

jaro samarTlis iuridiuli pirebi samoqalaqo-samarTlebriv urTierTobebSi monawil-

eoben iseve, rogorc kerZo samarTlis iuridiuli pirebi. maTi Seqmnis, organizebisa da 

saqmianobis wesi ganisazRvreba kanoniT, Sesabamisad, ssk-is 25-e muxliT kodeqsi xazs us-

vams sajaro samarTlis iuridiuli piris uflebamosilebaze, romlis Tanaxmadac, sajaro 

samarTlis iuridiuli piri uflebamosilia ganaxorcielos kanoniT an misi sadamfuZneb-

lo dokumentebiT gaTvaliswinebuli miznebis Sesabamisi saqmianoba. aqedan gamomdinare, 

samoqalaqo kodeqsi calsaxad aRiarebs da metic, xazs usvams mis uflebaunarianobas 

monawileoba miiRos konkretul samarTlebriv urTierTobebSi, konkretuli miznidan ga-

momdinare. iuridiuli pirebis SemTxvevaSi saqme gvaqvs normatiul, pozitiur-samarTle-

briv konstruqciasTan, kerZo samarTlis cnebaTa amgvari transplantacia sajaro samar-

26  galdava g., umaRlesi ganaTleba, rogorc sajaro-samarTlebrivi funqcia da misi ganxorcielebis saja-

ro-samarTlebrivi formidan (ssip) kerZo-samarTlebriv formaze gadasvlis SesaZlebloba, sadoqtoro naS-

romi, Tb., 2010, 80. ( ix. Sulce S., Smit-iusteni n., turava p., 36).

27 Wanturia l., ramdenime mosazreba sajaro samarTlis iuridiul pirebze, roman Sengelia 70: saiubileo 

krebuli: samarTlis problemebi, Wanturia l., Sengelia e. (red.), Tb., 2012, 207.

28 iqve, 210.
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TalSi savsebiT kanonzomieria.29

sajaro samarTlis iuridiul piris, rogorc institutis, safuZvels sajaro samarT-

lis sferos kanonmdebloba qmnis,30 pirvel rigSi, unda aRiniSnos, saqarTvelos  zogadi 

administraciuli  kodeqsis me-2 muxlis 1-li nawilis ,,a’’ qvepunqti, romelic adminis-

traciul organod miiCnevs  yvela saxelmwifo an municipalitetis organo/dawesebule-

bas, sajaro samarTlis iuridiuli pirs (garda politikuri da religiuri gaerTiane-

bebisa), agreTve nebismier sxva pirs, romelic saqarTvelos kanonmdeblobis safuZvelze 

asrulebs sajaro samarTlebriv uflebamosilebebs; Sesabamisad, calsaxaa, rom ssip aris 

sajaro mmarTvelobis organizaciuli mowyobis sajaro samarTlebrivi forma, romelic 

SeiZleba Seiqmnas mxolod iseTi sajaro miznebisa da funqciebis Sesasruleblad, ro-

melTa ganxorcieleba uSualod ar Sedis saxelmwifo mmarTvelobis organoebis kompe-

tenciaSi.31  sajaro samarTlis iuridiuli piris Sesaxeb kanonis normatiuli Sinaarsis 

mixedviT, sajaro samarTlis iuridiuli piri aris Sesabamisi kanoniT, saqarTvelos mTav-

robis dadgenilebiT an kanonis safuZvelze saxelmwifo mmarTvelobis organos adminis-

traciuli aqtiT Seqmnili, sakanonmdeblo da saxelmwifo mmarTvelobis organoebisagan 

gancalkevebuli organizacia, romelic saxelmwifos kontroliT damoukideblad axor-

cielebs politikur, saxelmwifoebriv, socialur, saganmanaTleblo, kulturul da sxva 

sajaro saqmianobas. agreTve avtonomiuri respublikis umaRlesi aRmasrulebeli orga-

nos normatiuli aqtiT Seqmnili, saxelmwifo mmarTvelobis organoebisagan gancalkeve-

buli organizacia, romelic saxelmwifos kontroliT damoukideblad axorcielebs so-

cialur, saganmanaTleblo, kulturul da sxva sajaro saqmianobas.

konkretuli danawesebis gaazrebiT, davaskvniT, rom sajaro da kerZo samarTlis iu-

ridiul pirebs Soris arsebobs rigi gansxvavebebi, rac maT individualur TvisobriobaSi 

gamoixateba.

pirvel rigSi, gansaxilvelia, rom kerZo samarTlis iuridiuli pirebi warmoiSobian 

damfuZneblebis kerZo avtonomiis safuZvelze. rac gulisxmobs, rom nebis Tavisufa-

li gamovlenis da SeTanxmebis safuZvelze, pirebi aarseben kerZo samarTlis iuridiul 

pirebs. rac Seexeba sajaro samarTlis iuridiul pirs, isini warmoiSobian, rogorc wesi, 

saxelmwifos organos samarTlebrivi aqtis safuZvelze da sagankargulebo wesiT.

amasTan, rogorc ukve aRiniSna, umTavresi principi kerZo samarTlis iuridiuli piris 

Seqmnisa aris kerZo avtonomiis principi, raSic igulisxmeba, rom, magaliTad, samewarmeo 

sazogadoebis partniorebi damoukideblad, maTi kerZo avtonomiisa da Tavisufali nebis 

safuZvelze xdebian erToblivi miznis misaRwevad Camoyalibebuli kompaniis monawileni. 

isini damoukideblad gansazRvraven da adgenen ufleba-movaleobebs erTmaneTsa da sazo-

gadoebis mimarT.32 

rac Seexeba sajaro samarTlis iuridiuli pirs, igi ar efuZneba nebis avtonomias da 

ar aris damoukidebeli mis saqmianobaSi, vinaidan sajaro samarTlis iuridiuli piris 

Sesaxeb kanonis me-2 muxlis 1-li nawilis Tanaxmad, igi dasaxul miznebsa da dakisrebul 

funqciebs ganaxorcielebs saxelmwifo mmarTvelobis sferoSi. aseve, amave kanonis me-9 

29  iqve, 208.

30 saqarTvelos kanoni ,,sajaro samarTlis iuridiuli piris Sesaxeb“, saqarTvelos sakanonmdeblo macne, 

09/06/1999.

31   turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 49.

32 burduli i., maxarobliSvili g., ToxaZe a., zubitaSvili n.,maRaZe g., egnataSvili d., sakorporacio samar-

Tali, Tb., 2022, 51.



140

muxlis Tanaxmad, sajaro samarTlis iuridiuli piri SeiZleba Seiqmnas mxolod iseTi 

sajaro miznebisa da funqciebis Sesasruleblad, romelTa ganxorcieleba uSualod ar 

Sedis saxelmwifo mmarTvelobis organoebis kompetenciaSi. Tu sajaro samarTlis iu-

ridiuli piri arsebiTad gadavida samewarmeo saqmianobaze, Sesabamisi saxelmwifo mmarT-

velobis organo valdebulia daayenos am piris reorganizaciis an likvidaciis sakiTxi. 

Sesabamisad, calsaxaa, rom sajaro samarTlis iuridiuli piris uflebaunarianoba metad 

SezRudulia da konkretuli miznis miRwevisTvis iqmneba, romlisgan gadaxvevac Sesabamis 

samarTlebriv Sedegebs iwvevs.

mniSvnelovania iTqvas, rom kerZo samarTlis iuridiuli pirebis organizaci-

ul-samarTlebrivi formebi sworxazovnadaa CamoTvlili ,,Numerus Clausus’’ principiT.33  

aseTi CamonaTvalis arseboba ki ucxoa sajaro samarTlis iuridiuli pirisTvis, radga-

nac saxelmwifo uflebamosilia Seqmnas samarTlebrivi formebi, romlebic aucilebelia 

garkveuli miznis misaRwevad, rasac SesaZloa samoqalaqo kodeqsi sulac ar iTvalis-

winebdes.   ssip-i kerZo samarTlis iuridiuli pirisgan gansxvavdeba imiT, rom mas aqvs 

organizaciuli mowyobis sajaro samarTlebrivi forma, iyenebs sajaro-samarTlebriv 

formebs.34 

yuradsaRebia uflebaunarianobis sakiTxi. sajaro samarTlis iuridiul pirebs yov-

elTvis gaaCnia specialuri mizani, romlisTvisac es ukanaskneli iqmneba. saxelmwifo 

sadamfuZneblo aqti yovelTvis unda Seicavdes iuridiuli piris dafuZnebis mizans da ani-

Webdes am pirs miznis Sesabamis uflebaunarianobas.35 uzenaesi sasamarTlos ganmartebiT, 

„am uflebaunarianobis moculoba ganisazRvreba saxelmwifos aqtSi, romelic gamoicema 

iuridiuli piris dasafuZneblad“. rac Seexeba kerZo samarTlis iuridiul pirs, misTvis 

damaxasiaTebelia zogadi uflebaunarianoba. sajaro dawesebulebis erT nawils aqvs sa-

kuTari mmarTvelobiTi uflebamosileba, xolo arsebobs ssip-ebi, romlebic arian dele-

girebuli funqciebis ganmaxorcieleblebi. magaliTad, saganmanaTleblo dawesebule-

bebisTvis organizaciuli mowyobis gansazRvra dakavSirebulia sajaro samarTlebrivi 

uflebamosilebis ganxorcielebis uzrunvelyofasTan, Tumca maT gaaCniaT damoukide-

beli mmarTvelobiTi funqciebi. rac Seexeba delegirebuli funqciebis ganxorcielebas, 

am saxis sajaro samarTlis iuridiuli pirebis funqciaa saxelmwifo organoebs Seuwyon 

xeli sakuTari uflebamosilebebis ganxorcielebaSi.36  

kerZo samarTlis iuridiuli piri uflebamosilia dados nebismieri xelSekruleba, 

sakuTari kerZo avtonomiidan gamomdinare, TumcaRa ssip-i ver imoqmedebs am ukanaskne-

li principiT, vinaidan misi saqmianoba mimarTulia sajaro uflebamosilebis gansaxor-

cieleblad da mxolod moqmedebs kanoniT misTvis miniWebuli uflebamosilebebis far-

glebSi.37  sajaro samarTlis iuridiuli piris Sesaxeb kanonis me-3 muxlis me-4 nawilis 

Tanaxmad, garigebebi, romlebic am muxlis me-2 punqtiT gansazRvruli saqmianobis sferos 

ar exeba, baTilia. aseT SemTxvevaSi, mesame pirs ar SeuZlia miuTiTos, rom misTvis uc-

nobi iyo sajaro samarTlis iuridiuli piris specialuri uflebaunarianobis farglebi. 

33 Wanturia l., ramdenime mosazreba sajaro samarTlis iuridiul pirebze, roman Sengelia 70: saiubileo 

krebuli: samarTlis problemebi, Wanturia l., Sengelia e. (red.), Tb., 2012, 213.

34 iqve, 212.

35  turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 48.

36 Wanturia l., ramdenime mosazreba sajaro samarTlis iuridiul pirebze, roman Sengelia 70: saiubileo 

krebuli: samarTlis problemebi, Wanturia l., Sengelia e. (red.), Tb., 2012, 214.

37  turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 51.
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magaliTisTvis, garemos erovnuli saagento aris saqarTvelos garemos dacvisa da sof-

lis meurneobis saministros sistemaSi Semavali ssip-i, romelic saxelmwifo kontrolis 

qveS axorcielebs saqmianobas, Sesabamisad, igi ver dadebs iseT xelSekrulebas, romelic 

ar Sedis misi saqmianobis ganxorcielebis mizanSi da Tu dadebs, igi baTilad iqneba cno-

bili.

gasaTvaliswinebelia, rom kerZo samarTlis iuridiuli pirebi, rogorc wesi, arian 

konstituciurad daculi subieqtebi, romelTa saqmianobaSi Careva saxelmwifos mxridan 

dauSvebelia, rasac ver vityviT sajaro samarTlis iuridiul pirebze, vinaidan isini 

uSualod warmoadgenen saxelmwifos organoebs da ivaraudeba, rom maTi mxridan Care-

visgan dacvis aucilebloba ar arsebobs. am SemTxvevaSi mniSvnelovania samsaxurebrivi 

zedamxedvelobis institutis daxasiaTeba, romelic xorcieldeba qvemdebareobis wesiT, 

rac gulisxmobs zemdgomis mier qvemdgomis zedamxedvelobas, Sesabamisad, logikuria, 

rom sajaro samarTlis iuridiuli piri ver iqneba daculi mis uflebaSi Carevisagan.  

damatebiT, unda aRiniSnos, rom sajaro samarTlis iuridiul pirebs rig SemTxvevaSi eni-

WebaT normatiuli aqtebis gamocemis uflebamosileba, rac kerZo samarTlis iuridiuli 

pirisTvis ar aris damaxasiaTebeli. normatiuli aqtebis Sesaxeb kanonis me-13 muxlis 

Tanaxmad, sajaro samarTlis iuridiul pirebs aqtis gamocemis uflebamosileba eniWebaT 

kanoniT gaTvaliswinebul gamonaklis SemTxvevebSi. magaliTad, ssip momsaxurebis saagen-

tos aqvs uflebamosileba gamosces konkretuli miznis misaRwevad normatiuli aqti (mag. 

A qvekategoriis satransporto saSualebis marTvis uflebis miniWebis aqti). Sesabamisad, 

am uflebamosilebaSic gamosWvalavs ssip-is mWidro kavSiri saxelmwifo organoebTan, 

romlebic Tavis mxriv, SesaZloa Careul iqnan maT saqmianobaSi.

gansxvaveba gamoikveTeba saqmianobis sferoSic, Tu kerZo samarTlis iuridiuli 

pirisTvis damaxasiaTebelia garkveuli saxis moqmedebebis ganxorcielebis ufleba, es 

SesaZloa sajaro samarTlis iuridiuli piris movaleoba iyos. aq xazgasasmelia, saqmia-

nobis sagnis instituti. Tu kerZo samarTlis iuridiul pirs ZaluZs Secvalos saqmiano-

bis sagani, moaxdinos reorganizacia da iyos Tavis saqmianobaSi metad Tavisufali, saja-

ro samarTlis iuridiuli piri am uflebas moklebulia. iqidan gamomdinare, rom ssip-is 

saqmianobas gansazRvravs saxelmwifo, normatiuli aqtis gamocemiT, roca kerZo samarT-

lis iuridiuli piris saqmianoba damokidebulia damfuZnebelTa nebis avtonomiaze. 

magaliTad SegviZlia moviyvanoT erovnuli banki (romelic, cxadia, warmoadgens sa-

jaro samarTlis iuridiul pirs). saqarTvelos organuli kanoni „erovnuli bankis Ses-

axeb“ 1-li muxliT aRniSnavs, rom igi mis saqmianobas ganaxorcielebs mxolod im far-

glebSi, rac SesabamisobaSia am kanonTan da konstituciasTan. Sesabamisad, mas ar SeuZlia 

Secvalos misi moqmedebis sfero da funqciebi. misi uflebamosileba gansazRvrulia kan-

onis me-9 muxliT da mxolod am farglebSi SeuZlia mas damoukideblad ganaxorcielos 

misi saqmianoba, rodesac komerciuli banki Tavis saqmianobas ganaxorcielebs damou-

kideblad, gaaCnia sakuTari qoneba, dafuZnebulia partniorTa SeTanxmebiT da misTvis 

damaxasiaTebelia wilobrivi struqtura. aseve, komerciul banki uflebamosilia dados 

nebismieri saxis xelSekruleba, romelic mis saqmianobas Seuwyobs xels. „komerciuli 

bankis Sesaxeb“ kanonis me-10 muxlis pirveli nawilis ,,e’’ qvepunqtis Tanaxmad, igi ufle-

bamosilia Seqmnas an SeiZinos Svilobili sawarmo – sabrokero kompania, romelic monaw-

ileobs mxolod „fasiani qaRaldebis bazris Sesaxeb“ saqarTvelos kanoniT gansazRvrul 

sabrokero kompaniis saqmianobaSi, da SeuzRudavi odenobiT flobdes masSi wils (rac 

umeteswilad ar aris damaxasiaTebeli erovnuli bankisTvis). 

TvalsaCinoebisTvis aseve SegviZlia ganvixiloT notariusi, romelic Tavis saqmia-
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nobas axorcielebs damoukideblad, rac „notariusis Sesaxeb“ kanonis me-3 muxliT das-

turdeba, igi Seqmnilia konkretuli miznis misaRwevad da „notariusis Sesaxeb“ kano-

nis pirvelive muxlSi xazgasmulia, rom igi warmoadgens sajaro samarTlis iuridiul 

pirs, romlis amocanaa saxelmwifos mier dadgenili samarTlebrivi urTierTobebisa da 

iuridiuli faqtebis dadastureba. aseve, amave kanonis mesame muxlis gaazrebiT, misi 

profesiuli saqmianoba SemosazRvrulia saqarTvelos kanonmdeblobiT, dauSvebelia misi 

saqmianoba CaiTvalos mewarmeobad an mogebis miRebis wyarod. aqedan gamomdinare, mi-

uxedavad notariusis uflebamosilebis damoukideblobisa da Tavisuflebis aRiarebisa 

saxelmwifos mxridan, dauSvebelia man Seicvalos saqmianobis organizaciul-samarTle-

brivi forma, Secvalos misi moqmedebis sfero da sagani. rac Seexeba kerZo samarTlis iu-

ridiul pirs, igi Tavisufalia CarCoebisgan, rasac adasturebs mewarmeTa Sesaxeb kanonis 

144-e muxlic, romlis mixedviTac  partniorebs SeuZliaT erTi samarTlebrivi formis 

sawarmo gardaqmnan sxva samarTlebrivi formis sawarmod. aseT SemTxvevaSi, Sesabamisi 

gadawyvetilebiT, partniorTa uflebamosilebebi unda gadanawildes xelaxla, am samarT-

lebrivi formisaTvis dadgenili SezRudvebis gaTvaliswinebiT.

aqve unda aRiniSnos, rom zogierT kerZo samarTlis iuridiul pirs saqmianobis gan-

saxorcieleblad sWirdeba licenzia, romelsac swored saxelmwifos TanxmobiT iRebs. 

magaliTisTvis, Tu saqmianoba dakavSirebulia samedicino da farmacevtul dawesebulebis 

gaxsnasTan, aucilebelia moxdes licenzireba, rasac adasturebs saqarTvelos Sromis, 

janmrTelobisa da socialuri dacvis saministros №132/n brZaneba.38

kidev erTi  ganmasxvavebeli Tviseba aris qoneba, romelzec warmoqmnili sakuTrebis 

ufleba sxvadasxvagvarad wesrigdeba orive iuridiuli piris SemTxvevaSi. sajaro samar-

Tlis iuridiuli pirs qoneba gadaecema dasaxuli miznebisa da dakisrebuli funqciebis 

gansaxorcieleblad. sajaro samarTlis iuridiul pirs saxelmwifos (avtonomiuri re-

spublikis umaRlesi aRmasrulebeli organos mier dafuZnebis SemTxvevaSi – Sesabamisi 

avtonomiuri respublikis) mier gadaecema qoneba an dafuZnebis aqtiT ganisazRvreba misi 

qonebis formirebis wesi.39  amasTan, im SemTxvevaSi Tu sajaro samarTlis iuridiuli 

piris qonebasTan dakavSirebuli  gadawyvetilebebi ar aris Cveulebrivi xasiaTis, igi 

saWiroebs  saxelmwifo kontrolis ganmaxorcielebeli organos Tanxmobas. aseve, mniS-

vnelovania likvidaciis Sedegad darCenili qonebis ,,bedi’’. am SemTxvevaSi saxelmwifos 

qonebis safuZvelze Seqmnili sajaro samarTlis iuridiuli piris qoneba likvidaci-

is SemTxvevaSi gadadis saxelmwifos sakuTrebaSi, im SemTxvevaSic ki Tu wevrobaze da-

fuZnebuli sajaro samarTlis iuridiuli piris likvidaciis Sedegad darCenili qoneba 

arsebobs, misi gankargva xorcieldeba damfuZnebeli dokumentebiT dadgenili wesiT.40  

rac Seexeba kerZo samarTlis iuridiul pirs, mas gaaCnia sakuTari qoneba, uZravi da 

moZravi qonebis saxiT. umeteswilad, kerZo samarTlis iuridiuli piri sakuTari qonebiT 

gamodis mesame pirebTan urTierTobaSi da pasuxismgebelia maT winaSe. „mewarmeTa Sesax-

eb“ kanonis 123-e muxlis II nawilis Tanaxmad, SezRuduli pasuxismgeblobis sazogadoeba 

kreditoris winaSe mTeli Tavisi qonebiT agebs pasuxs. amasTan, Tu moxdeba sawarmos 

likvidacia partniorTa gadawyvetilebiT, pirvel rigSi dgindeba misi gadaxdisunaria-

38 saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris brZaneba (№132/n) samedicino da far-

macevtuli dawesebulebebis saqmianobis calkeul saxeobebze saxelmwifo licenziis gacemis organizaciis 

srulyofa-optimizaciis Sesaxeb, ssm,17/10/2000.

39 turava p., zogadi administraciuli samarTali, me-3 gamocema, Tb., 2020, 207.

40 saqarTvelos kanoni ,,sajaro samarTlis iuridiuli piris Sesaxeb“, me-7 muxlis meore punqti, ssm, 09/06/1999.
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kerZo  samarTlis  mimoxilva 

noba da Sesabamisad, iwyeba kreditorTa dakmayofilebis procesi. am drois ganmavlobaSi 

partniorebsac ki ar aqvT uflebamosileba gankargon iuridiuli piris sakuTreba, rasac 

adasturebs mewarmeTa Sesaxeb kanonis me-14 muxlis VI  nawili, romlis mixedviTac  sawar-

mos likvidaciis procesis ganmavlobaSi dauSvebelia sawarmos qonebis gasxviseba (garda 

am muxlis me-5 punqtis Sesabamisad misi realizaciisa an/da sawarmos qonebiT kreditore-

bis dakmayofilebisa), datvirTva an kreditorebis sazianod sxva qmedebis ganxorcieleba. 

im SemTxvevaSi, Tu moxdeba kompaniis likvidacia da igi Tavis saqmianobas Sewyvets, misi 

qonebis gadanawileba partniorebis mxridan wesdebis mixedviT moxdeba. Sesabamisad, cal-

saxaa, rom kerZo da sajaro samarTlis iuridiuli piris sakuTrebis ufleba radikalu-

rad gansxvavdeba erTmaneTisagan. 

aseve gasaTvaliswinebelia xelmZRvanelobis institutic, Tu kerZo samarTlis iu-

ridiuli piris SemTxvevaSi xelmZRvanelobiTi da warmomadgenlobiTi uflebamosileba 

SeiZleba daekisros nebismier pirs partniorTa gadawyvetilebiT, rasac adasturebs „me-

warmeTa Sesaxeb“ kanonis me-9 muxlis 1-li nawili, sajaro samarTlis iuridiuli piris 

SemTxvevaSi sxva mowesrigebas vxvdebiT. misi marTva ekisreba erTpirovnul xelmZRvanels, 

romelic daniSnulia kanonis an prezidentis brZanebulebiT da igi personalurad agebs 

pasuxs mis marTvaze. magaliTad, „sajaro samarTlis iuridiuli piris Sesaxeb“ kanonis 

me-10 muxlis Tanaxmad, sajaro samarTlis iuridiul pirs marTavs xelmZRvaneli, rome-

lic Sesabamisi kanonis, saqarTvelos mTavrobis dadgenilebis (avtonomiuri respublikis 

umaRlesi aRmasrulebeli organos mier dafuZnebis SemTxvevaSi – misi saTanado norma-

tiuli aqtis), wesdebis (debulebis) da wevrTa gadawyvetilebebis (Tu sajaro samarTlis 

iuridiuli piri wevrobazea dafuZnebuli) farglebSi damoukideblad moqmedebs.

2. ssip-ebis zegavlena konkretul institutebze

2.1. umaRlesi saganmanaTleblo dawesebulebebi

termini Universitas fesvebs uZvelesi droidan, romis samarTlis wiaRSi idgams. 

gaerTianebebis pirvelad Canasaxebs, misi raobis miuxedavad, swored ase moixsenebd-

nen. araferi uSlida xels imas, rom ase wodebuliyo qalaqi an nebismieri saxelosno, 

saamqro.41 sxva sityvebiT, am terminma Tanamedrove „universitetis“ Camoyalibebas gauk-

vala gza, Tumca imTaviTve am viwro Sinaarsis matarebeli ar yofila.

pirveli universiteti, akademiuri gagebiT, boloniaSi, me-11 saukuneSi Seiqmna, sad-

ac sxvadasxva regionis studentebi (e.w. ‘na  ones’) SekavSirdnen imisaTvis, rom SeeqmnaT 

ufro masStaburi asociacia, romelic studentTa erTian sazogadoebas asaxavda. swored 

am ukanasknels ewodeba Universitas-i, romelic laTinurad „mTlians“, „erT mTlianobas“ 

niSnavs. msgavsad dRevandeli praqtikisa, aRniSnuli miznobriobis, anu ganaTlebis efeq-

turi uzrunvelyofisaTvis, xelmwifeebi, jer kidev maSin, studentebisa da akademiuri 

personalisaTvis garkveul xelSewyobebs, SeRavaTebs  iTvaliswinebdnen (mag. imperatori 

fridrix me-2, papi grigol me-9 da sxvani).42

dRevandel praqtikaSi ara ubralod faqtobriv mocemulobas, aramed uSualod kano-

41  galdava g., umaRlesi ganaTleba, rogorc sajaro-samarTlebrivi funqcia da misi ganxorcielebis saja-

ro-samarTlebrivi formidan (ssip) kerZo-samarTlebriv formaze gadasvlis SesaZlebloba, sadoqtoro naS-

romi, Tb., 2010, 44. (ix. Sulce S., Smit-iusteni n., turava p., 36).

42 Hotson H., II.2 ‘Universitas’: A Corpora  on of Masters and Students, <h  ps://www.cabinet.ox.ac.uk> [05.10.2018].
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niT gaTvaliswinebul realobas vgulisxmobT, romelic „umaRlesi ganaTlebis Sesaxeb 

kanonis“ 86-e muxlis ZaliT Semdegnairad gamoiyureba: “1. umaRlesi saganmanaTleblo 

dawesebulebis dafuZnebisas saxelmwifo mas saqarTvelos kanonmdeblobiT dadgenili 

wesiT gadascems Sesabamis qonebas...“. maSasadame, sajaro samarTlis iuridiuli piris sax-

iT arsebuli umaRlesi saganmanaTleblo dawesebulebebi usasyidlo uzufruqtis saxiT, 

romlis farglebSic saxelmwifo Tavis „mesakuTreobas“ inarCunebs, iReben uZrav qonebas, 

rac sworedac rom swavlis Sesaferis garemoSi uzrunvelyofis mizans emsaxureba. es 

bunebrivicaa, radgan gabatonebuli mosazrebis Tanaxmad,43 saxelmwifos funqciaa uma-

Rlesi ganaTlebis sistemis funqcionirebis uzrunvelyofa, is valdebulia mosaxleobis 

gadasaxadebidan Semosuli Tanxebidan (biujeti) srulad an nawilobriv daafinansos swav-

leba da kvleva.44 

Sua saukuneebis evropaSi arsebuli waxalisebis msgavsad, germaniaSi, romlis tradi-

ciuli ganaTlebis sistemac humboldtis saxels ukavSirdeba, mniSvnelovania principi, 

rom swavlebisa da kvlevis erTianoba ara marto instituciurad, aramed personalurad 

unda iyos garantirebuli. pedagogi imavdroulad unda iyos mkvlevari da piriqiT.45

Tumca, realuri da faqtobrivi mocemulobebis gaTvaliswinebiT, ramdenad aqvs 

saxelmwifos imis saSualeba, rom es funqcia uzrunvelyos da Tavis mxriv xarisxianad 

SeZlos es?! 

post-pandemiur realobaSi da zogadadac, aRniSnuli „sajaro funqciebis“ sazogadoe-

bis dinamikasTan erTad mzardi nusxis gaTvaliswinebiT, sul ufro metad ikveTeba sagan-

manaTleblo dawesebulebebis privatizaciis aucilebloba. amis gamoZaxilia „umaRlesi 

ganaTlebis Sesaxeb“ kanonSi gaTvaliswinebuli debulebebi imis Taobaze, rom saxelmwi-

fom (gansxvavebiT 2010-2011 saswavlo wlamde arsebuli realobisagan) „moqmedebis sfe-

ro“ ssip-ebis berketidan kerZo samarTlis iuridiul pirebamde, kerZod ki arasamewarmeo 

(arakomerciul) iuridiul pirebamde gaifarTova da Tavis mxriv komerciuli saganmanaT-

leblo dawesebulebebis arsebobis SesaZleblobac gaiTvaliswina.

ssip-sa da a(a)ips Soris cvalebadobis naTeli magaliTi Tavad iv. javaxiSvilis saxe-

lobis Tbilisis saxelmwifo universitetia. dResdReobiT igi kvlav sajaro samarTlis 

iuridiuli piris ampluaSia, Tumca ra arsebiT sxvaobas iTvaliswinebs aRniSnul samarT-

lebriv CarCoebSi moqceva?

pirvel rigSi, msgavsebis WrilSi, unda aRvniSnoT, rom saqmianobis specifikidan ga-

momdinare, orive maTgani szak-is meore muxlis pirveli nawilis „a“ qvepunqtis Tanaxmad 

administraciuli organos definiciis qveS eqceva. administraciuli organos funqcio-

naluri gageba aerTianebs im fizikur da iuridiul pirebs, romlebic ar arian saxelm-

wifo mmarTvelobis organoTa sistemis subieqtebi, magram kanonmdeblobis safuZvelze 

axorcieleben sajaro-samarTlebriv uflebamosilebebs. imis gaTvaliswinebiT, rom ker-

Zo samarTlis iuridiuli piri umaRlesi saganmanaTleblo dawesebuleba „asrulebs sa-

jaro-samarTlebriv uflebamosilebebs“, is eqceva administraciuli organos legaluri 

definiciis qveS.46

43 galdava g., umaRlesi ganaTleba, rogorc sajaro-samarTlebrivi funqcia da misi ganxorcielebis saja-

ro-samarTlebrivi formidan (ssip) kerZo-samarTlebriv formaze gadasvlis SesaZlebloba, sadoqtoro naS-

romi, Tb., 2010, 76. (ix. Sulce S., Smit-iusteni n., turava p., 36).

44 iqve, 76. 

45 iqve, 77.

46 galdava g.,  umaRlesi ganaTleba, rogorc sajaro-samarTlebrivi funqcia da misi ganxorcielebis saja-

ro-samarTlebrivi formidan (ssip) kerZo-samarTlebriv formaze gadasvlis SesaZlebloba, sadoqtoro naS-
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kerZo  samarTlis  mimoxilva 

rac Seexeba principul gansxvavebebs: Tuki ssip-i saqarTvelos kanonmdeblobiT dad-

genili wesiT gankargavs Tavis finansebsa da qonebas47, aaip-i am ukanasknels Tavad „ganmge-

blobs“ saganmanaTleblo dawesebulebis ganviTarebis fondis daxmarebiT. amasTan, ssip-s 

erTpirovnuli xelmZRvaneli ganagebs, romelic agreTve warmomadgenlobiT uflebamo-

silebas iTavsebs da srulad pasuxismgebelia mis saqmianobaze. amis sapirwoned ki, a(a)

ip-i arc xelmZRvanelTa raodenobaSi izRudeba da arc aucilebel bmas moiazrebs xelmZ-

RvanelobiTi da warmomadgenlobiTi uflebamosilebebisa. metic, rogorc kerZo samar-

Tlis batonobis qveS Semavali iuridiuli piri, mas aqvs „yvelaferi nebadarTulia, rac 

kanoniT akrZaluli ar aris“ principiT sargeblobisa da samoqalaqo kodeqsis 25-e mux-

lis Sesabamisad damxmare samewarmeo saqmianobis gaZRolis uflebac, saidanac miRebuli 

Semosavali imTaviTve gaerTianebis keTildReobas unda moaxmaros. sazogadod, swored 

aRniSnuli iTvleba xolme a(a)ip-is mniSvnelovan upiratesobad, vinaidan Semosavlebis 

lavirebis SesaZlebloba, rogorc wesi, ufro efeqturi da problemaze orientirebuli 

moqmedebis saSualebas iZleva. Tumca,  aRniSnulma SesaZloa imavdroulad TviTnebobis 

xarisxi gazardos da miznobriobas acdenis safrTxeebi daafuZnos.

sazogadod, ganaTlebis sistemis sajaro samarTlebriv CarCoSi moqceva xSirad skep-

ticizmis safuZvels iZleva misi saxelmwifosTan bmis aspeqtSi, miuxedavad imisa, rom 

ssip-i swored misgan damoukidebel, Tumca samarTlebriv zRudeebSi moqceul instituts 

warmoadgens. jer kidev me-20 saukunis Sua xanebSi amerikeli mosamarTleebi aRniSnavd-

nen sajaro skolebis udavod mniSvnelovan datvirTvas, romelic axalgazrdebis konsti-

tuciur Rirebulebebsa da saxelmwifoebriv sakiTxebze metad gaTviTcnobierebas Seu-

wyobda xels, Tumca saqmeSi West Virginia State Board of Educa  on v. Barne  e (1943), mosamarTle 

robert jeqsoni aseve aRniSnavs, rom am upiratesobebTan erTad Tavisufali azrovnebisa 

da konstituciuri Rirebulebebis piriqiT, gaufasurebis safrTxec arsebobs.48 Tumca, 

unda iTqvas, rom aRniSnuli mosazreba validuri imdroindeli realobisaTvis ufro iyo, 

vidre axla. maSin, rodesac sakanonmdeblo doneze, uSualod ssip-ebisaTvis regulire-

buli calke kanoni da kontrolis metad gansxvavebuli berketebi gvaqvs, amis safrTxe 

bevrad naklebia Tu faqtobrivad ararsebuli. 

daskvnis saxiT SegviZlia vTqvaT, rom kanonmdebelma Tanamedrove saWiroebebis swori 

Sefasebis xarjze marTebulad gazarda saganmanaTleblo dawesebulebis tipologia. es 

ukanaskneli, maTi upiratesoba-naklovanebebis Sesabamisad, individualurad unda SeirC-

es da, rac mTavaria, obieqtur Semowmebasac eqvemdebarebodes.

2.2. religiuri gaerTianebebis samarTlebrivi mdgomareoba

saqarTveloSi aRmsareblobisa da rwmenis Tavisufleba uzrunvelyofilia konsti-

tuciis me-19 muxliT, romelic uSualod warmoadgens sityvis, azris, sindisis, aRmsare-

blobisa da rwmenis Tavisuflebis uzenaes garantias.

mniSvnelovania aRiniSnos, rom saqarTveloSi religiuri organizaciebisTvis samarT-

lebrivi statusis gansazRvra xangrZlivi periodis ganmavlobaSi warmoadgenda davis sa-

romi, Tb., 2010, 78 (ix. sqolio 98: turava p., wkeplaZe n., 2005, 16-17.)

47 sajaro samarTlis iuridiuli piri  umaRlesi saganmanaTleblo dawesebulebis da arasamewarmeo (arakomer-

ciuli) iuridiuli piris - umaRlesi saganmanaTleblo dawesebulebis SedarebiTi analizi, ganaTlebisa da 

mecnierebis saministro, <h  ps://mes.gov.ge/content.php?id=3398&lang=geo> [10.11.2023].

48 Driver J., The Courts, the Schools, and the Cons  tu  on, The Phi Delta Kappan, Vol. 100, №3, 2018, 17.
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gans. jer kidev sabWoTa kavSiris daSlis Semdeg xSirad iyo gamoTqmuli mzaoba religiisa 

da religiuri gaerTianebebis Sesaxeb specialuri kanonis miRebis Taobaze, rac saboloo 

jamSi 2011 wlis samarTlebrivi reformis Sedegad aRmoifxvra da ganisazRvra misi adgili 

sakanonmdeblo sivrceSi. religiuri organizaciis statusis gansazRvra da misi dareg-

istrireba erT-erT mniSvnelovan Temas warmoadgens, vinaidan religiuri organizaciis 

uflebaa miiRos samarTlebrivi statusi, rac uSualodaa kavSirSi misi saqmianobis ganx-

orcielebasTan.49  veneciis komisiis araerT daskvnaSia aRniSnuli, rom Tuki religiur 

jgufs surs miiRos samarTlebrivi statusi, mas unda hqondes amis SesaZlebloba.50 

religiuri organizaciebis registraciis sakiTxi sxvadasxva qveynis samarTliT ar-

aerTgvarovnadaa daregulirebuli. magaliTad, aSS-Si religiur gaerTianebebs sxvadasx-

va organizaciul-samarTlebrivi statusi SeiZleba hqondeT, TumcaRa isini umeteswilad 

kerZo samarTlis iuridiul pirebad arian aRiarebulni.51 germaniis sakanonmdeblo Car-

CoTi ki, religiuri gaerTianeba sajaro samarTlis iuridiul pirad miiCneva.52 

saqarTvelos kanonmdeblobaSi religiuri gaerTianebis cnebas vxvdebiT or norma-

tiul aqtSi, saqarTvelos samoqalaqo kodeqssa da saqarTvelos sagadasaxado kodeqs-

Si. saqarTvelos parlamentis 2011 wlis 5 ivlisis cvlilebebiT, samoqalaqo kodeqsSi 

Setanil iqna religiuri gaerTianebis cneba, romelic mas moiazrebs rogorc sajaro 

samarTlis iuridiul pirs. samoqalaqo kodeqsis 15091 muxlis pirveli nawilis Tanaxmad, 

religiuri gaerTianebebi SeiZleba daregistrirdnen sajaro samarTlis iuridiul pire-

bad, TumcaRa aseve meore nawilSi aRniSnulia, rom am muxlis pirveli nawili ar zRudavs 

religiuri gaerTianebebis uflebas daregistrirdnen, rogorc am kodeqsiT gaTvalis-

winebuli arasamewarmeo (arakomerciuli) iuridiuli pirebi, agreTve eweodnen saqmia-

nobas, rogorc am kodeqsiT gaTvaliswinebuli araregistrirebuli kavSiri. es danawesi 

samoqalaqo kodeqsis pirveladi redaqciiT ar arsebobda da religiuri gaerTianebis 

daregistrireba SesaZlebeli iyo mxolod kerZo samarTlis arakomerciul  iuridiuli 

piris statusiT (muxli 1509). Sesabamisad, religiuri gaerTianebebi iZulebulni  iyvnen 

gamosuliyvnen rogorc kerZo samarTlis iuridiuli pirebi, es ki fundamenturad ewi-

naaRmdegeboda konstituciis 26-e muxlis danawess.

 mniSvnelovania aRiniSnos 2001 wlis iehovas mowmeTa saqme, romelzec uzenaesma sa-

samarTlom Semdegi ganmarteba warmoadgina: „vidre kanoniT ar gansazRvrula religiuri 

organizaciebis, rogorc sajaro samarTlis iuridiuli pirebis Seqmnis, organizaciisa 

da saqmianobis wesi, samoqalaqo kodeqsis 1509-e muxlis pirveli nawilis ,,e’’ qvepunqtis 

Tanaxmad, dauSvebelia kerZo samarTlis iuridiuli pirebis organizaciul-samarTle-

brivi formebis gamoyeneba“. swored es gadawyvetileba daedo safuZvlad mosazrebas, 

rom dadgenili wesi gaumarTavi iyo. samoqalaqo kodeqsis  15091 muxli garkveulwilad 

bundovania. misi me-6 nawilis Tanaxmad, „[religiuri gaerTianebis] uflebamosileba gani-

sazRvreba kodeqsis pirveli karis meore TaviT“, amiT ki igi kerZo samarTlis iuridiuli 

piris regulirebis qveS eqceva. rodesac sajaro samarTlis iuridiuli piris statusi 

gancalkevebiT dgas samoqalaqo kodeqsisgan, rTulia mijnis gavleba Tu ra samarTle-

49 laTaia S.,  cvlilebebi religiuri gaerTianebebis samarTlebriv statusTan dakavSirebiT, <h  p://www.human-
rights.ge/index.php?pid=13892&lang=geo> [26.09.2011].

50 metreveli a., religiuri gaerTianebebis samarTlebrivi mdgomareoba saqarTveloSi, Tb., 2014, 29.

51 melaZe g., noniaSvili g., religiuri organizaciis sakiTxi qarTul kanonmdeblobaSi, sadisertacio naSromi, 

Tb., 2015, 77.

52 iqve, 76.
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briv statusTan gvaqvs saqme religiuri gaerTianebebTan mimarTebiT. amasTan bundovane-

bas vxvdebiT, daregistrirebis sakiTxSi, vinaidan sajaro reestris erovnuli saagento 

uflebamosilia sajaro samarTlis iuridiul pirad daaregistriros religiuri gaer-

Tianeba, ,,romelsac saqarTvelosTan istoriuli kavSiri aqvs an is religiuri mimdin-

areoba, romelic evropis sabWos wevr qveynebSi kanonmdeblobiT miCneulia religiad’’53. 

am ukanasknelTan mimarTebT unda aRiniSnos, rom sainteresoa rogor  daadgens  sajaro 

reestris erovnuli saagento istoriul kavSirs ama Tu im religiur gaerTianebasTan 

mimarTebiT, ra kriteriumebiT fasdeba es yovelive, Sesabamisad, amgvari danawesi sxva-

dasxvagvari interpretaciis SesaZleblobas iZleva, rac Tavis mxriv kanonmdeblis namd-

vili nebis Camoyalibebas xels SeuSlis.

TumcaRa sajaro samarTlis iuridiuli piris legaluri definiciidan gamomdinare, 

igi warmoadgens pirs, romelic saxelmwifos kontroliT damoukideblad ganaxorcielebs 

sajaro uflebamosilebas. religiur gaerTianebaTa kontroli ki, xorcieldeba religi-

is sakiTxTa saxelmwifo saagentos mier, romelic saqarTvelos mTavrobis kontrolis 

meqanizms warmoadgens. Sesabamisad, gamodis rom  saxelmwifo akontrolebs religiur 

gaerTianebebs, rogorc sajaro samarTlis iuridiul pirebs da mis qveS aZlevs ufleba-

mosilebas damoukideblad ganaxorcielos saqmianoba. amasTan, is bundovaneba, rac konk-

retul danawesebSi gvxvdeba SesaZloa gamosworebul iqnas organuli kanoniT, rogorc 

politikuri partiebis SemTxvevaSi SemuSavda ,,moqalaqeTa politikuri gaerTianebis Ses-

axeb kanoni’’. amiT moxdeba, rogorc kanonmdeblis namdvili nebis Camoyalibeba, aseve 

sazogadoebisTvisac metad gasagebi iqneba misi sajaro samarTlis iuridiul pirad aRi-

arebis arsi.

daskvna

statiaSi gamoikveTa, rom iuridiuli piris instituti jer kidev saukuneebis win 

iRebs saTaves da misi  arseboba dResac ar kargavs aqtualobas. ganviTarebis sxvadasxva 

etapze ki win wamoiwia misi saxeTa cvlis mniSvnelovaneba da sabolood igi Camoyalibda 

rogorc kerZo, aseve sajaro samarTlis iuridiuli piris saxiT. miuxedavad imisa, rom 

civilistebisTvis sajaro samarTlis iuridiuli piris koncefcia naklebad misaRebia, 

calsaxaa, rom igi samarTlebriv urTierTobebSi metad mniSvnelovan rols asrulebs. 

statiaSi gamoikveTa TiToeuli institutis maxasiaTebeli da Semdgom Sepirispirebul 

iqna erTmaneTTan, raTa ufro mkafio gamxdariyo is sxvaoba, romelic maT Soris arse-

bobs. aucilebelia aRiniSnos, rom saxelmwifo umaRles saganmanaTleblo da religiur 

gaerTianebebTan mimarTebiT, rigi reformebi ganxorcielda da maTi, rogorc sajaro 

samarTlis iuridiul pirad aRiareba, kidev erTi myari mtkicebulebaa, rom ssip-ebs didi 

adgili ukaviaT Cvens  cxovrebaSi. religiur gaerTianebebTan mimarTebiT dRemde arse-

bobs garkveuli bundovaneba, romelic aucilebelia sakanonmdeblo doneze aRmoifxvras. 

am gziT sazogadoebisTvis metad mkafio gaxdeba kanonmdeblis neba da ar darCeba sivrce 

araswori interpretaciebisaTvis. sabolood, unda iTqvas, rom sajaro da kerZo samar-

Tlis iuridiul pirebs Soris safuZvliani gansxvavebebi arsebobs, rac sakuTriv, maTi 

cal-calke arsebobis saWiroebaze miuTiTebs.

53 saqarTvelos kanoni saqarTvelos samoqalaqo kodeqsSi cvlilebebis Setanis Sesaxeb, muxli 15091, ssm, 

06/07/2011, <h  ps://matsne.gov.ge/ka/document/view/1397061?publica  on=0> [10.11.2023]. 
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OWNERSHIP RIGHTS DURING THE TENANCY AGREEMENT

ABSTRACT

Fundamental human rights are protected by the Cons  tu  on of Georgia, which provides a minimum 
standard of limi  ng them through propor  onal mechanisms. However, when it comes to transferring basic 
human rights to private legal rela  ons, there is a very small margin between their absolute nature and free-
dom of contracts. The Cons  tu  on of Georgia is the supreme law that sets the rules, and the legal acts that 
are hierarchically below it must comply with it. Nevertheless, the law is adapted to real life and rela  onships, 
which makes its prac  cality very necessary.

Civil turnover is the most important arena where legal rela  ons merge and their need is maximally ac  -
vated in prac  ce. The pursuit and development of civil turnover at the highest speed every minute makes it 
diffi  cult to match various legal acts with real problems. It is possible that private legal rela  ons on the one 
hand “handled” the modern challenges, although certain problems are constantly accompanying the deve-
lopment of contractual freedom.

Recently, and not only, the use of private property and the rela  onship between the absolute nature of 
property rights have become especially relevant. It is important to correctly separate between the principle 
of freedom of contract and the right to property protected by the Cons  tu  on. Based on the fact that the 
use of private property in most cases is related to the provision of housing for the popula  on, fi nding a legal 
balance between property rights restric  ons and freedom of contract becomes especially important.
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mariam goxelaSvili*1

sakuTrebis ufleba sacxovrebeli sadgomis qiravnobis 
xelSekrulebisas

Sesavali

globaluri ganviTarebis farglebSi, ra drosac sazRvrebi sul ufro da ufro qreba 

qveynebs da qalaqebs Soris, sacxovrebeli adgilis mudmivi cvlac ar warmoadgens dau-

Zlevel problemas. ganviTarebis epoqaSi moqalaqeebs uwevT fexi auwyon axal-axal ga-

mowvevebs. am ganviTarebis etapze ki mudmivad Tavs iCens adamianis fundamenturi ufle-

bebis dacvis saWiroeba imave doneze, rogorc kerZo avtonomiis Sesabamisi ganviTareba.

mzardi xelSekrulebebis epoqaSi, mudmivad vawydebiT problemas xelSekrulebis 

Tavisuflebis SeboWvis da mxareTa uflebebis dacvis sakiTxebSi. sasworis erT mxares 

yovelTvis dgas adamianis ZiriTadi uflebebi, xolo meore mxares mxareTa gamovleni-

li Tavisufali neba, dadon esa Tu is xelSekruleba. erTi mxriv, saqarTvelos samoqa-

laqo kodeqsi (SemdgomSi, ssk) amyarebs kerZo avtonomiis princips da mxareebs aZlevs 

uflebas dadon maTTvis sasurveli xelSekruleba, sasurveli arsebiTi Tu standartuli 

pirobebiT. meore mxriv ki, dauSvebelia kerZo xasiaTis xelSekrulebam gverdi auaros 

saqarTvelos konstituciiT gamyarebul adamianis ZiriTad uflebebs.

kerZo sakuTrebis konstituciis doneze dacvam misi absoluturi xasiaTi ganapiro-

ba. sakuTrebis uflebis absoluturoba mJRavndeba mesakuTris uflebaSi Tavisuflad 

flobdes da sargeblobdes sakuTari qonebiT da aseve ar dauSvas sxvebis mier misi sa-

kuTrebis xelyofa. mesakuTre aRWurvilia dacviTi meqanizmebiT, rogorc saqarTvelos 

konstituciis, aseve saqarTvelos samoqalaqo kodeqsis miznebisTvis. kerZo sakuTreba 

aqtiuri samoqalaqo brunvis farglebSi  ufro da ufro xSirad xdeba saxelSekrule-

bo urTierTobebis mTavari monawile. samoqalaqo brunva mTlianad damokidebulia ori 

Tanaswori mxaris SeTanxmebaze da xelSekrulebis dadebaze, Tumca im SemTxvevaSi Tu 

magaliTad vsaubrobT sacxovrebeli farTis qiravnobis xelSekrulebaze, aucileblo-

bis principiT Cndeba damqiraveblis dacvis meqanizmebi. kanonmdebeli mTlianad mesa-

kuTres ver miandobda xelSekrulebis mimdinareobis da Tundac dasrulebis beds. xSir 

SemTxvevaSi, rogorc saqarTveloSi iseve sxva evropul qveyanaSi sacxovrebeli sadgomis 

xelSekrulebis farglebSi damqiraveblis uflebrivi mdgomareobas sakonstitucio sa-

samarTloebic ki ganixilaven, rac xSir SemTxvevavSi kritikis saganic xdeba. 

sainteresoa ramdenad efeqturia sakonstitucio sasamarTlos doneze kerZo avtono-

mias damyarebuli xelSekrulebis normebis interpretacia da Sesabamisi gadawyvetilebis 

miReba. mniSvnelovania, rom kanonmdebelma, iseve, rogorc sxvadasxva sasamarTlos praq-

tikam saqmis yovelmxrivi gaanalizebis da gamokvlevis safuZvelze Seafasos mxareTa uf-

lebrivi mdgomareoba da interesebis balansi. 

   aRniSnuli naSromis mizania gamokvleul iqnas sakuTrebis uflebis gavlena sacx-

ovrebeli sadgomis qiravnobis xelSekrulebis mxareebze. SedarebiTi analizis safuZ-

velze dadgindes ramdenad aris SesaZlebeli sayovelTao keTildReobis safuZvelze 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti.
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damqiraveblis, rogorc susti mxaris uflebebis dacvis maRali standarti. ramdenad  

aris saqarTvelos samoqalaqo kodeqsis Canaweri  gamqiraveblis da damqiraveblis inter-

esebis samarTliani balansis gamovlineba.

1. sakuTrebis uflebis absoluturi xasiaTi

sakuTrebis ufleba saqarTvelos konstituciis me-19 muxliT ganmtkicebuli ufle-

baa. miuxedavad amisa, amave muxliT gaTvaliswinebulia sakuTrebis uflebis SezRudva 

Sesabamisi kanonieri safuZvlis arsebobis SemTxvevaSi.1 

miuxedavad imisa, rom saqarTvelos konstituciiT farTod aris ganmartebuli, 

samoqalaqo kodeqsSi sakuTrebis uflebis gadmotana samoqalaqo kodeqsis muxlebSi ar 

gulisxmobs konstituciiT ganmtkicebuli sakuTrebis uflebis mTlianad kerZo samarT-

lebriv mowesrigebas. kanonmdebelma, ubralod, moaxdina samoqalaqo kodeqsis 170-e mux-

lis farglebiT sakuTrebis uflebis ganmarteba nivTebTan mimarTebiT. 2

sakuTrebis uflebis ganmartebas xSirad eridebian iuridiul literaturaSi, raTa 

ar moxdes cnebis Camoyalibebis miznebiT sakuTrebis uflebis Sinaarsis SezRudva. Ses-

aZlebelia sakuTrebis uflebis cnebis zogadi ganmartebis Camoyalibebisas ver moxdes 

mesakuTris yvela uflebis gansazRvra. 3 mesakuTris uflebebSi mxolod mis kuTvnile-

baSi arsebuli nivTis Tavisuflad sargebloba da gankargva moviazroT araswori iqneba, 

Sesabamisi Tavisuflebis datovebis gareSe, rac ganmartebis ufro farTo masStabebs 

mogvcemde. demokratiul sazogadoebaSi sakuTrebis uflebis mzardi mniSvneloba aris 

mizezi, Tu ratom ar unda davyoT sakuTrebis ufleba, mxolod da mxolod ramden-

ime elementebad. magaliTisTvis: germaneli konstitucionalistebi sakuTrebis uflebis 

Sinaarsobrivi elementebidan gansakuTrebiT did mniSvnelobas aniWeben mesakuTris im 

uflebebs, romelic mas qonebis gankargvis da sargeblobis uflebas aniWebs. sakuTrebis 

uflebis gankargva aris zustad adamianis Tavisufali nebis da ganviTarebis saukeTeso 

gamovlinebaa.4 sakuTrebis ufleba da miT umetess kerZo sakuTrebis qona, adamians sa-

Sualebas aZlevs, Seiqmnas damoukidebeli sivrce da miiRos mis qonebasTan dakavSirebuli 

gadawyvetilebebi mxolod da mxolod sakuTar neba-survilze damokidebulma.5 samoqa-

laqo kodeqsis 170-e muxlma Tavis mxriv Camoayaliba sakuTrebis uflebis miseuli vari-

anti. 170 I muxlic sakuTrebis cnebis definiciis aseT mcdelobebs asaxavs: „mesakuTres 

SeuZlia, kanonismieri an sxvagvari, kerZod, saxelSekrulebo SeboWvis farglebSi Tavisu-

flad flobdes da sargeblobdes qonebiT (nivTiT), ar dauSvas sxva pirTa mier am qonebiT 

sargebloba, gankargos igi...“ sakuTrebis cnebis es Sinaarsi swored pozitiur ufle-

bamosilebas aRniSnavs, rom mesakuTre Tavisuflad flobdes da gankargavdes sakuTar 

qonebas. Tumca Tavis mxriv es cneba moiazrebs, aseve negatiur uflebamosilebasac, rac 

1 saqarTvelos konstitucia, me-19 muxli, saqarTvelos parlamentis uwyebebi, 31-33, 24/08/1995.

2 ToTlaZe l., rusiaSvili g., WeWelaSvili z., SoTaZe T., samoqalaqo kodeqsis komentari, wigni II, Tb., 2018, 74. 

3 qoCaSvili q., mflobeloba, rogorc sakuTrebis prezumfciis safuZveli, sadisertacio naSromi, Tsu, Tb., 

2012, 89

4 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tb., 2007, 99.

5 Wanturia l., uZravi nivTebis sakuTreba SedarebiTi samarTlebrivi kvleva (germanuli samarTlis magali-

Tze), Tb., 2001, 59, 109. 
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gulisxmobs mesakuTris uflebas aukrZalos sxva adamianebs misi qonebiT sargebloba.6

swored aRniSnuli uflebamosilebebi aqcevs sakuTrebis uflebas absolutur da 

eqskluziur uflebad da avaldebulebs sxva adamianebs pativi scen absoluturi uflebis 

mflobelis kanoniT miniWebul uflebamosilebebs da ar xelyon isini.

Tumca, rogorc vaxseneT konstitucia uSvebs sakuTrebis uflebis SezRudvasac, Tu 

amis sazogadod mniSvnelovani garemoeba da mizezi arsebobs.

sainteresoa, rom SesaZlebelia  sakuTrebiTi uflebebi hqondes aseve aramesakuTre 

pirsac, Tumca mniSvnelovania mesakuTrisgan gansxvavebiT, es uflebebi ramdenad realu-

ri da samarTlebrivi Zalauflebis mqonea. unda aRiniSnos, rom sakuTrebis ufleba erT-

gvari Semqmnelia piradi Tavisufali sivrcis. sakuTrebis uflebas Tavis mxriv afuZnebs 

ara nivTi da misi gankargva an sargebloba, aramed maTi Tavisuflebis farglebi.7

2. xelSekrulebis Tavisuflebis principis mimarTeba sakuTrebis 
uflebasTan

kacobriobis ganviTarebasTan erTad, ZiriTadad ki me-19 saukunidan gafarTovda 

xelSekrulebis moqmedebis sazRvrebi da ufro metad dazustda kanoniT gansazRvrul 

sivrceSi misi moqmedebis areali.8 

xelSekruleba valdebulebis warmoSobis erT-erTi saSualebaa (ssks-317-e muxli).9 xe-

lSekruleba ideba  saqarTvelos samoqalaqo kodeqsis 329-e-335-e muxlebiT dadgenili wesiT.

xelSekrulebis Tavisuflebis principi qarTul samarTalSi sakanonmdeblo donezea 

reglamentirebuli. kerZod, saqarTvelos samoqalaqo kodeqsis 319-e muxlis pirveli naw-

ilis pirveli da meore winadadebebis Tanaxmad, kerZo samarTlis subieqtebs SeuZliaT 

kanonis farglebSi Tavisuflad dadon xelSekrulebebi da gansazRvron am xelSekrule-

baTa Sinaarsi.10 maT SeuZliaT dadon iseTi xelSekrulebebic, romlebic kanoniT gaT-

valiswinebuli ar aris, magram ar ewinaaRmdegeba mas. amiT kanonmdebeli xazs usvams, 

rom aRiarebs xelSekrulebis Tavisuflebis princips valdebulebiTi samarTlis fuZem-

deblur principad. Tumca es Tavisufleba moqmedebs, iqamde sanam ar SeizRudeba sxvisi 

uflebebi. Tavisuflebis aseTi gansazRvra ki kerZo avtonomiisa da pirTa Tanasworobis 

princips efuZneba, romlis farglebSic individs Tavisuflad moqmedebis SesaZlebloba 

aqvs iqamde, sanam  amiT igi ar SeiWreba sxva individis TavisuflebaSi.11

keTilsindisierebis principi individis moqmedebas samarTlianobis kriteriumTan urT-

ierTkavSirSi ganixilavs, rac individis moqmedebis Tavisuflebis erTgvari SezRudvaa.12

xelSekrulebis Tavisuflebis principi gulisxmobs, rom mxareebs, romlebsac surT, 

6 Wanturia l., uZravi nivTebis sakuTreba, 2001, 59; Sä cker, in Mü Ko BGB, 6. Aufl ., 2013, 903, Rn. 5, ToTlaZe l., rusia-

Svili g., WeWelaSvili z., SoTaZe T., samoqalaqo kodeqsis komentari, wigni II, Tb., 2018, 74.

7 zoiZe b., mflobelobis (possessio) cneba saqarTvelos momaval samoqalaqo kodeqsSi, krebuli: samarTlis 

reforma saqarTveloSi, Tb., 1994, 281.   

8 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo saqmis saswavlo centri, Tb., 

2005, 126.

9 saqarTvelos kanoni, saqarTvelos samoqalaqo kodeqsi, 317-e muxli, parlamentis uwyebani, 31, 24/07/1997.

10 iqve, 319-e muxli. 

11 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evropuli da SedarebiTi samarTlis insti-

tutis gamomcemloba, Tb., 2009, 9.

12 kereseliZe d., kerZo samarTlis uzogadesi sitemuri cnebebi, Tb., 2009, 83.
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rom Sevidnen saxelSekrulebo kerZo samarTlebriv urTierTobaSi erTmaneTTan, maT Seu-

ZliaT da amis molodinebic aqvT, rom TviTon gansazRvraven xelSekrulebis Sinaarssa da 

arsebiT pirobebs. Tumca ra Tqma unda xelSekrulebis Tavisuflebis principi ar unda 

gascdes kanoniT dadgenil legitimur dogmas. „ xelSekrulebis Tavisuflebis samarT-

lebrivi aRiareba sazogadoebis calkeul wevrebs aZlevs SesaZleblobas maTTvis mniS-

vnelovani sakiTxebi da urTierTobebi erTmaneTs Soris samarTlebrivi SeTanxmebiT maTi 

Sexedulebisamebr moawesrigon “. 13

sakuTrebis uflebis gamoyeneba da misgan sargeblis miRebac, swored saxelSekrule-

bo samarTalSi damkvidrebuli xelSekrulebis Tavisuflebis principiT aris dasaSvebi. 

ZiriTad SemTxvevaSi mxareebi saxelSekrulebo Tavisuflebis principis gamoyenebas 

cdiloben sakuTari (pirovnebis) Tavisufali ganviTarebis realizebisTvis. pirovnebis 

survili da sxvaTa uflebebi ki SesaZlebelia yovel konkretul situaciaSi gadaikveTos. 

am dros mniSvnelovania sakanonmdeblo Tu sasamarTlo Carevac ki, raTa moxdes mxareTa 

SeTanxmebis da molaparakebebis Zalebis dabalanseba. Sesabamisad, saxelSekrulebo Ta-

visuflebis principi sulac ar aris SeuzRudavi da saxelSekrulebo samarTali Tavis 

mxriv gvTavazobs garkveul wesebs, romelTac SeuZliaT daabalanson mxareTa moTxovnebi 

da daareguliron formaluri aspeqtebi xelSekrulebis SinaarsTan dakavSirebiT.14

3. sxvisi sakuTrebiT droebiT sargebloba xelSekrulebis safuZvelze

sakuTrebis uflebis garSemo ideba uamravi saxis xelSekruleba da mxareebi Tavisu-

fali nebis gamovlenis safuZvelze axerxeben miiRon sargebeli maT sakuTrebaSi arsebu-

li uZravi an moZravi qonebis gankargvis safuZvelze. dRevandeli gadmosaxedidan, praq-

tikaSi yvelaze gavrcelebuli saxelSekrulebo urTierToba, rac ideba uZravi qonebis 

garSemo aris qiravnobis xelSekruleba.

sainteresoa, ra farglebiT SeuZliaT mxareebs saxelSekrulebo Tavisuflebis Se-

boWva sakuTrebis, rogorc konstituciiT gamyarebuli uflebisa da mesakuTris ufle-

bamosilebis Tavisuflad flobdes da gankargavdes mis sakuTrebas, gaTvaliswinebiT. 

samoqalaqo kodeqsis meore kari da ara marto, mTlianad am sakiTxs eTmoba da ganmar-

tavs SezRuduli sanivTo uflebebis moqmedebas. miuxedavad imisa, rom sanivTo uflebebi 

gansxvavdeba valdebulebiTi uflebebisgan, erTi meorisgan damoukideblad fizikurad 

ver iarsebebs. 15 SezRuduli sanivTo uflebebi da valdebulebiTi uflebebi erTmaneTis-

gan gansxvavdebian ZiriTadad nivTis sargeblobis Tavisuflebis farglebiT. sanivTo 

uflebis farglebi gacilebiT farToa, vidre valdebulebiTisa (magaliTisTvis qiravno-

ba-uzufruqti).16

sakuTrebis, kerZod ki uZravi qonebis gadacema droebiT sargeblobaSi, sxvadasxva 

xelSekrulebebis safuZvelze (aRnagoba, servituti, uzufruqti da maT Soris qiravno-

ba) emsaxureba socialuri keTildReobis ideas. kerZo sakuTrebis qona  kargia, Tumca 

ekonomikuri mzaoba yovelTvis ar uwyobs xels adamians SeiZinos da hqondes piradi uZ-

ravi qoneba.

13 kvinikaZe q., sasamarTlos mier pirgasamtexlos Semcireba, rogorc „samosamarTlo intervencia“ saxelSekru-

lebo Tavisuflebis principSi, „marTmsajuleba da kanoni“, №2, 2016, 86. 

14 Mak C., Fundamental Rights in European Contract Law, Doctoral Disserta  on, University of Amsterdam, 2007, 32.

15 zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 6. 

16 iqve. 
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3.1. qiravnoba da sakuTrebis ufleba

qiravnobis urTierTobis arseboba usaxlkarobis globaluri problemis gadaWras em-

saxureba. maSin rodesac, saerTaSoriso kvlevebiT da gaeros programis _ UN-Habitat17 
GHS18  monacemebis. mixedviT, 2013 wels daaxloebiT 860 milioni adamiani cxovrobda 

jurRmulSi maSin, rodesac 2000 wels _ 725 milioni. Sesabamisad gasakviric ar aris, rom 

qiravnobis xelSekruleba da am gziT uamravi adamianis sacxovrebeli saxliT dakmayo-

filebis ufleba am problemis gadaWris erT-erTi efeqturi gzaa.

saqarTvelos samoqalaqo kodeqsis Sinaarsobrivi ganmartebis mixedviT, qiravnoba, 

zogadad iseve rogorc ijaris xelSekruleba ganekuTvneba, qonebis/nivTis droebiT 

sargeblobaSi gadacemas. qiravnobis xelSekrulebis dadebis dros, gamqiravebeli kisru-

lobs valdebulebas, rom damqiravebels droebiT sargeblobaSi gadascems mis kuTvnil 

uZrav qonebas. rac gulisxmobs, rom garkveuli vadiT, droebiT sargeblobaSi iRebs piri 

garkveul qonebas da am vadis gasvlis Semdgom is valdebulia daabrunos mesakuTresTan 

es nivTi.19 qiravnobis xelSekruleba warmoadgens ormxrivi sargeblis miRebis saSuale-

bas da damyarebulia saxelSekrulebo Tavisuflebis principze.

sainteresoa, rom qarTvelma kanonmdebelma germaneli kanonmdeblisgan gansxvavebiT, 

calke qveTavis saxiT ar gamoyo iseTi mniSvnelovani tipis qiravnobis xelSekruleba, ro-

melic sacxovrebeli sadgomis qiravnobas exeba. Tumca saqarTvelos samoqalaqo kodeqsSi 

sacxovrebeli sadgomis momwesrigebeli normebi sxvadasxva muxlebSia mimobneuli.20

sacxovrebel farTis qiravnoba imitom aris qiravnobis gansakuTrebuli saxe, rom 

mniSvneloba eniWeba farTis gamoyenebis miznobriobas. samoqalaqo kodeqsis is konkret-

uli muxlebi, romelic exeba sacxovrebeli farTis qiravnobas, gamoiyeneba mxolod da 

mxolod im SemTxvevaSi, rodesac saxezea damqiravebeli, romelsac surs naqiravebi sivr-

cis gamoyeneba sakuTriv (piradi) sacxovrebeli miznebisaTvis.21 damqiraveblis damcavi 

normebis gamoyeneba pirdapir proporciulia sacxovrebeli sadgomis gamoyenebis mizno-

briobasTan.  garkveuli sivrcis sacxovrebel farTad aRqmisTvis mniSvnelovania mxareTa 

neba. gamqiravebeli aqiravebs binas, imisaTvis rom damqiravebelma is gamoiyenos sacx-

ovreblad da icxovros masSi. igulisxmeba, rom winasaxelSekrulebo etapzeve mxareTa 

SeTanxmebuli arsebiTi pirobebi swored aRniSnuli Sinaarsis matarebeli unda iyos. ar 

unda iyos iseTi situacia, rodesac damqiravebeli SecdomiT, xelSekrulebis darRveviT 

iyenebs farTs sacxovreblad da aseT urTierTobaze moindomebs dacviTi normebis gam-

oyenebas.22

saqarTvelos uzenaesi sasamarTlo Tavis erT-erT bolo droindel gadawyvetilebaSi 

msjelobs qiravnobis xelSekrulebis da sacxovrebeli sadgomiT sargeblobis uflebis 

17 United Na  ons Human Se  lement Programme, miTiTebulia: qeraSvili s., ZiriTadi uflebebis gavlena saxelSekrule-

bo samarTalze: evropuli gamocdilebis mniSvneloba qarTuli samarTlisaTvis, sadisertacio naSromi, Tsu, 

Tb., 2018.

18 Global Housing Strategy (gansaxlebis globaluri strategia). 

19 rusiaSvili g., qiravnobis xelSekrulebis gamijvna msgavsi tipis urTierTobisagan, SedarebiTi samarTlis 

qarTul-germanuli Jurnali, 3/2020, 71. 

20 ix. gsk-is 549-577a paragrafebi, aseve saqarTvelos samoqalaqo kodeqsis 536 II, 540, 541 III, 542, 546 II, 548 I, 550, 

552 I, 555, 560, 562, 563, 571. 

21 rusiaSvili g., qavSbaia n., sacxovrebeli sadgomis qiravnobis Taviseburebebi, SedarebiTi samarTlis qar-

Tul-germanuli Jurnali, 8/2020, 32.

22 iqve, 32, miTiTebulia: BGH MDR 1969, 657. 
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daTmobis Sesaxeb garigebis gamijvnaze da ambobs: „qiravnobis xelSekrulebisa da sacx-

ovrebeli sadgomiT sargeblobis uflebis daTmobis Sesaxeb garigebis gamijvnisaTvis me-

tad didi mniSvneloba eniWeba im dros arsebuli samarTlebrivi aqtebisa da maT safuZvel-

ze warmoSobili qiravnobis urTierTobis kvalifikacias, kerZod, (1964 wlis redaqciis) 

saqarTvelos samoqalaqo samarTlis kodeqsis 290-e muxli aregulirebda sacxovrebeli 

sadgomis qiravnobis xelSekrulebas. amave muxlis me-3 abzacis Tanaxmad, sacxovrebeli 

saxlis qiravnobis xelSekruleba daideba, Seicvleba da moiSleba ssr kavSirisa da saqa-

rTvelos ssr-is kanonmdeblobiT gansazRvruli pirobebiTa da wesiT. im dros moqmedi 

saqarTvelos ssr-is sabinao kodeqsis 136-e muxlis pirveli abzacis Tanaxmad, moqalaqeebs, 

romelTac pirad sakuTrebaSi hqondaT sacxovrebeli saxli, ufleba gaaCndaT, Seesaxle-

binaT saxlSi sxva moqalaqeni, agreTve, gaeqiravebinaT igi kanoniT dadgenili pirobebi-

Ta da wesiT. aRniSnuli qiravnobis vada da sxva pirobebi regulirdeboda mxareTa mier 

dadebuli xelSekrulebis safuZvelze, ra drosac unda daculiyo werilobiTi forma. 

sacxovrebeli sadgomiT sargeblobis uflebis daTmobis Sesaxeb garigebiT sacxovrebe-

li sadgomis mflobelobis ufleba mosargebles faqtobrivad „samudamod“ gadaecemoda, 

rac ganasxvavebda mas qiravnobis institutisagan. amrigad, garkveuli qiris gadaxda Ta-

visTavad ar SeiZleba miuTiTebdes qiravnobis urTierTobebze. qiravnobis urTierTobis 

gansazRvrisaTvis aucilebelia, arsebobdes am institutisaTvis damaxasiaTebeli niSnebi, 

romlisTvisac damaxasiaTebelia sacxovrebeli sadgomis garkveuli droiT gadacema da 

amisaTvis qiris gadaxda (romelSic igulisxmeba vadiani da uvado xelSekrulebebi, am 

ukanasknel SemTxvevaSi gamoiyeneboda ssr-is sabinao kodeqsis 154-e muxli). ssr-is sa-

binao kodeqsis 142-e muxlis me-2 abzacis pirveli winadadebis Tanaxmad, sacxovrebeli 

sadgomis qiravnobis xelSekrulebas damqiravebeli udebs saxlis mesakuTres werilobiT. 

Sesabamisad, sssk-is 102-e muxlis me-3 nawilis Tanaxmad, qiravnobis xelSekrulebis arse-

bobis faqti SeiZleba dadasturebuliyo mxolod werilobiT dadebuli xelSekrulebiT 

(ix. susg №as-1033-1226-08, 28.05.2009w.; №as-622-581-2017, 08.09.2017w.; №as-150-140-2015, 

14.05.2015w; №as-164-2021w, 21.09.2021w.).23 im periodis kanonmdebeli sacxovrebel sadgom-

Tan dakavSirebiT or gansxvavebul urTierTobas aregulirebda, erTi rodesac samudamo 

sargeblobisTvis gadaecemodaT pirovnebebs sacxovrebeli farTi da meore da dRes mo-

qmedi urTierToba, romelic qiravnobis ormxrivi xelSekrulebis safuZvelze droebiTi 

sargeblobiT sacxovrebel sivrces gadascems damqiravebels. qiravnobis xelSekrulebis 

dros mesakuTre araviTar SemTxvevaSi ar kargavs nivTze sakuTrebas.

3.2. levan furcxvaniZe saqarTvelos parlamentis winaSe

saqarTvelos sakonstitucio sasamarTlos adre moqmed sabinao kodeqsTan dakavSire-

biT sakmaod saintereso gadawyvetileba aqvs miRebuli. 1997 wlis 9 ianvars saqarTvelos 

moqalaqe levan furcxvaniZem24 sarCeliT mimarTa saqarTvelos sakonstitucio sasamarT-

los da moiTxova saqarTvelos sabinao kodeqsis 154-e muxlis arakonstituciurad cnoba 

saqarTvelos konstituciis 21-e muxlTan mimarTebaSi (axali redaqciiT me-19 muxli). 

saqarTvelos sabinao kodeqsis 154-e muxlis mixedviT: ,, ganusazRvreli vadiT dadebu-

li sacxovrebeli saxlis qiravnobis xelSekruleba SeiZleba moiSalos mesakuTris moTx-

23 saqarTvelos uzenaesi sasamarTlos 2023 wlis 25 ianvris ganCineba/gadawyvtileba saqmeze №as -1310-2022.

24 saqarTvelos sakonstitucio sasamarTlos 1997 wlis 25 martis gadawyvetileba saqmeze ,,saqarTvelos moqa-

laqe levan furcxvaniZe  saqarTvelos parlamentis winaaRmdeg“. 
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ovniT, Tu sasamarTlo daadgens, rom sadgomi piradi sargeblobisaTvis sWirdebaT TviT 

saxlis mesakuTres da misi ojaxis wevrebs, da Tu mesakuTre sami TviT adre gaafrTx-

ilebs damqiravebels xelSekrulebis moSlis Sesaxeb.“ 

aRniSnuli normidan gamomdinare, ganusazRvreli vadiT dadebuli sacxovrebeli sax-

lis qiravnobis xelSekrulebis SemTxvevaSi, mesakuTres hqonda  erTaderTi ofcia, raTa 

moeSala xelSekruleba- mas unda daemtkicebina sasamarTlosaTvis, rom piradi sarge-

blobisaTvis an ojaxis wevrisaTvis sWirdeboda sakuTari saxli, sxva SemTxvevaSi, mas ar 

SeeZlo qiravnobis xelSekrulebis Sewyveta da sakuTari sacxovrebeli saxlis gankargva. 

normidan gamomdinareobda, rom sanam damqiravebeli ar gadawyvets xelSekrulebis Ta-

vad moSlas, qiravnobis xelSekrulebac gagrZeldeboda da faqtobrivad, gamqiravebels 

ganusazRvreli droiT ezRudeboda sakuTrebis ufleba qonebaze.

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa kolegiis 1996 wlis 11 dekem-

bris gadawyvetilebiT, saqarTvelos sabinao kodeqsis 154-e muxlze dayrdnobiT,  levan 

furcxvaniZes uari eTqva  sarCelis dakmayofilebaze, sadac is iTxovda Tavis sakuTreba-

Si arsebuli binidan damqiraveblis gamosaxlebas. levan furcxvaniZis poziciis mixedviT, 

romelic man sakonstitucio sarCelSi daafiqsira, saqarTvelos sabinao kodeqsis 154-e 

muxli arakonstituciuri iyo, vinaidan is uzRudavda saqarTvelos konstituciis 21-e 

muxliT gansazRvrul sakuTrebis uflebas, romlis mixedviTac, sakuTrebis ufleba aRi-

arebuli da uzrunvelyofilia.

mopasuxe mxarem miuTiTa, rom saqarTvelos konstituciis im droisaTvis moqmedi 

redaqciis mixedviT, 21-e muxlSi saubari iyo sakuTrebis uflebis gauqmebis akrZalvaze, 

xolo SezRudvaze araferi iyo naTqvami, Sesabamisad, vinaidan mosarCele uTiTebda sa-

kuTrebis uflebis SezRudvaze da ara gauqmebaze, es konstituciuri sarCeli ar unda 

dakmayofilebuliyo.

 am saqmesTan dakavSirebiT Tavad sakonstitucio sasamarTloSic arsebobda gansxvave-

buli mosazreba, romelic ekuTvnoda iuridiul mecnierebaTa doqtoris, profesor be-

sarion zoiZes, romelic ambobda, rom „sakuTrebis ufleba ar aris absoluturi ufleba, 

misi SezRudva dasaSvebia da am SemTxvevaSi, sazogadoebis interesi gvavaldebulebs, rom 

sakuTrebis ufleba SevzRudoT.“25 misi mosazrebiT, im pirobebSi, rodesac adamianebis 

wlebis ganmavlobaSi cxovroben qiravnobis urTierTobidan gamomidinare daqiravebul 

saxlebSi, saxelmwifom unda daicvas isini gamqiravebelTa TviTnebobisagan. besarion 

zoiZis azriT sabinao kodeqsis 154-e muxli ar ewinaaRmdegeba konstitucias. 

sasamarTlom srulad gaiziara mosarCele levan furcxvaniZis sasarCelo pozicia da 

daakmayofila sakonstitucio sarCeli, rac Semdegi argumentebiT daasabuTa: 

_ mopasuxis pozicia imis Sesaxeb, rom konstituciis 21-e muxlSi ar moicavs sakuTre-

bis SezRudvis SemTxvevas, ar Seesabameba realobas, vinaidan, marTalia, pirdapiri mi-

TiTeba ar aris normaSi, Tumca normis Sinaarsi, romelic aRiarebasa da uzrunvelyofas 

exeba, Tavis TavSi SezRudvis akrZalvas moiazrebs.

_ mosamarTlem ganmarta, rom saqarTvelos konstituciis 21-e muxlis meore nawiliT 

gaTvaliswinebuli sazogadoebrivi saWiroeba saxeze ar gvaqvs, vinaidan, saqarTvelos da-

moukidebel saxelmwifos aRar aqvs pirebis biniT uzrunvelyofis valdebuleba.

_ mesakuTris ufleba, romelic sakuTrebis flobis, sargeblobisa da gankargvis el-

ementebs moiazrebs, gankargvis nawilSi izRudeba, vinaidan pirs aRar aqvs saSualeba 

sakuTari qonebis samarTlebrivi bedi gadawyvitos, rac mis uflebaSi aramarTlzomier 

25 iqve.
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Carevas warmoadgens.

mogvianebiT, am gadawyvetilebas aseve sxva bevri kritikosi hyavda, magaliTad samar-

Tlis doqtoris, konstantine kublaSvilis azriT, romelsac is Tavis wignSi ,,adamianis 

ZiriTadi uflebebi da Tavisuflebebi“ aviTarebs, es konkretuli gadawyvetileba saqa-

rTvelos konstituciis kidev erTi mniSvnelovani principis, socialuri saxelmwifos 

principis WrilSic unda ganvixiloT. ,,am principidan gamomdinare, saxelmwifo valdebu-

lia Seuqmnas moqalaqeebs cxovrebisa da saqmianobis Rirseuli pirobebi. es niSnavs, rom 

saxelmwifom unda uzrunvelyos minimaluri socialuri pirobebi imisaTvis, raTa mo-

qalaqeebma SeZlon Rirseulad cxovreba: hqondeT sacxovrebeli, sakvebi, Sesabamisi ga-

naTleba da a.S.“26 rogorc is aRniSnavs, es principi ar gulisxmobs, rom saxelmwifom 

moqalaqeTa binebiT uzrunvelyofa unda ikisros sakuTar Tavze, aramed imas, rom saxel-

mwifom unda Seuqmnas moqalaqeebs imgvari pirobebi, rom Tavad SeZlon sakuTari Tavis 

zemoT CamoTvlili pirobebiTa da sacxovrebliT uzrunvelyofa. 

aseve konstantine kublaSvilis mosazrebas iziarebs asocirebuli profesori, paata 

turava da Tavis statiaSi acxadebs, rom rogorc Tavisi ise mravali iuristis kritikis 

safuZveli gaxda aRniSnuli gadawyvetileba, vinaidan man calmxrivad daakmayofila da 

gaiTvaliswina mxolod gamqiraveblis interesebi, xolo damqiraveblis interesebi sru-

lad ugulebelyo.27

aRniSnuli gadawyvetileba, sakmaod mniSvnelovania dRevandeli mowesrigebis Camoy-

alibebaSi. sasamarTlo gadawyvetilebis momxreebs da maT kritikosebsac sakuTari myari 

poziciebi gaaCndaT. Tumca yvelaze mniSvnelovania, rom sabolood praqtikam kvlav Ca-

moayaliba sakonstitucio sasamarTlos mier gauqmebuli muxlis msgavsi mowesrigeba 

saqarTvelos samoqalaqo kodeqsis 562-e muxlis mixedviT. 

3.3. germaniis federaluri sakonstitucio sasamarTlos 
gadawyvetilebebi da maTi Sefaseba

sainteresoa ara marto erovnuli sakonstitucio sasamarTlos gadawyvetilebis ganx-

ilva, aramed germanuli sasamarTlos midgomis gaanalizebac, raTa srulyofili suraTi 

warmovaCinoT sacxovrebeli sadgomis qiravnobis dros, damqiraveblis uflebebis dacvis 

mniSvnelobisTvis.

pirveli senatis 1985 wlis 8 ianvris ganCineba - 1 BvR 792, 501/83 (E – 68, 361) - winamdeba-

re saqmeze davis sagans warmoadgenda germaniis samoqalaqo kodeqsis 564b paragrafis kon-

stituciuroba germaniis ZiriTadi kanonis me-14 muxlTan mimarTebiT. am normis mixedviT 

wesrigdeba qiravnobis xelSekrulebis moSlis safuZvlebi, saxeldobr safuZveli, rodesac 

qiravnobis xelSekrulebis moSlis marTebuloba mesakuTris mier damokidebulia mis kano-

nier interesze.

normis konstituciurobis Sefasebisas gadamwyvetia normis Sinaarsis swori gageba. 

normis konteqstis, misi ganmartebisa da sistemuri funqciis swori aRqma gvexmareba norm-

is Sinaarsis swor gaazrebaSi. martivad rom vTqvaT, normis araswori gageba da am aras-

wori gagebis arakonstituciurad gamocxadeba xSir SemTxvevaSi konstituciuri normis 

gauqmebis tolfasi SeiZleba gaxdes. amdenad, germaniis samoqalaqo kodeqsis (gsk) 564b 

paragrafi adgens, rom mesakuTris kanonieri interesi saxezea rodesac mas farTi sWird-

26 kublaSvili k., adamianis ZiriTadi uflebebi da Tavisuflebebi, Tb., 2019, 260-261.

27 Турава П., Право Собственности по Конституции Грузии, Южнокавказский Юридический Журнал, №1, 2010, 12.
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eba Tavad misi an ojaxis wevrebisaTvis, rodesac damqiravebeli arRvevs xelSekrulebiT 

nakisr valdebulebebs an urTierTobis gagrZeleba mesakuTres ekonomikur interesebs 

arsebiTad azianebs. kanoni aseve icnobs iseT SemTxvevas rodesac mesakuTre TviTon cx-

ovrobs qiravnobis obieqtSi romelic moicavs araumetes or sacxovrebel binas. 

sainteresoa, rom dRevandeli germaniis samoqalaqo kodeqsi am normas aRar Seicavs.28 

Tumcki, principebis doneze msgavsi regulaciebi darCa gsk-s 543-e, 568-e - 572-e muxlebSi.29 

germaniis federalurma sakonstitucio sasamarTlom miiCnia, rom gasaCivrebuli 

normebi TanxvedraSia germaniis ZiriTadi kanonis me-14 muxlis moTxovnebTan. sasamarT-

los msjelobiT, normiT mowesrigebulia xelSekrulebis Tavisuflad moSlis uflebis 

SezRudva kanonieri interesis safuZvelze. sasamarTlom yuradReba miaqcia im garemoe-

bas, rom arc kerZo avtonomia da arc sakuTrebis ufleba araa SeuzRudavi, TiToeuli 

individi iboWeba sakuTari nebiT da maTi neba SemdgomSi ganapirobebs garkveuli Sedege-

bis dadgomas. 

sasamarTlom mxedvelobaSi miiRo damqiraveblis xarjebi, binis SecvliT gamowveuli 

usiamovneba da misi interesebi. aseTi keTilsindisieri interesebi aSkarad aris dacvis 

Rirsi imdenad, ramdenadac damqiravebeli romelic asrulebs masze dakisrebul yvela 

valdebulebas da iCens interess naqiravebi binis mimarT (magaliTad misi geografiuli 

lokaciisa Tu sxva garemoebebis gamo) dauSvebelia darCes TamaSgare situaciaSi da damok-

idebuli gaxdes mesakuTris calmxriv „keTil nebaze“. sasamarTlos azriT, kanonmdebelma 

sruliad legitimurad gaiTvaliswina, rom bina SesaZloa damqiraveblisaTvis iyos sasi-

cocxlo mniSvnelobis da misi sargeblobis (qiravnobis) uflebis moSlisas aucilebelia 

orive mxaris interesTa balansi. amitomac, sasamarTlom ukuagdo mosarCelis argumente-

bi da miiCnia, rom norma Seesabameba ZiriTad kanons.

aRsaniSnavia, rom am saqmeze sasamarTlos gadawyvetileba damyarebulia sajaro da 

kerZo interesebis balansze, ris safuZvelzec SesaZlebelia kerZo samarTlebriv xe-

lSekrulebaSi susti mxaris Tavidan acileba. xelSekrulebis Tavisuflebis principidan 

gamomdinare, mxareebi sakuTari arCevanis da nebis avtonomiis safuZvelze Sedian xe-

lSekrulebebSi, romelic ara mxolod sargeblis momtania, aseve garkveul valdebule-

bebs da pasuxismgeblobas moicavs. dauSvebelia sacxovrebeli sadgomis qiravnobis xe-

lSekrulebaSi mesakuTre garkveuli upiratesobebiT sargeblobdes. araswori iqneba 

damqiraveblis uflebrivi mdgomareoba damokidebuli iyos gamqiraveblis nebaze, aR-

niSnuli daarRvevs kerZo avtonomiis mTavar princips, mxareTa Tanasworobas.

sakonstitucio sasamarTlos 1993 wlis 26 maisis gadawyvetilebam saqmeze “Besitzrecht 
des Mieters”30- aRniSnul saqmeSi binis damqiravebeli sakonstitucio sarCeliT iTxovda 

meore instanciis sasamarTlos gadawyvetilebis gauqmebas, romlis mixedviTac mas unda 

gaeTavisuflebina daqiravebuli sacxovrebeli saxli. damqiraveblis mTavari argumenti 

iyo germaniis kanonis me-14 muxlis me-2 abzacis darRveva, romelic ambobs „sakuTre-

ba avaldebulebs. sakuTrebiT sargebloba amave dros sayovelTao keTildReobas unda 

emsaxurebodes“. sasamarTlos ganmartebiT, me-14 muxlis aRniSnuli nawilis gamoyeneba 

mizanSeuwonelia da damqiravebels SeeZlo mxolod me-14 muxlis pirveli nawili moex-

28 <h  ps://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p2216> [22.02.2023]. 

29 ix. kropholeri i., germaniis samoqalaqo kodeqsi - saswavlo komentari, Tb., 2014. 434 da Semdegi gverdebi.

30 Bundesverfassungsgericht, 89.1, Besitzrecht des Mieters; BvR 208/93, miTiTebulia: qeraSvili s., ZiriTadi uflebebis 

gavlena saxelSekrulebo samarTalze: evropuli gamocdilebis mniSvneloba qarTuli samarTlisaTvis, sadis-

ertacio naSromi, Tsu, Tb., 2018, 84.
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mo Tavis poziciis gamyarebisTvis (sakuTrebis ZiriTadi uflebis dacva). sasamarTlos 

CaTvala, rom mxareebis ZiriTadi uflebebiT aRWurva maT Soris interesTa samarTlian 

balanss qmnida.31 aRniSnul gadawyvetilebaSi sasamarTlom kidev erTxel gausva xazi, rom 

qiravnobiT  kerZo pirebs eZlevaT saSualeba daikmayofilon sakuTari moTxovnileba 

sacxovrebel farTze da Seiqmnan sakuTari piradi sivrce. sasamarTlo aseve ambobda, 

rom binis pirdapir mflobelobaSi gadacemiT, damqiraveblisTvis qmnida gansakuTrebul 

kerZosamarTlebriv pozicias da damqiravebels warmoaCenda, rogorc nivTis mesakuTres.

aRniSnul gadawyvetilebasac Tavis mxriv hyavda bevri kritikosi, romlebic ambobd-

nen, rom sakonstitucio sasamarTlos am masStabiT Careva kerZo samarTlebriv urT-

ierTobaSi qiravnobis xelSekrulebas afuZnebda konstituciis mier savaldebulo daba-

lansebas. aRniSnuls ki SeiZleba gamoewvia is realoba, sadac qiravnobasTan dakavSirebiT 

warmoSobili davebi samoqalaqo samarTlidan gadainacvlebda sakonstitucio sasamarT-

loSi. qiravnobis urTierTobebi amis Semdeg samoqalaqo samarTliT ki ar mowesrigdebo-

da, aramed samoqalaqo saqmeTa sasamarTloebi pirdapir gamoiyenebdnen adamianis ZiriTad 

uflebebs.32

mocemul gadawyvetilebaSi, sasamarTlom damqiravebeli mxolod erTi mxridan Sea-

fasa da gamoiyvana, rogorc susti mxare. Tumca yvela SemTxvevaSi binis qiravnoba maTi 

arCevania da ara erTaderTi alternativa. magaliTisTvis germaniaSi da aseve Cvens qveya-

naSic, binas qiraoben imitom, rom droebiT icvlian sacxovrebels an imitom, rom ubral-

od binis yidvaze iafia.

3.4. strasburgis sasamarTlos midgoma sacxovrebeli farTis 
qiravnobis xelSekrulebis moSlisas

sainteresoa, rom strasburgis sasamarTlo saxelmwifoTa diskreciul uflebamo-

silebebs xSirad aviwroebs sxvadasxva kategoriis saqmeebze. gadawyvetilebaSi “Velosa Bar-
reto v. Portugal”33 strasburgis sasamarTlom ganixila qiravnobis xelSekrulebis moSlis 

sakiTxi im SemTxvevaSi, rodesac mesakuTres Tavad esaWiroeba sacxovrebeli34 (igulisx-

meba germaniis samoqalaqo kodeqsis 573-e muxlis me-2 nawilis 2 punqti „gamqiravebels 

sacxovrebeli farTi sacxovrebel binad sWirdeba TavisTvis, Tavisi ojaxis wevrebisa 

Tu saerTo meurneobaSi monawile sxva naTesavebisTvis “). aRniSnul saqmeSi momCivnis 

ojaxi cxovrobda mSoblebis saxlSi. mogvianebiT ki is iRebs saxls memkvidreobiT, rome-

lic ukve iyo gaqiravebuli. batonma baretom da misma meuRlem mimarTa sasamarTlos da 

moiTxoves qiravnobis xelSekrulebis moSla, radgan Tavad surdaT sakuTar saxlSi cx-

ovreba. sasamarTlom ar daakmayofila maTi moTxovna, im argumentiT, rom mosarCeleebma 

ver daamtkices marto cxovrebis saWiroeba da verc ojaxTan konfliqti, rac maT xels 

SeuSlida mSoblebTan cxovrebaSi. 

strasburgis sasamarTlom aRniSnuli gadawyvetileba ganixila konvenciis me-8 mux-

31 iqve, 87.

32 Sendler H., Unmi  elbare Dri  wirkung der Grundrechte durch die Hintertü r, NJW 1994, 710; / Rü thers B., Ein Grundrecht auf der 
Wohnung durch die Hintertü r?, NJW 1993, Konstanz, 2588.

33 Case of “Velosa Barreto v. Portugal”, European Court of Human Rights, Applica  on no. 18072/91, 21.11.1995. 

34 iqve, 8-11.
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lis da aseve 1-li damatebiTi oqmis pirveli muxlis anu sakuTrebis uflebis WrilSi.35 

batoni baretos argumenti iyo, rom irRveoda piradi da ojaxuri cxovrebis xelSeux-

ebloba, iqidan gamomdinare, rom mis ojaxs ar hqonda ufleba Tavad moewyo sakuTari 

piradi cxovreba da maT Svilebs hqonodaT saSualeba ecxovraT sakuTar saxlSi sakuTar 

mSoblebTan. sabolood strasburgis ar Caeria kerZo samarTlebriv davaSi, ar CaeZia 

detalebs da Tqva, rom erovnuli sasamarTloebis gadawyvetileba iyo proporciuli mx-

areTa interesebis mimarT. 

miuxedavad sasamarTlos aseTi indiferentuli midgomisa, gansxvavebuli azri ganavi-

Tara mosamarTle gotCevma, romelic ambobda rom erovnul sasamarTloebs unda daedgi-

naT balansi gamqiravebels da damqiravebels Soris, rac maT ar gaukeTebiaT.36

meore mxriv im midgomas, rom strasburgis sasamarTlo ar Caeria kerZo samarTlebriv 

urTierTobaSi da ar moaxdina normebis sakuTari midgomebiT interpretacia, dadebiTi 

mxarec aqvs, im masStaburi kritikidan gamomdinare, rac moyva germaniis federaciuli 

sakonstitucio sasamarTlos farTo Carevas saxelSekrulebo urTierTobebSi.

4. sacxovrebeli farTis qiravnobis xelSekrulebis Sewyveta 
saqarTvelos samoqalaqo kodeqsis 562-e muxlis mixedviT

miuxedavad imisa, rom saqarTvelos samoqalaqo kodeqsi germanuli samoqalaqo kod-

eqsis sawyisebzea damyarebuli, germanulTan SedarebiT sakmaod bevr praqtikul xarvezs 

Seicavs. 

miuxedavad imisa, rom saqarTvelos sakonstitucio sasamarTlom gaauqma sabinao kod-

eqsis 154-e muxli, romelic awesebda, rom mxolod pativsadebi mizezis arsebobas hqonda 

qiravnobis xelSekrulebis moSlis ufleba gamqiravebels, samoqalaqo kodeqsSi maleve 

gaCnda igive Sinaarsis 562-e muxli.  aRniSnuli muxlis mixedviT, mesakuTre SeboWilia 

pativsadebi mizezis arsebobiT da ar SeuZlia nebismier dros moSalos sacxovrebeli 

sadgomis qiravnobis xelSekruleba. 

      sainteresoa aRiniSnos, rom germaniis samoqalaqo kodeqsis 575-e muxlis mixed-

viT gamqiravebeli ara Tu xelSekrulebis Sewyvetisas aris SezRuduli aramed, xe-

lSekrulebis dadebis vadis gansazRvrisasac. gsk-is 575-e muxlis pirveli paragrafis 

mixedviT, gamqiravebels vadiani qiravnobis xelSekruleba sacxovrebel farTze SeuZlia 

dados mxolod garkveuli gansakuTrebuli pirobebis arsebobisas, rogoric aris saku-

Tari an axlo naTesavisTvis mogvianebiT am farTis sacxovreblad gamoyeneba da a.S.37 

Semdgom paragrafebSic ara erTi safuZvelia gawerili sacxovrebeli sadgomze vadiani 

qiravnobis xelSekrulebis dadebisTvis.

qarTvelma kanonmdebelma, mxolod sacxovrebeli sadgomis qiravnobis xelSekrulebis 

Sewyvetisas moindoma germaniis samoqalaqo kodeqsis msgavsad SezRudvebis daweseba, 

xolo vadiani qiravnobis xelSekruleba Cveulebriv daSvebulia yvelanairi winapirobis 

arsebobis gareSe.

saqarTvelos samoqalaqo kodeqsis 562-e muxlis meore nawili, sacxovrebeli sadgomis 

qiravnobis xelSekrulebis Sewyvetas dasaSvebad miiCnevs im SemTxvevaSi, Tu mesakuTres 

35 iqve, 21, 32. 

36 Dissen  ng Opinion of Judge Gotchev, para. 1-2.

37 kropholeri i., germaniis samoqalaqo kodeqsis komentari, me-13 gadamuSavebuli gamocema, Tb., 2014, 575.
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anu gamqiravebels sacxovrebeli sadgomi TavisTvis an axlo naTesavisTvis esaWiroeba („a“ 

punqti), an Tu damqiravebelma braleulad daarRvia saxelSekrulebo valdebuleba, Tum-

ca ara im xarisxiT, rom saqarTvelos samoqalaqo kodeqsis 543 muxlis mixedviT, vadis 

dacvis gareSe moiSalos xelSekruleba.38 yvelaze farTo safuZveli, romelic Sefasebas 

SeiZleba daeqvemdebaros aris, rodesac damqiravebelma gamqiraveblis mimarT Caidina is-

eTi marTlsawinaaRmdego an amoraluri moqmedeba, romelic SeuZlebels xdis maT Soris 

urTierTobis Semdgom gagrZelebas (562 II d). rogorc vxedavT germanuli kanonmdeblis 

msgavsad (gsk-s 573 muxli TiTqmis msgavsi Sinaarsisaa) qarTvelma kanonmdebelma scada 

damqiraveblisTvis garkveuli dacvis meqanizmebis SemuSaveba.

Tumca sakmaod problematuria 562-e muxlis meore nawili, romlis mixedviTac 

gamqiravebels yvelanairi pativsadebi mizezis gareSe SeuZlia qiravnobis xelSekrulebis 

moSla vadis dacviT Tu gaqiravebuli sacxovrebeli sadgomi gaaqirava avejiT. aRsaniS-

navia, rom aRniSnuli warmoadgens gsk-is 564b VII da 565 III paragrafebis Zveli redaqciis 

arasworad da arasrulad gadmoReba.39 germaniis samoqalaqo kodeqsis dRevandel redaq-

ciaSi msgavsi Sinaarsis Canaweri arsebobs 549 II me-2 paragrafSi: „sacxovrebeli farTis 

qiravnobis samarTlebrivi urTierTobis mimarT, romelic aris Tavad gamqiraveblis mier 

dakavebuli sacxovrebeli saxlis nawili da, umeteswilad, gamqiraveblis mier iqna inte-

rieris sagnebiT aRWurvili imdenad, ramdenadac sacxovrebeli farTi damqiravebels ar 

gadaecema grZelvadiani sargeblobis uflebiT Tavis ojaxTan an im pirebTan erTad, rom-

lebTanac igi xangrZlivi vadiT uZRveba saerTo meurneobas“.40 qarTvelma kanonmdebelma 

gamotova yvela is winapiroba, rac amarTlebda am normas. qarTul mowesrigebaSi ar aris 

naxsenebi germanulis msgavsad gamonaklisidan gamonaklisi, rodesac mainc moqmedebs 

damqiraveblis damcavi meqanizmi. kerZod, „Tu binis gadacema moxda damqiraveblisaTvis 

da misi ojaxisaTvis an im pirebisaTvis, romelTan erTadac is xangrZlivi drois ganmav-

lobaSi apirebs saojaxo meurneobis gaZRolas“.41

amgvari mowesrigeba faqtobrivad mniSvnelobas ukargavs damqiraveblis dacvis meqa-

nizms saqarTvelos samoqalaqo kodeqsis 562-e muxlis arsebobis miuxedavad.

     

daskvna

daskvnis saxiT SeiZleba iTqvas, rom rogorc sanivTo samarTali ar arsebobs val-

debulebiTi samarTlis mowesrigebis gareSe, aseve SeuZlebelia kerZo samarTlebrivi 

urTierTobis arseboba adamianis fundamenturi uflebebis dacvis gareSe. 

statiaSi ganxiluli kvlevidan Cans rom sasamarTlo praqtika, rogorc erovnuli sa-

samarTloebis, aseve adamianis uflebaTa sasamarTlos da aseve sakonstitucio sasamarT-

loebis Tavis gadawyvetilebebSi maqsimalurad ixreba sazogadoebrivi keTildReobisken 

da xSir SemTxvevaSi damqiravebels ayenebs mesakuTresTan gaTanabrebul uflebriv md-

gomareobaSi. germanuli sakonstitucio sasamarTloebis praqtikis ganxilvam aCvena, rom 

gamqiraveblisa da daqiravebulis interesTa dapirispirebisas, samarTliani  balansis 

dacvisTvis sasamarTlos mTavaro argumentia sazogadoebrivi keTildReoba, romelic 

38 rusiaSvili g., qavSbaia n., sacxovrebeli sadgomis qiravnobis Taviseburebebi, SedarebiTi samarTlis Jurna-

li qarTul-germanuli, №8, 2020, 39.

39 iqve. 

40 kropholeri i., germaniis samoqalaqo kodeqsis komentari, me-13 gadamuSavebuli gamocema, Tb., 2014, 549.

41 Weidenkaff , in Palandt BGB Kommentar, 73. Aufl . 2014, § 549 Rn. 15. 
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yvelafris fasad unda iyos daculi. aucilebelia sakonstitucio sasamarTlom imgvarad 

SeboWos saxelSekrulebo Tavisufleba da kerZo avtonomia, rom mesakuTris neba-survi-

lze ar iyos damokidebuli adamianis sacxovrebeli saxliT dakmayofileba da nebismier 

dros aseTi urTierTobis Sewyveta. ar aris gamarTlebuli, mesakuTrem ugulebelyos 

realurad damdgari sazogadoebrivi saWiroebebi da mxolod sakuTari sargeblis miRebi-

sTvis biznesad aqcios sakuTrebis qona da misi gankargva. sakonstitucio sasamarTloebi 

cdiloben samarTliani balansis povnas gamqiravebels da damqiravebels Soris, mesaku-

TrisTvis garkveuli winaRobebis dawesebiT.

saqarTvelos sakonstitucio sasamarTlom adre moqmed sabinao kodeqsTan dakav-

SirebiT sakmaod sakamaTo gadawyvetileba miiRo, romelmac didi kritikac daimsaxura. 

miuxedavad amisa, dRes moqmedi samoqalaqo kodeqsis Canaweri ase Tu ise fexs uwyobs 

Tanamedrove tendenciebs da sacxovrebeli sadgomis qiravnobisas awesebs damqiraveb-

lis dacvis meqanizmebs. Tumca imis gaTvaliswinebiT, rom garkveuli muxlebi germanuli 

samoqalaqo kodeqsidan pirdapir aris gadmotanili Cveni realobis gaanalizebis gareSe, 

aucilebelia es xarvezi aRmoifxvras Tundac sasamarTlo praqtikis ganviTarebis sa-

fuZvelze. ar SeiZleba situaciis Sefaseba moxdes erTi mxaris poziciidan, mxolod im 

argumentze dayrdnobiT, rom ekonomikuri siduxWiris periodSi qiravnoba aris ualter-

nativo gamosavali. yvela konkretul SemTxvevaSi SesaZlebelia sacxovrebeli sadgomis 

qiravnoba iyos ukeTesi gamosavali da mesakuTres ar unda SeezRudos amis gamo sakuTari 

qonebiT sargebloba qiravnobis xelSekrulebis moSlis SezRudviT. am ori situaciis 

garkvevaSi didi roli ekisreba sasamarTlos, raTa zustad gamoarkvios xelSekrulebis 

dadebis da SemdegSi misi moSlis legitimuri miznebi.

mizanSewonilia, saqarTvelos samoqalaqo kodeqsis 562-e muxlis mesame nawilis Canaw-

eri dakoreqtirdes da germanulis msgavsad muxlSi gaiweros is winapirobebi, romelTa 

arsebobis SemTxvevaSic SesaZlebelia pativsadebi mizezis arsebobis gareSec gamqirave-

belma Sewyvitos damqiravebelTan sacxovrebeli sadgomis qiravnobis xelSekruleba. wi-

naaRmdeg SemTxvevaSi, qarTveli kanonmdeblis mcdeloba, damqiraveblis da gamqiraveblis 

uflebrivi mdgomareobis samarTliani balansis damyarebis, iqneba usafuZvlo.
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Tamar Zoidze (Assoc. prof. TSU)

CONSTITUTIONAL BASES OF CONSUMER RIGHTS PROTECTION ACCORDING TO THE 
PRACTICE OF THE CONSTITUTIONAL COURT OF GEORGIA

ABSTRACT

• The rights of consumers are part of basic human rights, and the harmoniza  on of EU law in Georgian law 
and judicial prac  ce is of great importance for its protec  on. On June 1, 2022, the Law “On Protec  on of 
Consumer Rights” entered into force, which clearly outlines the main direc  ves of the European Union, 
which Georgia, as a member state of the Associa  on Agreement, had the obliga  on to implement. In 
accordance with the direc  ves and Georgian legisla  on, it is an important and interes  ng issue to study 
the prac  ce of common or cons  tu  onal law (several judgements have been published recently on this 
topic).

• Accordingly, in my ar  cle I have mainly discussed the prac  ce of the cons  tu  onal and general courts, 
which contain principle provisions regarding the protec  on of consumer rights. For example, issues re-
lated to contractual freedom are relevant in the decisions made by the General Court. For example, the 
consumer as a weak party, consumer status as a privileged posi  on or having eff ec  ve legal protec  on? 
In the ar  cle, I am providing important defi ni  ons and circumstances from judicial prac  ce, which serve 
to simplify the percep  on of legal problems for students.

• As for the prac  ce of the Cons  tu  onal Court, when giving lectures to students, I pay par  cular at-
ten  on to it. It is true that the prac  ce of consumer protec  on is about 20 years old in independent 
Georgia, however the judgements in this regard are not dis  nguished by abundance. In the ar  cle, I 
highlighted only the important, “crea  ve” decisions from the case law, which are related to the deter-
mina  on of consumer tariff s. In 2002, the Cons  tu  onal Court made a very relevant and important 
decision regarding the electricity tariff . Issues such as consumer protec  on in the monopoly posi  on of 
the company are brought as an example. Here, too, we are dealing with a struggle between the weak 
and the strong side. I have also discussed the issue of legal equality of na  onal enterprises and foreign 
investors in rela  on to consumer rights.
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Tamar zoiZe*

momxmarebelTa uflebebis dacvis konstituciur - samarTlebrivi 
safuZvlebi saqarTvelos sakonstitucio sasamarTlos praqtikis 

mixedviT

Sesavali

momxmarebelTa uflebebi ZiriTadi uflebis rangSi moiazreba da misi dacvisTvis 

didi mniSvneloba aqvs evrokavSiris samarTlis harmonizacias qarTul samarTalsa da 

sasamarTlo praqtikaSi.  2022 wlis 1 ivniss ZalaSi Sevida kanoni ,,momxmareblebis ufle-

bebis dacvis Sesaxeb“,1 sadac asaxulia garkveulwilad evrokavSiris is ZiriTadi direq-

tivebi, romlis implementaciis valdebulebac gaaCnda saqarTvelos, rogorc asocirebis 

xelSekrulebis  wevr qveyanas. direqtivebisa da qarTuli kanonmdeblobis Sesabamisad 

mniSvnelovani da saintereso sakiTxia saerTo Tu sakonstitucio sasamarTlos praqtikis 

Seswavla (miT ufro bolo periodSi dagrovda am mimarTulebiT garkveuli precedentebi).

mocemul statiaSi ZiriTadad ganxilulia sakonstitucio da saerTo sasamarTloebis 

praqtika, romelic principul debulebebs Seicaven momxmarebelT uflebebis dacvasTan 

dakavSirebiT. magaliTad, saerTo sasamarTlos mier miRebul gadawyvetilebebSi aqtu-

aluria saxelSekrulebo TavisuflebasTan dakavSirebuli sakiTxebi. magaliTad, momx-

marebeli, rogorc susti mxare, momxmareblis statusi, rogorc privilegirebuli mdgo-

mareoba Tu efeqturi sakanonmdeblo dacvis qona? statiaSi damowmebulia sasamarTlo 

praqtikidan mniSvnelovani ganmartebebi da garemoebebi, rac studentebisTvis samarTle-

brivi problemis aRqmis gamartivebas emsaxureba.

rac Seexeba sakonstitucio sasamarTlos praqtikas, marTalia saSualod  20 wels 

iTvlis, magram gadawyvetilebebi am TvalsazrisiT simravliT ar gamoirCeva. statiaSi ga-

moyofilia mxolod mniSvnelovani, sasamarTlo precedentis ,,Semqmneli“ gadawyvetile-

bebi, romelic exeba samomxmareblo tarifebis gansazRvras. 2002 wels sakonstitucio 

sasamarTlom miiRo metad aqtualuri da mniSvnelovani gadawyvetileba denis tarifTan 

dakavSirebiT. aq warmoCenilia wina planze is sakiTxebi, rogoricaa momxmareblis dacva 

kompaniis monopoliuri mdgomareobisas. aqac susti da Zlieri mxaris WidilTan gvaqvs 

saqme. aseve ganxilulia erovnuli sawarmoebisa da ucxouri investorebis uflebrivi 

Tanasworobis sakiTxi momxmarebelTa uflebebTan mimarTebiT.

I. momxmarebelTa uflebebis dacvis konstituciur-samarTlebrivi 
safuZvlebi

samarTali garkveuli logikuri sistemiTaa mocemuli. sistema Sedgeba sxvadasxva 

nawilebisagan, romlebic gansxvavdebian erTmaneTisgan. am sistemis yvelaze farTo naw-

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis asocirebuli profesori, TanaTin wer-

eTlis saxelobis saxelmwifosa da samarTlis institutis ufrosi mecnier-TanamSromeli.

1 saqarTvelos kanoni ̀ momxmareblis uflebebis dacvis Sesaxeb“, parlamentis uwyebani 1455-VIIIms-Xmp, 06/04/2022.
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ilebia kerZo da sajaro samarTali. samarTlis es ori sfero TviTon qmnian garkveul 

sistemas, romelTa SigniTac sxvadasxva mimarTulebebia warmodgenili. magaliTad, kerZo 

samarTalSi, rogoricaa sanivTo, valdebulebiTi samarTali. sajaro samarTalSi, ro-

goricaa saxelmwifo, administraciuli samarTali da a.S. maT samarTlis dargebs uwode-

ben.  marTalia, am termins axla naklebad iyeneben, magram is, rogorc faqti da moce-

muloba arsebobs. samarTlis dargi aris specifikuri urTierTobebis momwesrigebeli 

normebis, institutebis erToblioba. magaliTad, Sromis samarTali kerZo samarTlis 

SigniT. Tavisuflad SeiZleba ewodos dargebi kerZo samarTlis sistemis sxva nawilebsac 

(sanivTo, valdebulebiTi, memkvidreobiTi samarTali). institutebi aseve SeiZleba moi-

azrebodes dargis SigniT (magaliTad, sanivTo samarTlis SigniT, rogoricaa mflobelo-

bis, sakuTrebis institutebi). sainteresoa momxmarebelTa uflebebis dacvis samarTali 

samarTlis mocemul sistemaSi.  pirvel rigSi unda iTqvas, rom misi adgili rogorc 

sajaro, ise kerZo samarTalSia. es ki imis maniSnebelia, rom igi damoukidebeli dargi ki 

ara, aramed ufro kompleqsuri dargia. mouxedavad amisa, samecniero literaturaSi aris 

azri, rom momxmarebelTa uflebebis samarTali CavTvaloT momxmarebelTa specifikur 

kerZo samarTlad, rac sakmaod gavrcelebulia.2momxmarebelTa uflebebs, rogorc abso-

lutur da ZiriTad uflebas, icavs sajaro samarTali anu konstitucia, romelic Tavad 

aris safuZveli kerZo da sajaro samarTlisa. 3 saqarTvelos konstituciis Canaweri: 

,,momxmarebelTa uflebebi daculia kanoniT“ (muxli 26, p.4. n.2) - exeba samarTlis orive 

sferoSi miRebul kanonebs. momxmarebelTa uflebebs icavs sisxlis samarTali, romelic 

sisxlis samarTlis pasuxismgeblobas akisrebs wundebuli produqtis mwarmoebels, ad-

ministraciuli samarTali (gansakuTrebiT samSeneblo samarTali) da a.S. mokled, mTel 

sajaro samarTalSia ganfenili momxmareblis sxvadasxva uflebebi. igive mdgomareobaa 

kerZo samarTalSic.  aq am uflebebis adgili metwilad saxelSekrulebo da deliqtur 

samarTalSia. xelSekrulebis standartuli pirobebi mTlianad momxmarebelzea morgebu-

li da didi adgili uWiravs mas nasyidobis samarTalSi. deliqtur samarTalSi calkea 

mowesrigebuli wundebuli produqtiT miyenebuli zianisaTvis pasuxismgebloba.

momxmarebelTa uflebebis sagangebo dacvis obieqti imitomacaa, rom momxmarebeli 

Tavis kontrahentTan mimarTebaSi erTgvar araTanabar poziciaSi imyofeba. es ki gan-

pirobebulia imiT, rom xelSekrulebis pirobebs mas sxva sTavazobs. TviTon ki am az-

riT, gamoiyureba sust mxared. kanoni mas icavs usamarTlo pirobebisgan. magram ibadeba 

kiTxva, rogor davicvaT xelSekrulebis mxare, roca isini aSkarad Tanaswor poziciaze 

imyofebian, magram maT Soris warmoSobil urTierTobaSi interesTa aSkara dapirisp-

ireba-disbalansia, saxelSekrulebo sargebeli da tvirTvebi usamarTlodaa ganawile-

buli? mokled, rogorc ityvian, rodesac xelSekrulebis Sinaarsi zedmetadaa gadax-

rili erT-erTi mxaris sasargeblod, SeiZleba es bunebriv movlenadac miviCnioT. igi 

saxelSekrulebo TavisuflebisaTvis damaxasiaTebeli da asatania. xelSekrulebaSi in-

teresebi ar iwoneba mxareebisagan damoukideblad, isini SeiZleba SeTanxmdnen interesTa 

sasworis calmxriv gadaxraze. bunebrivia, xelSekruleba gulisxmobs dapirispirebuli 

interesebis dabalansebul Tanaarsebobas, magram am dapirispirebasac  aqvs Tavisi zR-

vari, romelic xelSekrulebis, rogorc obieqturi kategoriisaTvisaa damaxasiaTebeli. 

unda iTqvas, rom saxelSekrulebo wesrigi obieqturi wesrigia. Tu rogori unda iyos xe-

2 Starke C. P., Verbraucherschutz und Grundgesetz, Mohrsiebeck, Tübingen, 2021, 2.

3 ix. vrclad momxmarebelTa uflebebis konstituciur samarTlebriv dacvaze: Starke C. P., dasaxelebuli naS-

romi wignSi: lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali (evropul 

samarTalTan harmonizaciis gza), Tb., 2018, 40-46.
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lSekruleba, kanonmdebeli amas ise gansazRvravs, rom xeli Seewyos Tavisufali da samar-

Tliani saxelSekrulebo urTierTobis arsebobas. xelSekrulebis mxareebi SeiZleba bevr 

daTmobaze wavidnen, magram amiT maT ar unda gaaufasuron damokidebuli xelSekruleba. 

saxelSekrulebo wesrigi  araa mTlianad mxareTa nebaze wesrigi, miuxedavad imisa, rom 

maT nebas bevri ram SeuZlia Secvalos kanoniT dadgenil farglebSi .

saqarTvelos sakonstitucio sasamarTlom Tavis gadawyvetilebebSi, (romelic cal-

calkea ganxiluli), Camoayaliba saxelmZRvanelo debulebebi. sasamarTlom momxmarebel-

Ta uflebebis dacvisas pirvel rigSi xazi gausva konstituciuri principebisa da Semd-

gom, masTan erTad, saerTaSoriso standartebis dacvas. konstituciuri principebidan 

mniSvnelovania socialuri samarTlebrivi saxelmwifos principi, romelic emyareba 

samarTlebriv urTierTobebSi subieqtTa aradiskriminaciul urTierTdamokidebulebas. 

konstituciaSi pirdapir ar aris da ver iqneboda specialurad miTiTebuli is, rom momx-

marebeli saxelmwifos gansakuTrebuli mzrunvelobis qveS imyofeba. saxelmwifo saku-

Tar Tavze iRebs misi dacvis valdebulebas da amas agvarebs yvela im urTierTobaSi, sad-

ac ki momxmarebelia (sulerTia es iqneba kerZo Tu sajaro urTierTobebi). es bunebrivia 

ar niSnavs misi adgili saxelmwifom daikavos, magram iq, sadac momxmarebelia, yvelgan 

saxelmwifo cdilobs ise moawesrigos mewarmesTan urTierTobebi, rom igi daculi iyos 

mewarmis mxridan Zalauflebis simZlavriT gamowveuli uaryofiTi gavlenebisagan. amiT 

momxmarebeli mewarmesTan mimarTebaSi ar iqceva Zlier mxared. igi rCeba isev sust mx-

ared, magram saxelmwifo ise gansazRvravs momxmareblis uflebebs, rom mewarmem ver 

SeZlos misi daCagvra: sakonstitucio sasamarTlom erT-erT gadawyvetilebaSi aRniSna, 

rom am ganwyobiT unda moqmedebdnen aramarto is pirebi, vinc pirdapir arian valdebul-

ni gaiTvaliswinon momxmarebelTa uflebebi, aramed TviTon saxelmwifoc.4 rogorc 

ukve iTqva, saxelmwifo konstituciuradaa valdebuli aRniSnulze, magram xom SeiZleba 

TviTon aRmoCndes momxmarebelTa uflebebis damrRvevi da es gamoixatos konstituciis 

sawinaaRmdego samarTlebrivi aqtis miRebaSi. praqtika cxadyofs, rom im valdebule-

bas, rogoricaa ,,kargi mzrunveli“, is zogjer ar asrulebs da amiT irRveva momxmare-

blis uflebebi. kerZod, normatiul aqtebSi saTanadod araa gaTvaliswinebuli mewarm-

esTan dapirispirebuli uflebebi. amis albaTobas zrdis is faqtic, rom kanonmdebelTa 

calkeuli kategoria, romelTac aqvT pirdapiri Tu arapirdapiri kavSiri biznesTan, 

SeiZleba ar iyvnen an naklebad iyvnen dainteresebuli momxmareblis dacviT. marTalia 

sakanonmdeblo xelisufleba cdilobs kanonmdeblis statusis mqone piri daaSoros same-

warmeo miznebs, magram es bolomde SeuZlebelia. SeiZleba aukrZalo samewarmeo saqmia-

noba, magram mas ver waarTmev sakuTrebas. mis xelSi arsebuli aqciebi mas arapirdapir 

monawiles xdis im procesisas, romelsac hqvia mewarmeoba da orientirebulia mogebis 

miRebaze. amis ganeitraleba SesaZlebelia mxolod maRali pasuxismgeblobiT. rac Se-

exeba saerTaSoriso standartebs, misi mniSvneloba kidev ufro gazarda evrokavSirTan 

asocirebis xelSekrulebis gaformebam da evrokavSiris direqtivebTan qarTuli kanon-

mdeblobis implementaciis valdebulebam. 

sakonstitucio sasamarTlom aseve ramdenime momenti gamoyo Tavis gadawyvetile-

baSi, romelic mniSvnelovania aramarto momxmarebelTa uflebebis dacvis konteqstSi, 

kerZod: 1. qarTuli samarTali unda daemyaros Tanamedrove samarTalSi mimdinar uni-

fikacia-harmonizaciis process; 2. am gziT SemuSavebuli saerTaSoriso aqtebis mizania 

4 ix. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 9 Tebervlis №1/1/374,379 gadawyvetileba saqmeze 

„saqarTvelos moqalaqeebi - Salva naTelaSvili da akaki miqaZe saqarTvelos energetikis maregulirebeli 

erovnuli komisiis (semeki) winaaRmdeg“, punqti II. 
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daicvas sabazro urTierTobis susti mxare, rogoricaa momxmarebeli, Zlieri mxaris mier 

SeTavazebuli pirobebisgan; 3. am procesSi saxelmwifos Careva warmoadgens konstituci-

idan gamomdinare valdebulebas, vinaidan Tanamedrove sabazro urTierTobis pirobebSi 

urTierTobebis dabalanseba da momxmareblis uflebebis dacvis samarTlebrivi (sakanon-

mdeblo) berketebi mis xelSia. 4. saxelmwifos rols am mimarTulebiT aZlierebs is 

faqtic, rom momxmarebelTa uflebebis kerZo-samarTlebrivi mowesrigeba unda moxdes 

momxmareblis, rogorc konstituciuri uflebis konteqstSi. 5. evropuli sasamarTlos 

praqtikaSi, kerZod, germanulSi, damkvidrebulia midgoma, romlis mixedviTac dagmobi-

lia savaWro ZalauflebiT gamowveuli uTanasworoba ZiriTadi uflebis aRdgenis moTx-

ovniT. 6. daskvniTi debuleba, romelic sasamarTlom Camoayaliba is aris, rom nebismieri 

aqti, romelic momxmarebelT uflebebis dacvas exeba, aRniSnuli suliskveTebiT unda 

iyos gamsWvaluli.5

amrigad, momxmarebelTa uflebebis dacvis saxelmZRvanelo principebi gamomdinare-

oben konstituciidan da saerTaSoriso- samarTlebrivi aqtebidan. magram, aqve aRsaniS-

navia is faqtic, rom momxmarebeli ar xdeba Zlieri mxare da adgili ara aqvs mewarmesTan 

mimarTebaSi Zalauflebis adgilis Secvlas. xdeba mxolod is, rom ,,susti“ mxare aRar 

iCagreba Tavisi sisustis gamo. mewarme SeboWilia momxmareblis uflebebiT. 

ar arsebobs ufleba, romelsac pirdapiri da arapirdapiri safuZveli ar hqondes 

konstituciaSi. kerZo samarTalSi arsebuli uamravi ufleba an konstituciis ZiriTadi 

uflebebidan gamomdinareobs (magaliTad, sakuTrebis ufleba, saxelSekrulebo Tavisu-

fleba da a.S.) anda misi principebidan. 

unda iTqvas, rom socialuri sabazro ekonomikis funqciuri qmedunarianobas emyare-

ba iseT mniSvnelovan principebs, rogoricaa kerZo sakuTreba, konkurencia, Tavisufali 

faswarmoqmna da amis Sesabamisad Sromis, kapitalis, sikeTeebisa da momsaxurebis Tavis-

ufali gadaadgileba.6

momxmarebelTa uflebebi konstituciam, rogorc wesi, mewarmeobas daukavSira, 

vinaidan am uflebebis dacva aucilebeli xdeba mewarmis mxridan misi darRvevisas. ami-

tomac, mowesrigebuli bazari warmoadgens momxmarebelTa uflebebis dacvis garantias.7

momxmarebelTa konstituciuri uflebis dacvis mniSvnelovani saSualebaa sakonsti-

tucio sasamarTlo. am sasamarTlom Tavis gadawyvetilebaSi araerTxel daafiqsira Tav-

isi damokidebuleba momxmarebelTa calkeul uflebebTan dakavSirebiT. 

rogorc TavSi aRiniSna, naSromSi ganxilulia sakonstitucio sasamarTlos ramdenime 

cnobili gadawyvetileba. imis gaTvaliswinebiT, rom naSroms imavdroulad  aqvs saswavlo 

daniSnuleba, Tavs uflebas vaZlev sasamarTlos gadawyvetilebebidan davimowmo vrceli 

nawilebi, romlebSic Zalian saintereso azrebia dafiqsirebuli da erTob sasargeblo 

iqneba studentebisaTvis.

  

5 iqve. 

6 Starke C. P., Verbraucherschutz und Grundgesetz, Mohrsiebeck, Tübingen, 2021, 5.

7 iqve, 26-29.
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II. eleqtroenergiis tarifis konstituciuroba - Salva naTelaSvili 
saqarTvelos parlamentis, saqarTvelos prezidentisa da 

saqarTvelos energetikis maregulirebeli erovnuli  komisiis 
(semekis) winaaRmdeg (saqarTvelos sakonstitucio sasamarTlos 2002 

wlis 30 dekembris №1//3/136 gadawyvetileba)8

am gadawyvetilebaSi sakonstitucio sasamarTlom momxmarebelTa uflebebi ganixila 

ZiriTadi uflebis prizmaSi, saxeldobr, saqarTvelos konstituciis 30-e muxlis me-2 

punqtTan dakavSirebiT. saintereso is aris, rom sasamarTlom aRiara ZiriTadi ufle-

bebis gavlena kerZo samarTlebriv urTierTobebze. imis gamo, rom sadavo aqtebi ar Sees-

abamebodnen konstitucias, isini man arakonstituciurad cno momxmarebelTa uflebebis 

ignorirebis gamo. sasamarTlom ar gaiziara mopasuxis Sexeduleba imasTan dakavSirebiT, 

rom semekis sadavo dadgenilebas kavSiri hqonda konstituciis me-2 TaviT gaTvalis-

winebul uflebebTan, gadawyvetilebidan Cans, rom saqme sxvagvaradaa. am gadawyvetile-

baSi sasamarTlom Sinaarsiani debulebebi Camoayaliba, rasac SevexebiT cal-calke. 

1. tarifis zrdis tendencia

sakonstitucio sasamarTlom Seiswavla eleqtroenergiaze mosaxleobisaTvis dadge-

nili tarifis dinamika da daadgina, rom adgili hqonda mis permanentulad zrdas: „saqme-

Si arsebuli masalebidan gamoirkva, rom ss ,,ei-i-es Telasis” saqarTveloSi Semosvlis 

droidan Camoyalibda eleqtroenergiis samomxmareblo tarifis mudmivi zrdis tenden-

cia. saqarTvelos energetikis dargSi Seqmnili krizisuli mdgomareobis Semswavleli 

saqarTvelos parlamentis droebiTi sagamoZiebo komisiis Tavmjdomaris irakli Cubi-

niSvilis mier saqarTvelos prezidentisadmi 2002 wlis 16 agvistos gagzavnil werilSi 

(№94 85/7-11) aRniSnulia, rom ss ,,ei-i-es Telasis” saqarTveloSi Semosvlis periodSi 

eleqtroenergiis samomxmareblo tarifi 4,5 TeTri iyo, aqedan Telasis kuTvnili tarifi 

1,4 TeTri, xolo ,,saqenergo”-si 3,1 TeTri. semek-is 1998 wlis 19 agvistos №4 dadge-

nilebiT, 1998 wlis 1 oqtombridan tarifi ganisazRvra 6,0 TeTriT. 1999 wlis 31 maisis 

№1 dadgenilebiT 9 TeTriT. 2000 wlis 31 agvistos №8 dadgenilebiT 9,8 TeTri, xolo 

2001 wlis 14 noembris №12 dadgenilebiT 12,4 TeTri, anu misi zrda sakmaod sagangaSoa, 

rameTu ,,Telasis” tarifi 1,4 TeTridan 5,5-jer gaizarda da 7,72 TeTrs miaRwia.” sa-

samarTlo procesze mowmed mowveulma ss ,,ei-i-es Telasis” generalurma menejerma igna-

sio iribarenma ar gamoricxa samomxmareblo tarifis Semdgomi zrda, rac mopasuxe mxaris 

- semekis warmomadgenelmac daadastura.“9 amdenad, ar fiqsirdeba tarifis Semcirebis 

SemTxvevebi. tarifis zrdis tendencia SeiniSneba regulirebas daqvemdebarebul sxva ub-

nebzec. SeiZleba es gamowveuli yofiliyo sxvadasxva obieqturi garemoebebiT, magram, 

aseve yovelTvis saWiroa momxmareblis gadaxdisunarianobac miviRoT mxedvelobaSi. 

8 sakonstitucio sasamarTlos 2002 wlis 30 dekembris №1//3/136 gadawyvetileba  saqmeze „Salva naTelaSvili 

saqarTvelos parlamentis, saqarTvelos prezidentisa da saqarTvelos energetikis maregulirebeli erovnuli  

komisiis (semekis) winaaRmdeg“. 

9 iqve, p. 2.
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2. tarifTan dakavSirebuli uTanxmoebebi

sasamarTlos gadawyvetilebidan keTdeba erTi mniSvnelovani daskvna, kerZod, is rom 

eleqtroenergiis gamanawilebel kompaniasa da semeks Soris xSiri uTanxmoeba yofila 

tarifis dadgenis procesSi. kompania mxedvelobaSi ar iRebda momxmarebelTa uflebebs 

da cdilobda mxolod sakuTari interesebi daeyenebina wina planze. marTalia samoqa-

laqo urTierTobaSi yvela mxare cdilobs TavisTvis momgebiani iyos es urTierToba, 

magram keTilsindisierebis principi moiTxovs, rom dapirispirebuli mxaris interese-

bic gaiTvaliswinos. miT ufro savaldebuloa es, roca erT mxares mewarmea, rogorc 

Zlieri mxare, meore mxares ki momxmarebeli, rogorc susti   mxare. gadawyvetilebaSi 

aRniSnulia: ,,saqmeSi arsebuli masalebidan Cans, rom samomxmareblo tarifis gansaz-

Rvrisas mudmivi uTanxmoeba iyo ss ,,ei-i-es Telassa” da semeks Soris. licenziantis mier 

wayenebuli moTxovna aSkarad aRemateboda semekis mier gonivrulad miCneul odenobas, 

rac am ukanasknelis mier calkeul SemTxvevebSi tarifis Sokur zrdadaa miCneuli. saqa-

rTvelos energetikuli krizisis Semswavleli droebiTi sagamoZiebo komisiis Tavmjdom-

aris moadgilis g. paiWaZisadmi 2001 wlis 8 noembers gagzavnili werilidan (№1/121-2269) 

Cans, rom ss ,,ei-i-es Telasi” tarifis gazrdas iTxovda kvtsT-ze 17,15 TeTramde, semeks 

ki miuCnevia, rom moTxovna SeiZleba yofiliyo mxolod 9,088 TeTri/kvtsT.“10

3. satarifo politika da samoqalaqo brunvis monawileTa interesebi

samoqalaqo urTierTobebSi xelSekrulebis fasi mxareTa SeTanxmebebiT dadgindeba 

Tu maregulirebeli organos mier, igi samarTlianad unda ganisazRvros da orive mxaris 

interesebs unda pasuxobdes. roca urTierTobis erT-erTi monawile momxmarebelia, maSin 

misi interesebis maqsimaluri gaTvaliswineba unda moxdes. samoqalaqo brunva ufro unda 

gaaqtiurdes, vidre daiblokos da Seneldes. sakonstitucio sasamarTlo did mniSvnelo-

bas aniWebs stabilur tarifs, rac momxmarebels imedianad ganawyobs da aRar ifiqrebs 

mis xSir cvlilebaze.  sakonstitucio sasamarTlo wers: ,,satarifo politikam unda uz-

runvelyos samoqalaqo brunvis yvela monawilis pativsadebi interesebis gaTvaliswineba. 

samarTliani tarifis arseboba Sesabamisi sferos normaluri da stabiluri samoqalaqo 

brunvis aucilebel pirobas warmoadgens. vinaidan eleqtroenergiis samoqalaqo brunva 

gulisxmobs konkretul momxmarebels, dauSvebelia dadgindes iseTi tarifebi, romelic 

mas am brunvidan mowyvets da mis miRma daayenebs. 

semekis mier dadgenili samomxmareblo tarifi ar Seesabameba socialuri sajaro 

wesrigis moTxovnebs, romlis mizansac Seadgens is, rom ar moxdes samoqalaqo brunvis 

fundamenturi principebis absoluturi ignorireba da momxmareblis, rogorc brunvis 

monawilis, ukiduresad mZime mdgomareobaSi Cayeneba. 

sasamarTlo kolegia aRniSnavs, rom stabiluri samomxmareblo tarifi warmoadgens 

momxmarebelTa uflebebis dacvis mniSvnelovan garantias. am garemoebam aiZula zogier-

Ti postsabWouri qveyana (magaliTad, ruseTi) aekrZala weliwadSi tarifis erTze metjer 

Secvla. saqarTvelos saxelmwifosa da ,,ei-i-es” kompanias Soris dadebuli nasyidobis 

xelSekrulebis №11 danarTis Sesabamisad ki kompanias 2008 wlamde mieca ufleba weli-

wadSi orjer (eqvsTviani intervaliT) Secvalos tarifi. 

aRsaniSnavia is, rom saqarTvelos samoqalaqo kodeqsi momxmarebels icavs fasebis 

10 iqve, p. 3.
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swrafi momatebisagan. 348-e muxlis ,,a” punqtis Tanaxmad, xelSekrulebis standartul 

pirobebSi baTilad miiCneva ,,debuleba, romelic iTvaliswinebs fasis momatebas 

gaumarTleblad mokle vadebSi”. rogorc procesis monawileTa axsna-ganmartebebidan 

da saqmeSi arsebuli masalebidan Cans, mosaxleobis did nawils Tavisi ekonomikuri 

mdgomareobidan gamomdinare, araTu arsebuli tarifis, aramed masze bevrad ufro 

dabalis gadaxdac ki ar SeuZlia. aseT viTarebaSi moqmedi samomxmareblo tarifi iqceva 

im faqtorad, romelic xels ki ar uwyobs samewarmeo saqmianobis (brunvis) ganviTarebas da 

momxmarebelTa uflebebis dacvas, aramed dabrkolebad iqceva am gzaze. maRali tarifis 

es uaryofiTi Sedegebi semekmac aRiara. el. erisTavi ss ,,ei-i-es Telasisadmi” gagzavnil 

werilSi am sazogadoebis xelmZRvanels mimarTavs: ,,Tqven kargad icnobT saqarTvelos 

dRevandel ekonomikur mdgomareobas da ar saWiroebT mtkicebas imis Sesaxeb, rom 

eleqtroenergiis tarifis mniSvnelovanma gazrdam SesaZlebelia momxmareblebis mxridan 

gamoiwvios uku procesi da SegimcirdeT amoRebis done, rac gamoiwvevs erTi mxriv Tqveni 

biznesis warumateblobas, xolo meore mxriv momxmarebelTa ukmayofilebas.”11

4. Warbi investiciebi da momxmareblis uflebebi

sasamarTlo gadawyvetilebaSi mosarCele mxare tarifis gazrdis erT-erT mizezad 

apelirebs Warb investiciebs energetikis sistemaSi. TavisTavad investiciaSi araferia 

dasaZraxi, magram miuRebelia, roca misi mTeli tvirTi momxmarebels ekisreba. aRsaniS-

navia, rom investiciebis gareSe msxvili proeqtebis ganxorcieleba rTuli saqmea iseTi 

qveynisaTvis, rogoricaa saqarTvelo. sanam biznesi gaZlierdeba da gamoCndebian Sida 

investorebi, manamde didi mniSvneloba eniWeba saerTaSoriso investiciebs. qarTuli 

energetika imdenad savalalo mdgomareobaSi iyo, mxolod investiciiT Tu SeiZleboda 

misi gamarTva. sasamarTlo eTanxmeba mosarCeles imaSi, rom investicia mZime tvirTad 

ar unda daawves momxmarebels da tarifis zrda unda gaxdes investoris mier misi ukan 

dabrunebis saSualeba. am sakiTxze vrcel yuradRebas amaxvilebs sasamarTlo: ,,rogorc 

saqmis masalebidan Cans, samomxmareblo tarifis zrdaze mniSvnelovani gavlena mouxde-

nia ss ,,ei-i-es Telasis” mier ganxorcielebul Warb investiciebs. ss ,,Telasis” aqciaTa 

nasyidobis xelSekrulebis №7 danarTis 1.1 punqtis Tanaxmad, ,,sazogadoeba ganaxor-

cielebs sainvesticio valdebulebebs Sesrulebis TariRidan 10 wlis ganmavlobaSi sul 

83,8 milioni aSS dolaris odenobiT.” amave danarTis 2.1 punqtidan ki Cans, rom 110% 

aRmatebuli sainvesticio valdebuleba ss ,,ei-i-es Telass” tarifis gazrdis uflebas 

aZlevs. saqarTvelos energetikis dargSi Seqmnili krizisuli mdgomareobis Semswavleli 

saqarTvelos parlamentis droebiTi sagamoZiebo komisiis Tavmjdomaris irakli Cubi-

niSvilis mier saqarTvelos prezidentisadmi 2002 wlis 16 agvistos gagzavnil werilSi 

(№9485/7-11) aRniSnulia: ,,ei-i-es Telasis” informaciis Tanaxmad 1999 welSi Cadebulia 

Warbi investicia 45,5 mln lari, 2000 w. 192,7 mln lari, e.i. sul 238,2 mln lari, rome-

lic xelSekrulebiT gaTvaliswinebuli oTxi wlis nacvlad 8 weliwadzea ganawilebuli 

da procentis saxiT ericxeba 213,8 mln lari, sul amosaRebi xdeba 432 mln lari”. amave 

informaciiT, ss ,,ei-i-es Telass” pirvel or weliwadSi misi monacemebis mixedviT 4,5 jer 

meti investicia ganuxorcielebia.

saqmis masalebidan irkveva, rom Warbi investiciebis mizanSewonilobiT semekic dain-

teresebula. ss ,,ei-i-es Telasis” generaluri direqtoris ignasio iribarenis saxelze 

11  iqve, p. 4.
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2001 wlis 2 agvistos gagzavnil werilSi (№6/96-3-2) aRniSnulia: ,,ss ei-i-es Telasis “ 

mier dagegmilma 2000 wlis sainvesticio programam xelSekrulebiT gaTvaliswinebuls 

9,2 jer anu 192 722 162 lariT gadaaWarba, kompanias unda uzrunvelyo programis semek-Si 

warmodgena, raTa gansazRvruliyo investiciebis mizanSewoniloba da momaval tarifze 

maTi gavlena.” amave werilSi dasmulia ,,ei-i-es silq roud holdingz bi.vi.”-sgan 71 mil-

ioni aSS dolaris 20%-iani sesxis mizanSewonilobis sakiTxi, vinaidan semekis azriT, ,,en-

ergetikaSi grZelvadiani sesxebi mniSvnelovnad naklebi saprocento ganakveTiT iReba”.

sasamarTlo kolegia aRniSnavs, rom ss ,,ei-i-es Telass”, rogorc dasaxelebuli nasy-

idobis xelSekrulebiT, ise moqmedi samoqalaqo kanonmdeblobiT, marTalia SeeZlo xe-

lSekrulebiT pirdapir gaTvaliswinebul investiciebze metis mozidva, magram yvela 

SemTxvevaSi unda yofiliyo am investiciebis iseTi gonivruli aucilebloba, ra dro-

sac mxedvelobaSi iqneboda miRebuli mosaxleobis samomxmareblo kalaTa, momxmareblis 

gadaxdisunarianoba, saerTod qveynis ekonomikuri mdgomareoba. vinaidan investicia, ,,sa-

investicio saqmianobis xelSewyobisa da garantiebis Sesaxeb” 1996 wlis 12 noembris kan-

onis pirveli muxlis pirveli punqtis mixedviT, samewarmeo saqmianobaSi SesaZlo mogebis 

mizniT gamoyenebuli faseulobaa, usamarTlo iqneboda igi mxolod investoris inter-

esebs emyarebodes da masSi ar iyos gaTvaliswinebuli momxmareblis mdgomareoba. same-

warmeo saqmianobis nebismier sferoSi unda ganxorcieldes imdeni investicia, romelic 

ar gamoiwvevs momxmarebelTa mxridan Sesabamis valdebulebaTa Sesrulebis totalur 

SeuZleblobas.

am konkretul SemTxvevaSi Warbi investiciebis ganxorcielebas tarifis seriozuli 

zrda gamouwvevia, rac ar pasuxobs samarTliani tarifis moTxovnebs.

sasamarTlo kolegia miuTiTebs, rom Warbi investiciebiT momxmareblebze dakisrebu-

li satarifo tvirTi kidev ufro mZimdeba, rodesac calkeul SemTxvevaSi saeWvo xdeba 

maTi miznobrivi gamoyeneba. semekis xelmZRvanelis axsna-ganmartebiT, maT ara aqvT in-

formacia am investiciebis xarjvis Taobaze. investiciebis aradaniSnulebisamebr gamoy-

enebam ki SeiZleba axali investiciebis mozidvis aucilebloba warmoSvas da Sesabamisad 

samomxmareblo tarifis zrda gamoiwvios.“12

       

5. samomxmareblo tvirTis subsidireba saxelmwifos mxridan

ra xdeba maSin, roca tarifis Semcireba gamoiwvevs eleqtroenergiis gamomuSavebis 

Sewyvetas? ras unda mieqces yuradReba aseT SemTxvevaSi: Tu tarifs SevamcirebT, maSin 

eleqtroenergiis sawarmoeblad ar gveqneba sakmarisi fuli da Sesabamisad, mosaxleoba 

udenod darCeba. xolo Tu ar SevamcirebT da zogjer gavzrdiT mas, maSin amis simZime 

momxmarebels daawveba. es ki imis maniSnebelia, rom unda gamoinaxos meqanizmi, romli-

Tac daculi iqneba, rogorc momxmarebeli, ise keTilsindisieri kompania. sasamarTlo 

gadawyvetileba msgavss SemTxvevaSi saWirod miiCnevs aRniSnuli samomxmareblo tvirTis 

saxelmwifos mxridan dafinansebas: ,,sasamarTlo kolegia Tvlis, rom mosaxleobis ar-

sebuli ekonomikuri mdgomareobidan gamomdinare, samomxmareblo tarifiT gamowveuli 

tvirTis subsidireba unda xdebodes saxelmwifos mxridan. amasTan, saxelmwifos mier 

nakisri valdebuleba simbolur xasiaTs ki ar unda atarebdes, aramed realurad unda um-

subuqebdes mosaxleobas tarifis zrdiT gamowveul mZime mdgomareobas. sakonstitucio 

sasamarTlos pirvelma kolegiam 2002 wlis 18 aprilis gadawyvetilebaSi (№1/1/126,129,158) 

12 iqve, p. 6.
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saqarTvelos konstituciis me-7 da 39-e muxlebis, adamianis uflebaTa sayovelTao 

deklaraciis 22-e muxlisa da 25-e muxlis pirveli punqtis, ,,ekonomikuri, socialuri da 

kulturuli uflebebis Sesaxeb saerTaSoriso paqtis” me-2 muxlis pirveli punqtis Si-

naarsidan gamomdinare, aRniSna: …. ,,yoveli saxelmwifo valdebulia arsebuli resurse-

bis farglebSi mosaxleobis socialuri uflebebis dasacavad maqsimalur Zalisxmevas 

mimarTavdes, raTa am uflebaTa dacvis, sul mcire, minimalurad aucilebeli done mainc 

rom uzrunvelyos. sxvanairad, azri ekargeba saxelmwifoTa saerTaSoriso-samarTlebriv 

valdebulebas, rac gulisxmobs imas, rom saxelmwifos moqmedebani am mimarTulebiT sta-

bilur, evoluciur xasiaTs unda atarebdes da dadebiTi dinamikiT gamoirCeodes”. gar-

damavali ekonomikis qveynebSi saxelmwifos am valdebulebas gansakuTrebuli mniSvneloba 

eniWeba samarTliani samoqalaqo brunvis CamoyalibebaSi. eleqtroenergia, wyali da bevri 

sxva aucilebeli moxmarebis sagnebi adamianisaTvis sasicocxlo sikeTeebs miekuTvneba da 

qveyana, romelic aSenebs socialur samarTlebriv saxelmwifos, valdebulia Tavis Tavze 

iRebdes arastabiluri ekonomikis uaryofiT Sedegebs. evropis gaerTianebis sabWos 1981 

wlis 27 oqtombris rekomendacia gaerTianebaSi ,,eleqtroenergiis tarifis struqtur-

is Sesaxeb” (81/924), romelic miRebulia luqsemburgSi, iuwyeba, rom roca SeuZlebelia 

dabali tarifebis xelovnurad SenarCuneba, magaliTad socialuri safuZvlebiT, antiin-

flaciuri politikis miznebiT, amgvar SemTxvevebSi, Tuki es gamarTlebulia, sxva saxis 

qmedebebi unda ganxorcieldes. erT-erT aseT qmedebad Cvens pirobebSi saxelmwifos mx-

ridan aRebuli myarad garantirebuli da stabiluri valdebuleba unda miviCnioT. mowme 

vladimer papavas Cvenebidan irkveva, rom saxelmwifom es politika ganaxorciela purze 

fasebis momatebisas. am fasebis katastrofuli zrdis pirobebSic ki xerxdeboda social-

uri stabilurobis SenarCuneba imiT, rom purze fasis yoveli momateba kompensirebadi 

iyo. mowmis azriT, tarifis gansazRvra Zveleburadve saxelmwifos biujetTan unda iyos 

mibmuli da ar unda hqondes adgili mis Tavisufal gansazRvras.“

saxelmwifos mxridan subsidirebis aucilebloba aRiares mopasuxe mxaris - semekis 

warmomadgenlebmac. maTi azriT, bevrad naklebi rom iyos samomxmareblo tarifi, mosax-

leobis didi nawili mainc ver SeZlebs mis gadaxdas. amitomac, aRniSnuli valdebuleba 

nawilobriv saxelmwifom unda ikisros. Tumca, sasamarTloSi warmodgenili masalebidan 

ar Cans, semekma am mimarTulebiT raime moimoqmeda Tu ara.“13

aseve aRsaniSnavia is, rom saxelmwifos mxridan subsidirebam ar unda misces stimuli 

kompanias mudmivad iTxovdes tarifis gazrdas. Tanac isic saTqmelia, rom semekis mier 

dadgenili tarifi xarjianobis TvalsazrisiT unda marTldebodes. mxolod am dros 

unda daexmaros saxelmwifo momxmarebels.

6. momxmareblis dacva kompaniis monopoliuri mdgomareobisgan

erT-erTi mTavari Tema sasamarTlo procesze iyo ss ei-i-es Telasis monopoliuri 

mdgomareobis Sefaseba. roca saqonlis mimwodebeli monopolistia, is SeiZleba iyeneb-

des Tavis mdgomareobas borotad da maregulirebel organosac aiZulebdes misi sur-

vilebi iqnes gaTvaliswinebuli saqonelze, momsaxurebaze da fasebis dadgenisas. es rom 

ar moxdes amitom arsebobs antimonopoliuri kanonmdebloba. samoqalaqo kodeqsis 50-e 

muxli Seicavda Sesabamis normas bazarze gabatonebuli mdgomareobis mqone subieqt-

Tan dakavSirebiT. dRes misi kompensacia sxva normebiT xdeba. garda amisa, semekis mier 

13  iqve, p. 8.
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dadgenili fasi warmoadgens xelSekrulebis standartul pirobas, rac sxva pirobebTan 

erTad unda asaxuliyo kompaniasa da momxmarebels Soris dadebul xelSekrulebaSi. gad-

awyvetilebidan Cans, rom kompaniasa da momxmarebels Soris urTierTobaSi ufro momx-

mareblis valdebulebebia win dayenebuli. sasamarTlo gadawyvetilebaSi weria: ,,saqmeSi 

arsebuli masalebidan irkveva, rom ss ,,ei-i-es Telasi” Tavisi saqmianobis SinaarsiT faq-

tobrivad bunebriv monopolists warmoadgens, Tumca oficialurad igi aseTad araa cno-

bili. marTalia, ss ,,ei-i-es Telasi” TviTon ar adgens samomxmareblo tarifebs, magram 

ss ,,Telasis” aqciaTa nasyidobis xelSekrulebidan gamomdinare, mas SeuZlia seriozuli 

gavlena moaxdinos eleqtroenergiis fasebze. saqmis masalebidan Cans, rom ss ,,ei-i-es 

Telasi” semekisagan umetesad monopoliurad maRali fasebis dawesebas iTxovda. maSin 

roca semekis satarifo politikis mniSvnelovani principia momxmareblis monopoliuri 

fasebisagan dacva, moqmedi samomxmareblo tarifis pirobebSi igi TviTon xdeba amgvari 

fasebis Semoqmedi. rogorc saqmis masalebidan gamoCnda, sadavo aqtiT eleqtroenergiaze 

dadgenili tarifi Tavisi warmoSobiT imdenad maRalia, rom igi ss ,,ei-i-es Telass” faq-

tobrivad monopoliuri mdgomareobis borotad gamomyeneblis rolSi ayenebs. 

sasamarTlo kolegia miuTiTebs, rom moqalaqeTa uflebebis dacvis mniSvnelovan ga-

rantias warmoadgens ss ,,ei-i-es Telassa” da momxmarebels Soris ufleba-movaleobaTa 

gamijvna. swored am mizniT iyo gaTvaliswinebuli saTanado xelSekrulebaTa gaformeba 

momxmareblebTan. arsebuli sinamdvilis pirobebSi momxmarebelma faqtobrivad mxolod 

is icis, rom man unda gadaixados dadgenili tarifiT gansazRvruli safasuri da Tu mas 

ar gadaixdis, eleqtroenergiis miwodeba Seuwydeba. aRniSnuli xelSekrulebis ararsebo-

bis pirobebSi faqtobrivi saxelSekrulebo urTierTobis Sinaarsis safuZvels Seadgens 

moqmedi kanonmdebloba da zemoT dasaxelebuli nasyidobis xelSekruleba. sasamarTlo 

procesze semekis warmomadgenelTa axsna-ganmartebiT, oriode kviraa, rac momxmare-

blebTan daiwyo tipobrivi xelSekrulebis gaformeba. sakonstitucio sasamarTlo aRniS-

navs, rom rigi gaurkvevlobani, rasac adgili hqonia momxmareblebsa da ss ,,ei-i-es Tel-

ass” Soris urTierTobaSi, am xelSekrulebis daudeblobiT SeiZleboda gamowveuliyo. 

dauSvebelia samoqalaqo brunvis monawiles ekisrebodes valdebulebani da imavdroulad 

man ar icodes Semxvedr valdebulebaTa Sesaxeb. am faqtors gansakuTrebuli mniSvneloba 

aqvs eleqtroenergiis miwodebis saxelSekrulebo urTierTobebSi, roca xelSekrulebis 

pirobebi mxolod erTi mxaris mier ganisazRvreba da meore mxares mxolod isRa darCe-

nia, rom miuerTdes maT. moqmedi kanonmdeblobiT am SemTxvevaSic daculia urTierTo-

bis susti mxare - igive momxmarebeli, Zlieri ekonomikuri Zalauflebis mqone ss ,,ei-i-

es Telasisagan”. semekis sadavo aqtiT dadgenili samomxmareblo satarifo ganakveTi ki 

ara Tu ar icavs momxmarebels am Zalauflebisagan, aramed mTlianad misi gavlenis qveS 

ayenebs. sadavo tarifi warmoadgens saxelSekrulebo urTierTobis iseT komponents, ro-

melic aSkarad uTanasworo mdgomareobaSi ayenebs samoqalaqo brunvis monawileebs da 

ar Seesabameba samarTliani brunvis moTxovnebs. aseT viTarebaSi gaugebaria mopasuxis 

warmomadgenelTa gancxadeba, rom semekis mizans Seadgens ,,samarTlianoba daicvas araTa-

naswor mdgomareobaSi myof xelSekrulebis monawileTa Soris, misces momxmarebels Ses-

abamisi uflebebi da garantiebi.”14

14 iqve, p. 9-10.
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7. erovnuli sawarmoebisa da ucxouri investorebis uflebrivi 
Tanasworobis sakiTxi momxmarebelTa uflebebTan mimarTebiT

roca momxmareblis uflebebzea saubari, dauSvebelia es uflebebi gansxvavebulad 

dgindebodes imis mixedviT, vin iqneba mewarme - erovnuli sawarmo Tu ucxoeli investo-

ri. am bolo subieqts SeiZleba daudgindes raime SeRavaTi, magram momxmarebelTan daka-

vSirebiT es ver iqneba gamarTlebuli. sasamarTlom farTod ganixila ss ,,Telasis“ aqci-

aTa nasyidobis xelSekruleba da aRniSna, rom es iseTi xelSekrulebaa, romelic iwvevs 

kerZo samarTlis gaorebas: iqmneba kerZo samarTali erovnuli sawarmoebisaTvis da kerZo 

samarTali ucxoeli investorebisaTvis. konstituciidan ki ar Cans, rom aseTi suraTis 

mqone SeiZleba iyos kerZo samarTali. sasamarTlo procesze gairkva, rom aRniSnuli xe-

lSekruleba TiTqmis ar eqvemdebareba gadaxedvas. gadawyvetilebaSi naTqvamia: ,,sasamarT-

lo kolegia aRniSnavs, rom gadasaxedia ss ,,Telasis” aqciaTa nasyidobis xelSekruleba. 

igi, rogorc mowme avTandil jorbenaZe miiCnevs, garkveul SeniSvnebs imsaxurebs. TviT 

xelSekrulebidan Cans, rom misi Sinaarsi amovardnilia erTiani kerZo- samarTlebrivi 

sivrcidan da verc sainvesticio urTierTobebSi miRebuli ,,stabilurobis klauzulis” 

farglebSi ver eteva. ar unda iyos gamarTlebuli erTiani kerZo-samarTlebrivi sivr-

cis danawevreba da erovnuli sawarmoebisa da ucxoeli investorebis aSkarad, mkveTrad 

gansxvavebul uflebriv mdgomareobaSi Cayeneba. arastabiluri ekonomikis pirobebSi Seu-

Zlebelia romelime mxarisaTvis erTxel dadebuli xelSekruleba misTvis mudmiv ,,bork-

ilad” iqces. ar arsebobs xelSekruleba, romlis Sinaarsze gavlenas ar axdendes samarT-

lebrivad angariSgasawevi da mniSvnelovnad Secvlili garemoebani. ,,stabiluroba”, 

romlis SenarCuneba mTlianad investori mxaris interesebidan gamomdinare xdeba, aSkara 

konfliqtSi SeiZleba movides qveynis ekonomikuri ganviTarebis moTxovnilebebTan. aseT 

viTarebaSi erTi mxarisaTvis stabiluri garemos Seqmna, meorisTvis arastabilurobis 

mizezad iqceva. rogorc mosarCele mxaris axsna-ganmartebidan da mowmeTa Cvenebebidan 

Cans, saqarTvelos saxelmwifosa da ,,ei-i-es” korporacias Soris dadebul nasyidobis xe-

lSekrulebaSi jerovnad ar aris gaTvaliswinebuli sakuTrebis socialuri funqcia, ker-

Zod ki momxmarebelTa interesebis dacva zRvardaudebeli satarifo pirobebisagan.“15

8. oTaxebis mixedviT eleqtroenergiis safasuris gadaxdis 
arakonstituciuroba

eleqtroenergiis tarifTan erTad mosarCele arakonstituciurad Tvlida eleqtro-

energiis safasuris gadaxdas sacxovrebeli binis oTaxebis mixedviT im SemTxvevaSi, roca 

ar xdeboda misi aRricxva. sasamarTlom CaTvla, rom  fasis gadaxdis aseTi meqanizmi iyo 

usamarTlo, vinaidan SeiZleba meti gadaexada imas, vin cotas moixmarda da piriqiTac 

momxdariyo. amrigad, arakonstituciurad CaiTvala fiqsirebuli gadasaxadebi. sasamarT-

los gadawyvetilebidan Cans: ,,oTaxebis mixedviT eleqtroenergiis safasuris gadaxda 

ver pasuxobs momxmareblis interesebs ara marto Tvisebriv-raodenobrivi Tvalsazris-

iT, aramed stabiluri eleqtromomsaxurebis TvalsazrisiTac. aRniSnuli garemoebac 

unda iyos erT-erTi mizezi imisa, rom gadaxdevinebis es wesi TviT sadavo aqtiTaa miC-

neuli, kerZod iseT droebiT RonisZiebad,  romelic vrceldeba 2001-2002 wlebze, magram 

ara ugvianes gamricxvelianebis damTavrebisa.”

15 iqve, p. 12.
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aseTi gadaxdevinebis arsobrivi Seusabamoba momxmareblis interesebTan imiT gamoix-

ateba, rom eleqtroenergiis, rogorc qonebrivi sikeTis Tvisebidan gamomdinare, misi 

moxmarebis odenobis ganmsazRvrelad am konkretul SemTxvevaSi SeuZlebelia miCneuli 

iqnes mxolod sivrcobriv-raodenobrivi maCveneblebi da, amdenad, sacxovrebeli binis 

oTaxebis raodenoba. sruliad SesaZlebelia mcire moculobis farTze gacilebiT meti 

eleqtroenergia daixarjos, vidre didze. mosaxleobis samomxmareblo praqtikidan Tu 

amovalT, eleqtroenergiis didi nawili moixmareba iseTi moTxovnilebebis dasakmayo-

fileblad, rac arsebiTad erTnairia rogorc erToTaxian, ise mravaloTaxian binebSi. sa-

davo ,,wesis” mixedviT ki oTaxebis urTierTmimarTebaSi imdenad didi samomxmareblo zR-

varia gavlebuli, rom igi momxmarebelTa uflebebis usamarTlo diferenciacias iwvevs 

da aSkarad mometebul tvirTs akisrebs mravaloTaxian binebSi mcxovreb pirebs. oTaxebis 

raodenoba ar SeiZleba CaiTvalos im sidided (kategoriad), romelic eleqtroenergiis 

specifikidan gamomdinare, gadava sadavo aqtiT gaTvlil TvisebriobaSi. garda amisa, 

binis mravaloTaxianoba, ar niSnavs imas, rom iq eleqtroenergiis faqtobrivi moxmareba 

meti iqneba mravali adamianis SesaZlo cxovrebis gamo. sruliad dasaSvebia erT an oro-

Taxian binaSi meti suli cxovrobdes, vidre oTxoTaxianSi da am ukanasknel SemTxvevaSi 

moxmarebuli eleqtroenergia bevrad ar aRematebodes pirvels. garda amisa, mxedvelo-

baSia misaRebi isic, rom TviT oTaxebic gansxvavdeba erTmaneTisagan TavianTi moculo-

biT. roca erToTaxiani didi farTis mqone bina tolia ori an samoTaxiani binisa, sadavo 

,,wesis” mixedviT, am SemTxvevaSic SeuZlebelia davicvaT samarTliani Tanafardoba momx-

marebelTa interesebSi. amas emateba is faqtic, rom mobinadreebi, romlebsac ramdenime 

bina gaaCniaT, regularulad ar cxovroben TavianT binebSi. am SemTxvevaSic SesaZlebe-

lia, rom momxmarebeli gaxdes usafuZvlo tvirTis matarebeli.

aseve, mxedvelobaSia misaRebi is garemoebac, rom fiqsirebuli gadasaxadis mqone ab-

onentis eleqtroenergiiT momarageba praqtikulad ufro arastabilur xasiaTs atarebs 

imaTTan SedarebiT, visac damontaJebuli aqvT mricxvelebi. Tanac, maT zogjer saerTod 

ar miewodebaT eleqtroenergia, momxmarebeli ki mainc ixdis fiqsirebul gadasaxads. 

aseT viTarebaSi arsebuli samarTlebrivi meqanizmebi ver iZlevian imis srul garantias, 

rom sabolood mainc iqneba SesaZlebeli momxmarebelTan samarTliani angariSsworeba 

da es ukanaskneli ar darCeba im tvirTis matarebeli, rac eleqtroenergiis SeferxebiT 

miwodebas, an saerTod miuwodeblobas SeeZlo gamoewvia.“16

III. saaviacio transportis regulirebis safasuris zrdis gavlena 
momxmarebelTa uflebebze (saqarTvelos sakonstitucio sasamarTlos 
2003 wlis 10 ianvris №2/1/187-188 gadawyvetileba saqmeze. Sps ,,airzena 

saqarTvelos aviaxazebi“ saqarTvelos parlamentis da saqarTvelos 
transportisa da komunikaciebis saministros winaaRmdeg)17

es gadawyvetileba exeba saaviacio transportis sferoSi regulirebis safasuris kon-

stituciurobas, romelsac aviasawarmoebi uxdidnen samoqalaqo aviaciis administracias 

16 iqve, p.13. 

17 saqarTvelos sakonstitucio sasamarTlos 2003 wlis 10 ianvris №2/1/187-188 gadawyvetileba saqmeze „Sps 

,,airzena saqarTvelos aviaxazebi“ saqarTvelos parlamentis da saqarTvelos transportisa da komunikaciebis 

saministros winaaRmdeg“. 

Tamar zoiZe



175

kerZo  samarTlis  mimoxilva 

momsaxurebisaTvis. gadawyvetilebaSi mniSvnelovani is aris, rom es safasuri zrdida 

aviakompaniis xarjebs da Sesabamisad igi iwvevda transportiT sargeblobis gazrdas. 

mosarCelis mtkicebiT amiT irRveoda momxmareblis uflebebi. amrigad, mosarCele apro-

testebs iseTi safasuris SemoRebas, ramac SeiZleba iribad gavlena moaxdinos momxmare-

belTa uflebebze. amitomac, daayena man sarCelSi momsaxurebis safasuris, mewarmeobis 

Tavisuflebisa da sakuTrebis konstituciurobis sakiTxi. 

1. regulirebis safasuris buneba

sasamarTlo procesze erT-erTi mTavari sakiTxi iyo regulirebis safasuris bunebis 

dadgena. mosarCele sarCelSi xSirad apelirebda imaze, rom regulirebis safasuri war-

moadgenda gadasaxads, romlis dadgenac ar SeeZlo transportisa da komunikaciebis 

saministros, radganac gadasaxadebi mxolod sagadasaxado kodeqsiT dgindeba. mTavari 

aq is iyo, rom axali gadasaxadi aisaxeboda satransporto organizaciis xarjebSi da 

iwvevda mgzavrobis safasuris gazrdas. mopasuxem mxaremac aRiara, rom ,,regulirebis 

safasuris gadaxda, saboloo jamSi, ukavSirdeba ara aviasawarmos, aramed momxmareblis 

sakuTrebas, romelic warmoadgens tarifis saboloo gadamxdels“18, sasamarTlo sxdoma-

ze gamocxadebuli specialistebis (eqspertebis), mowmeebis Sexedulebebi didad gansxva-

vdeboda erTmaneTisagan. sasamarTlo, finansisti specialistis profesor iakob mesxias 

daskvnas daemyara da aRiara, rom regulirebis safasuri gadasaxadisa da mosakreblis 

elementebis mqone iyo. sasamarTlom faqtobrivad daaskvna, rom e.w. regulirebis safa-

suri saboloo jamSi amZimebda momxmareblis uflebebs. gadawyvetilebaSi vkiTxulobT: 

,,saqarTvelos konstituciis 94-e muxlTan Seusabamobam, romelsac regulirebis safa-

suris (arapirdapiri gadasaxad – mosakreblis) SemoReba mohyva, saboloo jamSi gazarda 

warmoebis xarjebi, gamoiwvia aviasawarmoebis momsaxurebis fasebis zrda da Sesabamisad, 

momxmarebelTa uflebebis darRveva. satransporto sawarmos ekonomikaze mZimed aisaxeba 

safasuris sadavo normatiuli aqtebiT dawesebuli reJimi da sabolood ilaxeba iurid-

iuli piris sakuTrebis uflebac. amitom sasamarTlo ver daeTanxmeba mopasuxeebis mo-

sazrebas sadavo aqtebis saqarTvelos konstituciis 21-e muxlTan da 30-e muxlis meore 

punqtTan Seusabamobis Taobaze mosarCelis mier sarCelis aRZvris usafuZvlobis Sesax-

eb. sasamarTlo Tvlis, rom regulirebis safasuris gansazRvra yovelwliuri Semosavl-

idan, rasac mowveuli specialisti SeniRbul begaras uwodebs, azaralebs TviT saxelm-

wifosac. rodesac safasuris Tanxebi biujetis nacvlad satransporto administraciaSi 

akumulirdeba da administraciis da saministros Semosavlebi dabegvris gareSe rCeba.“19

2. kerZo da sajaro samarTlis iuridiul pirebs Soris 
saxelSekrulebo urTierTobis damyarebis Taobaze

satransporto administracia sajaro samarTlis iuridiul pirs miekuTvneba. mar-

Talia sajaro samarTlis iuridiuli piri specialuri uflebaunarianobiT xasiaTde-

ba, magram is, amis farglebSi mainc sargeblobs raRac donis avtonomiiT. momxmareblis 

interesebis gaTvaliswineba exeba yvela subieqts - sajaro iqneba es, Tu kerZo. gad-

18 iqve, p. 7.

19 iqve, p. 4.b.
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awyvetilebidan Cans, rom imdenad mkacradaa Camoyalibebuli satransporto adminis-

traciis kompetencia-funqciebi, rom misi damoukidebloba, rogorc iuridiuli pirisa 

Zalze saTuoa. metic, procesis zogierTi monawile imasac ambobs, rom kerZo da saja-

ro samarTlis subieqtebs Soris saxelSekrulebo urTierToba dauSvebeliao:,,mopasux-

is ganmartebiT, ar SeiZleba administraciasa da aviasawarmos Soris urTierToba iyos 

regulirebuli xelSekrulebiT. imitom rom 1. administracia aris sajaro samarTlis 

iuridiuli piri da axorcielebs sajaro saqmianobas. 2. xelSekruleba niSnavs mxareTa 

nebis Tavisufal gamovlinebas. amdenad, administraciuli organos mier kanoniT gansaz-

Rvruli sajaro funqciis Sesruleba ar SeiZleba iyos damokidebuli mxareTa nebelobiT 

damokidebulebaze. 3. administraciul organos unda hqondes dadgenili TamaSis erTiani 

wesebi (Sesabamisi administraciul samarTlebrivis aqtiT) da mis an dainteresebuli mxa-

reebis neba-survilze ar unda iyos damokidebuli.“20

sasamarTlom ar gaiziara es azri da gadawyvetilebaSi aRniSna, rom regulirebis 

safasuris dadgena SesaZlebelia satransporto administraciasa da aviasawarmos Soris 

SeTanxmebis safuZvelze: ,,sasamarTlo aseve ver daeTanxmeba mopasuxis azrs imis Taoba-

ze, rom satransporto administraciasa da aviasawarmos Soris urTierTobis regulireba 

SeuZlebelia xelSekrulebiT. sasamarTlos miaCnia, rom jer kanonma da Semdeg samin-

istros debulebebma ar gamoarkvia satransporto administraciasa da satransporto 

sawarmoebs Soris warmoSobili urTierTobebis iuridiuli buneba.

satransporto saqmianobis regulireba gulisxmobs SeTavazebul momsaxurebas anaz-

RaurebiT, romelic warmoadgens Tavisi funqciebis ganxorcielebisas administraciis 

mier gaweuli saqmianobis safasurs. aseTi urTierTobebi warmoiSoba mxareTa Soris miR-

weuli SeTanxmebis safuZvelze da axlosaa xelSekrulebis safuZvelze Sesrulebuli 

samuSaodan miRebul SemosavalTan, rasac iTvaliswinebs „sajaro samarTlis iuridiuli 

piris Sesaxeb“ saqarTvelos kanonis me-13 muxlis „d“ qvepunqti, romlis Tanaxmad, „sa-

jaro samarTlis iuridiuli piris dafinansebis wyaro SeiZleba iyos xelSekrulebis sa-

fuZvelze Sesrulebuli samuSaodan Semosavali“, xolo „transportisa da komunikaciebis 

sferos saxelmwifos marTvisa da regulirebis Sesaxeb“ saqarTvelos kanonis me-14 mux-

lis me-2 punqti administraciis biujetis erT-erT wyarod satransporto saqmianobis 

regulirebis yovelwliur safasurs miiCnevs.

ra Tqma unda, mosarCele ver ganaxorcielebs Tavis funqcionirebas satransporto 

administraciis mxridan momsaxurebis gareSe, magram Tavisi nebayoflobiTi xasiaTiT, 

momsaxurebis sfero, Tundac is erTi mxarisaTvis iyos aucilebeli, gansakuTrebiT maSin, 

rodesac erTi mxare kerZo samarTlis iuridiuli piria, mxareebs Soris SeTanxmebiT unda 

wesrigdebodes.

amasTan, momsaxurebis ama Tu im saxes Tavisi fiqsirebuli tarifi unda hqondes, ro-

gorc es daadgina “transportisa da komunikaciebis sferos saxelmwifo marTvisa da reg-

ulirebis wesis Sesaxeb” saqarTvelos kanonis 22-e muxlma.

sasamarTlo ver daeTanxmeba mopasuxis im mosazrebasac, rom administraciasa da avia-

sawarmos Soris saxelSekrulebo urTierTobis damyareba SeuZlebelia, vinaidan adminis-

tracia sajaro samarTlis iuridiuli piria da administraciuli organos mier kanoniT 

gansazRvruli sajaro funqciis Sesruleba ar SeiZleba mxareTa mier nebis gamoxatvaze 

iyos damokidebuli.

is garemoeba, rom saqarTvelos konstituciis me-3 muxlis Sesabamisad, sahaero sivr-

20 iqve, p. 10.
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cis regulireba saxelmwifo organoTa gamgeblobas ganekuTvneba da xorcieldeba ad-

ministraciuli organos mier sajaro funqciis SesrulebiT, ar gamoricxavs sajaro 

samarTlis iuridiuli piris mier sxva iuridiul pirebTan (maT Soris kerZo samarTlis 

iuridiul pirTan) SeTanxmebas momsaxurebis pirobebis da wesebis, vadebis, tarifebisa da 

sxva gadasaxdelebis, xelSekrulebis sxva arsebiTi mniSvnelobis mqone sakiTxebze.

  mxareTa SeTanxmebiT, momsaxurebis pirobebis gansazRvriT gadawydeba TviT gadasax-

delis iuridiuli bunebis sakiTxi, rac dRes gaurkvevelia. saxeldobr, „transportisa 

da komunikaciebis sferos saxelmwifo marTvisa da regulirebis wesis Sesaxeb“ saqarTve-

los kanonis pirveli muxlis „u“ qvepunqtis sawinaaRmdegod, igi ekonomikuri saqmianobiT 

miRebul Semosavlad iqneba miCneuli da saqarTvelos sagadasaxado kodeqsis me-7 muxlis 

me-2 punqtis Tanaxmad, daeqvemdebareba dabegvras, rogorc xelSekrulebis safuZvelze 

momsaxurebis gaweviT miRebuli Semosavali. mowveul specialists, profesor mesxias mi-

aCnia, rom administracias “funqcionireba unda waremarTa sameurneo angariSsworebis 

sayovelTaod miRebuli da aprobirebuli modeliT. ormxrivi xelSekrulebebis safuZ-

velze gaweul momsaxurebaze safasuris (am sityvis pirdapiri mniSvnelobiT – gaweuli 

momsaxurebis fasis) miReba sakuTar angariSze. mudmivi – yovelwliuri safasuri ar 

arsebobs. safasuri aris “fasis” kategoriidan warmoebuli da niSnavs saqonlis, momsax-

urebis fass statikaSi (da ara dinamikaSi).”

sasamarTlo Tvlis, rom sakiTxis ase gadawyvetiT SeiZleba Tavidan iqnes acilebu-

li iseTi SemTxvevebis ganmeoreba, rodesac aseTi mniSvnelovani odenobis gadasaxdeli 

dawesebuli iqna calmxrivad, satransporto sawarmoebis sruli ignorirebis pirobebSi 

da maT daukiTxavad. mopasuxem ver warmoadgina mtkicebuleba, rom mosarCele monawil-

eobas Rebulobda satransporto reformis am mimarTulebiT ganxorcielebaSi.“21 aqedan 

TvalnaTliv Cans, rom iuridiuli pirebis kerZo da sajaro samarTlis iuridiul pirebad 

dayofa ar niSnavs maT Soris saxelSekrulebo kavSirze uaris Tqmas. es damokidebuleba 

imdenad aSkara da naturaluria, rom mopasuxes arc unda gasCenoda sxvagvari azri.

3. regulirebis safasuris zrdis gavlena momxmarebelTa uflebebze

sasamarTlo mivida im daskvnamde, rom regulirebis safasuris, Sesabamisad tarifis 

zrdiT irRveva momxmarebelTa uflebebi. es xdeba imitom, rom aviasawarmo xarjebis gaz-

rdis gamo iZulebuli xdeba es tarifSic asaxos. gadawyvetilebaSi weria: ,,sasamarTlo 

aseve ver gaiziarebs mopasuxis mosazrebas imis Sesaxeb, rom regulirebis safasuris Sesa-

bamisad, tarifis zrdiT da ormagi dabegvriT ar irRveva saqarTvelos konstituciis 30-e 

muxlis me-2 punqti, romlis Sesabamisadac, momxmarebelTa uflebebi daculia kanoniT.

sasamarTlo miuTiTebs, rom ,,transportisa da komunikaciebis sferos saxelmwifo 

marTvisa da regulirebis Sesaxeb” kanonis pirveli muxlis “u” punqtSi naTqvamia, rom 

“satransporto saqmianobis regulirebis yovelwliuri safasuri dakavSirebulia saqa-

rTvelos kanonmdeblobiT administraciisaTvis miniWebuli maregulirebeli funqciebis 

SesrulebasTan, maT Soris, sanebarTvo da saregistracio saqmianobasTan, tarifis 

SemuSavebasTan, satransporto saqmianobis usafrTxoebis uzrunvelyofaze zedamxedve-

lobisa da kontrolis ganxorcielebasTan” e. i. ,,regulirebis yovelwliuri safasuris” 

gadaxdevineba xdeba aseve satransporto administraciaTa mier sanebarTvo da saregis-

tracio saqmianobis ganxorcielebisaTvis, maSin rodesac amgvari nebarTvebis gacemisa da 

21 iqve, p. 5. 
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registraciis ganxorcielebisaTvis, aseve calke safasuria dadgenili. Tavis daskvniT 

sityvaSi mopasuxe aRiarebs, rom aviakompania aeroports, saqaeronavigacias, sawvaviT 

gasamarT sadgurebs da sxvas uxdis Sesabamisi momsaxurebis safasurs.

amitom sasamarTlos miaCnia, rom sadavo normatiuli aqtebiT irRveva saqarTvelos 

konstituciis 30-e muxlis me-2 punqti, romlis mixedviTac, saxelmwifo valdebulia, xeli 

Seuwyos Tavisufali mewarmeobisa da konkurenciis ganviTarebas.“22 aqve unda iTqvas, rom 

sasamarTlos azri am SemTxvevaSic arsebiTad emyareba specialist iakob mesxias daskvnas. 

amitomac mogvaqvs misi daskvnidan zogierTi debuleba: ,,saboloo jamSi „safasuri“ aris 

begara, romlis gadaxdas „kanoni“ avaldebulebs aviasawarmoebs, vinaidan „gadasaxadi“ da 

„mosakrebeli“ warmoadgens „sagadasaxado tvirTs“, orives gadaxda zrdis warmoebis xar-

jebs da amcirebs misi mogebis im nawils, romelic rCebaT sakuTriv sameurneo subieqtebs.

misi azriT, dReisaTvis moqmedi sagadasaxado kanonmdebloba sakmarisi iyo imisaTvis, 

rom aviaciis sferodan miRebuli sagadasaxado da arasagadasaxado SemosavlebiT uzrun-

velyofiliyo e.w. satransporto administraciis momsaxurebis (regulirebis) xarjebis 

dafarva. igi miiCnevs, rom Tu aviasawarmoebi xsenebuli „regulirebis safasuris“ para-

lelurad ixdian salicenzio, saregistracio da sxva mosakreblebs, maSin igi amas Tvlis 

„saxelmwifo reketad“.

specialistis azriT, „satransporto administraciebis“ regulirebis funqciebi aR-

reulia da ar asaxavs mis pirdapir Sinaarss. magaliTad, sanebarTvo da saregistracio 

funqcia yvela qveyanaSi realizdeba mosakreblebiT, rameTu maTi midgomis momenti erT-

jeradia da erTi da imave sawarmosaTvis yoveldRiurad ar SeiZleba dadges. tarifis 

SemuSaveba ki ufro iSviaTi procesia. rac Seexeba „satransporto administraciebis“ 

bolo mTavar funqcias – satransporto usafrTxoebis uzrunvelyofaze zedamxedvelo-

bisa da kontrolis funqcias – igi uwyveti procesia da yoveldRiur saqmianobasTanaa 

dakavSirebuli. misi ganmartebiT, regulirebis zemoxsenebuli ori funqcia momsaxurebaa 

da igi unda anazRaurdes (mosakreblis saxiT). mesame, tarifebi saxelmwifos uSualo fun-

qciaa da igi, upirveles yovlisa, politikaa, amitom igi saministros uSualo funqciaa 

da bolos, usafrTxoeba da kontroli, misi delegireba da aReb-micemobiT modelze da-

fuZneba niSnavs gasakontroleblis mier fulis gadaxdas makontrolebel organoze, rac 

msoflio praqtikiT dauSvebelia da mravali samarTaldarRvevis (maT Soris korufciis) 

wyaroa. zemoaRniSnulidan gamomdinare, igi Tvlis, rom ar arsebobs imis aucilebloba, 

rom saministrom sawarmoebsa da mas Sua Caayenos axali struqtura - sajaro samarTlis 

iuridiuli piri - satransporto administraciis saxiT da Tu mainc da mainc aucilebeli 

iyo administraciis Seqmna, rogorc damoukidebeli sajaro samarTlis iuridiuli pirisa, 

mas funqcionireba unda waremarTa sameurneo angariSianobis sayovelTaod miRebuli da 

aprobirebuli modeliT. ormxrivi xelSekrulebebis safuZvelze gaweul momsaxurebaze 

safasuris miReba sakuTar angariSze.

da bolos, igi aRniSnavs, rom „regulirebis safasuri“ SeniRbuli begaraa da igi 

zrdis warmoebis xarjebs, is arapirdapiri gadasaxad-mosakrebelia, rac saboloo jamSi 

iwvevs aviasawarmoebis „produqciis“ fasis zrdas, Sesabamisad arRvevs momxmarebelTa 

uflebebs.“23

22 iqve, p. 6.

23  iqve, p. 11.
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4. Sps ,,airzena saqarTvelos aviaxazebi“, rogorc ,,momxmarebeli“

sasamarTlo gadawyvetilebaSi Sps ,,airzena saqarTvelos aviaxazebi“ moxseniebulia, 

rogorc momxmarebeli. gadawyvetilebaSi naTqvamia: ,,Sps aviakompania “airzena saqarTve-

los aviaxazebi” (mosarCele) TiTqmis yvela im subieqtis momsaxurebas saWiroebs, rom-

lebic sadavo aqtebis Tanaxmad, “regulirebis yovelwliur safasurs” ixdian. anu, mis 

mimarT gaweuli momsaxurebis tarifSi Sedis aseve momsaxurebis gamwevis mier gadaxdili 

“regulirebis safasuri”. meore – aviakompania Sps “airzena saqarTvelos aviaxazebi” Tav-

ad warmoadgens sxva aviasawarmoTa momxmarebels, radgan yidulobs sawvavs, iyenebs aero-

portisa da “saqaeronavigaciis” momsaxurebas. yidulobs saborto kvebis produqcias, 

esaWiroeba teqnikuri momsaxurebis sawarmoTa momsaxureba da a.S. mesame - Sps “airzena 

saqarTvelos aviaxazebis” mogeba, dividendebis saxiT ganawilebamde, warmoadgens mis sa-

kuTrebas. Semosavali mogebad gadaiqceva mas Semdeg, rac gadaxdili iqneba yvela saxel-

mwifo gadasaxadi. bunebrivia, damatebiT regulirebis safasuris gadaxda garkveul gav-

lenas axdens mis sakuTrebis uflebaze.

amasTanave sasamarTlo miuTiTebs, rom aviakompaniaTa momsaxurebis tarifis gadideba 

“regulirebis yovelwliuri safasuriT”, laxavs ara marto mgzavrTa interesebs, aramed 

uaryofiTad moqmedebs aviakompaniaTa Semosavalze, radgan bileTis fasis mateba, bune-

brivia, amcirebs mgzavrTa da tvirTis gamgzavnTa raodenobas.“24

unda iTqvas, rom momxmarebelTa uflebebi am SemTxvevaSi marTalia uSualod avia-

kompaniis mxridan irRveva, magram es darRveva gamowveulia imiT, rom aviakompania iZu-

lebulia gazardos transportiT sargeblobis safasuri, imitom rom ixdis momsaxurebis 

safasurs. maSasadame, amiT irRveva saqarTvelos konstituciis 30-e muxliT gaTvalis-

winebuli mewarmeobis Tavisufleba. amrigad, momxmarebelTa uflebebi da mewarmeobis 

Tavisufleba erTmaneTze axdenen gavlenas. rogorc Cans es gaiTvaliswina kanonmdebelma, 

roca konstituciis erT muxlSi gaiTvaliswina orive ufleba.

IV. daxarjuli eleqtroenergiis aRricxvis wesis gavlena 
momxmarebelTa uflebebze (saqarTvelos sakonstitucio sasamarTlos 

2007 wlis 9 Tebervlis №1/1/374,379 gadawyvetileba saqmeze: 
`saqarTvelos moqalaqeebi - Salva naTelaSvili da akaki miqaZe 

saqarTvelos energetikis maregulirebeli erovnuli komisiis (semeki) 
winaaRmdeg“)25

mocemul saqmeSi davis obieqti iyo ,,ss saqarTvelos gaerTianebuli sadistribucio 

energokompaniis“ saerTo moxmarebis mricxvelis mqone abonentebis mier individualuri 

mricxvelis gareSe moxmarebuli eleqtroenergiis raodenobis gansazRvris droebiTi we-

sis damtkicebis Sesaxeb“ saqarTvelos energetikis maregulirebeli erovnuli komisiis 

(semekis) 2006 wlis 17 ianvris №1 dadgenileba (semekis 2006 wlis 29 seqtembris №32 

dadgenilebiT Setanili cvlilebebiT). mosarCeleebi iTxovdnen am aqtis arakonstituci-

urad gamocxadebas saqarTvelos konstituciis 30-e muxlis me-2 punqtTan mimarTebiT, 

24 iqve, p. 7.

25 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 9 Tebervlis №1/1/374,379 gadawyvetileba saqmeze ,,saqa-

rTvelos moqalaqeebi - Salva naTelaSvili da akaki miqaZe saqarTvelos energetikis maregulirebeli erovnuli 

komisiis (semeki) winaaRmdeg“.
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romelic exeba Tavisufal mewarmeobas da momxarebelTa uflebebs. problemaa is, rom 

radganac qveyanaSi individualuri gamricxvelianeba ar iyo damTavrebuli da saxelm-

wifos uwevda SemoeRo saerTo koleqtiuri mricxveliT mosaxleobis mier daxarjuli 

denis aRricxva. es momxmarebels uqmnida bevr problemas. gadawyvetilebis dasabuTebiT 

nawilSi am problemebis Sefasebas iZleva sasamarTlo. naSromis am nawilSi zogierT maT-

ganzea gamaxvilebuli yuradReba. 

1. droebiTi xasiaTis sakanonmdeblo aqtiT momxmarebelTa uflebebis 
darRveva

am gadawyvetilebaSi sasamarTlom aqcenti gaamaxvila imaze, rom droebiTi xasiaTis 

aqtis moqmedebis gaxangrZliveba iwvevs momxmarebelTa uflebebis darRvevas. uflebis 

droebiT darRveva SeiZleba aucileblobiT iyos gamowveuli, magram rodesac es xangr-

Zliv xasiaTs iRebs, maSin aSkarad naTelia uflebis darRveva CaiTvalos konstituciis 

sawinaaRmdegod. sasamarTlo amasTan mimarTebiT aRniSnavs: ,,sadavo dadgenileba garkveu-

li droiT moqmed normatiul aqts warmoadgens. amitomacaa, rom am dadgenilebiT damt-

kicebul wess “droebiTi wesi” ewodeba, rac imaze unda metyvelebdes, rom mas ver eqneba 

da arca aqvs pretenzia, SemoiRos moxmarebuli eleqtroenergiis raodenobis gansazRvris 

sabolood mowesrigebuli, mxareTa interesebiT dabalansebuli sistema. igi warmoadgens 

gardamaval RonisZiebas momxmarebelTa sruli gamricxvelianebis procesSi. Sesabamis-

ad, rogorc eleqtroenergiis momxmarebels, aseve mis mimwodebels gaTviTcnobierebuli 

aqvT aRniSnuli wesis droebiTi xasiaTi. imavdroulad, mosaxleobas aqvs imis molodini, 

rom aRniSnuli wesiT gamowveuli uxerxuloba maleve aRmoifxvreba.“26

sakonstitucio sasamarTlo orWofobs imasTan dakavSirebiT, rom SesaZlebelia sa-

davo aqtma dakargos droebiTi aqtis xasiaTi, mas gauxangrZlivdes moqmedebis vada, rac 

miuRebelia momxmarebelTa uflebebis dacvis poziciidan: ,,sakonstitucio sasamarTlo 

aRniSnavs, rom sadavo aqtis konstituciurobis Sefaseba emyareba mxolod masSi Cadebul 

nebas da ara misi moqmedebis savaraudo gagrZelebis SesaZleblobas. sasamarTlo am 

SemTxvevaSi valdebulia, Seaxsenos semeks, ar gadadgas iseTi nabiji, ris gamoc sadavo 

aqtis moqmedebis xasiaTis sruli transformacia moxdeba, igi dakargavs droebiTi aqtis 

Sinaarss da amiT momxmarebelTa konstituciuri uflebis darRvevis realur saSiSroe-

bas Seqmnis.“27 daskvnis saxiT SeiZleba iTqvas, rom sasamarTlos eWvi ver gaxdeba sadavo 

aqtis arakonstituciurad CaTvlis safuZveli.

2. eleqtroenergiis moxmarebis aRricxvianobis mowesrigeba, rogorc 
momxmarebelTa dacvis garantia

sasamarTlo did adgils uTmobs sadavo aqtis miRebis mizezebs. am sakiTxze Tavisi 

pozicia daafiqsira mopasuxem da procesis sxva monawileebma. mopasuxe Tavis gamosvla-

Si yuradRebas amaxvilebs imaze, rom sadavo aqtis miReba gamowveuli iyo eleqtroen-

ergiiT mosaxleobis momaragebis sferoSi Seqmnili krizisiT, kerZod, energetikis dargSi 

arsebuli problemebiT: ,,mopasuxe mxaris – saqarTvelos energetikis maregulirebeli 

26 iqve, p. I.1.

27 iqve, p. X.2.
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erovnuli komisiis warmomadgenlebis ganmartebiT, sadavo aqti ar unda iqnes cnobili 

arakonstituciurad Semdeg garemoebaTa gamo: ss “saqarTvelos gaerTianebuli sadis-

tribucio energokompania”, romelsac exeba sadavo normatiuli aqti, emsaxureba qveynis 

eqvsasi aTasze met momxmarebels, romelTa umetesobas an saerTod ar gaaCnia mricx-

veli, an igi gamosulia mwyobridan. sadavo aqtis miRebis mizezi iyo is, rom 2000-2004 

wlebSi saqarTvelos energoseqtori kriziss ganicdida, regionebis momarageba eleqtro-

energiiT xdeboda SeferxebebiT, garTulebuli iyo miwodebuli eleqtroenergiis sa-

fasuris amoReba. es mdgomareoba arRvevda momxmarebelTa uflebebsac da energokom-

paniac gakotrebis piras iyo misuli. safrTxe eqmneboda saerTod energetikis dargis 

funqcionirebas da ganviTarebas. amdenad, arsebul mZime realobaSi energetikis dargis 

gajansaRebisaTvis erT-erT prioritetad Tavidanve iqca aRricxvianobis mowesrigeba. 

Tavdapirvelad dasrulda komunaluri gamricxvelianeba da paralelurad daiwyo indi-

vidualuri gamricxvelianeba. am aqtma gaaumjobesa momxmarebelTa mdgomareobac, radgan 

dRes kompania uzrunvelyofs momxmarebelTa 24 saaTian eleqtromomaragebas da, meore 

mxriv, gaizarda kompaniis Semosavlebi.“28 

sasamarTlo procesze monawile mowmeebic daaxloebiT igives imeoreben. magaliTad, 

,,mowme zurab beqaiam sasamarTlos ganumarta, rom saqarTvelos energoseqtorSi Seqmni-

li rTuli mdgomareobis gamo, saqarTvelos regionebs ar miewodebodaT eleqtroener-

gia. swored am dros, saaqcio sazogadoeba saqarTvelos gaerTianebuli sadistribucio 

energokompaniis mmarTvelobam, saxelmwifos mxardaWeriT, miiRo gadawyvetileba, gada-

edga pirveli nabijebi problemis mosagvareblad da daewyo e.w. komunaluri gamricx-

velianeba. aman gamoiRo is dadebiTi Sedegi, rom dReisaTvis, saqarTvelos regionebs 

aqvT 24 saaTiani eleqtromomarageba. koleqtiuri mricxvelis SemoRebis Sedegad, moxda 

Tanxebis amoRebis mniSvnelovani zrda. Tumca komunaluri gamricxvelianeba iyo pirveli 

etapi, paralelurad daiwyo individualuri gamricxvelianeba.“29

sasamarTlos samotivacio nawilidan Cans, rom sadavo aqtis miRebis mTavar mizans, 

rogorc mopasuxe amtkicebs, warmoadgenda ss ,,saqarTvelos gaerTianebuli sadistribu-

cio energokompaniis“ yvela kategoriis momxmareblisaTvis miwodebuli eleqtroenergi-

is safasuris gadaxda. agreTve saerTo moxmarebis ,,mricxvelis mqone abonentebis mier 

individualuri mricxvelis gareSe moxmarebuli eleqtroenergiis raodenobis gansaz-

Rvra. marTalia, sadavo aqtSi es pirdapir ar aris miTiTebuli, magram, rogorc saqmis 

ganxilvis procesidan gairkva, igi kavSirSia mosaxleobis srul gamricxvelianebasTan, 

ris gamoc droebiT xasiaTs atarebs.“30 sasamarTlo gadawyvetilebaSi naTqvamia: ,,saqmis 

masalebidan Cans, rom energetikis sferoSi moxmarebuli eleqtroenergiis aRricxvis 

mowesrigeba erT-erT umTavres problemas warmoadgens. gaumarTavi aRricxvis kvanZis 

pirobebSi adgili aqvs eleqtroenergiis masobriv datacebas, rac uaryofiTad aisaxe-

ba rogorc momxmareblis, ise misi mimwodeblis interesebze. “eleqtroenergetikisa da 

bunebrivi gazis Sesaxeb” saqarTvelos kanonis 28-e muxlis pirveli punqtis mixedviT, li-

cenziati valdebulia, aRricxos mis saSualebebSi gatarebuli eleqtroenergiis sruli 

raodenoba da es informacia xelmisawvdomi gaxados. 36-e muxlis me-3 punqtis “d” qve-

punqtis Tanaxmad ki, ganawilebis licenziati valdebulia, gauwios momxmarebels gamanaw-

ilebeli momsaxureba, komisiis mier dadgenili wesebisa da licenziatis sainvesticio 

28 iqve, aRwerilobiTi nawili, p. „a“. 

29 iqve, p. „b“.

30 iqve, p. III.3.
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programis Sesabamisad.

aRricxvianobis mowesrigeba gulisxmobs yoveli momxmareblisaTvis gamarTuli in-

dividualuri aRricxvis xelsawyos (mricxvelis) damontaJebas, rac saWiroebs Sesabamis 

finansur uzrunvelyofas da etapobrivad xorcieldeba. swored am process ukavSird-

eba komunaluri gamricxvelianeba, rac warmoadgens gardamaval droebiT RonisZiebas. 

ss ,,saqarTvelos gaerTianebuli sadistribucio energokompaniis yofili direqtori 

devid sorntoni semekis Tavmjdomaris saxelze 2006 wlis 14 marts gagzavnil werilSi 

(№241/22-6) aRniSnavs, rom komunaluri gamricxvelianebis proeqti droebiTi iZulebiTi 

nabiji iyo saqarTvelos xelisuflebis mxridan (momxmarebelTa srul individualur gam-

ricxvelianebamde), raTa dawyebuliyo eleqtroenergiis aRricxvianobis mowesrigeba da, 

SeZlebisdagvarad, minimumamde Semcirebuliyo eleqtroenergiis danakargebi.

amdenad, momxarebelTa individualuri gamricxvelianeba xorcieldeba garkveuli 

programis farglebSi da igi saWiroebs Sesabamis da gonivrulad aucilebel dros. saxel-

mwifo, yvela SemTxvevaSi, uflebamosilia da, imavdroulad, valdebulicaa mosaxleobas 

daudginos eleqtroenergiis miwodebis garkveuli wesebi, vinaidan eleqtroenergia war-

moadgens adamianisaTvis sasicocxlod aucilebel sikeTes. socialuri samarTlianoba 

moiTxovs, rom aseTi sikeTeebi Tanabrad xelmisawvdomi iyos momxmareblebisaTvis.

maSasadame, individualuri gamricxvelianebis procesis dasrulebamde saxelmwifos 

interess warmoadgens mosaxleobis eleqtroenergiiT momarageba da aRricxva mis xelT 

arsebuli SesaZlo gzebiT. mxedvelobaSia misaRebi is faqti, rom droebiTi, gardamava-

li wesebi erTgvar aucileblobas warmoadgens sazogadoebrivi urTierTobis axleburad 

mowesrigebis sxvadasxva SemTxvevaSi. amasTan, aucilebelia, rom nebismieri RonisZieba 

(mowesrigeba), romelic adamianis konstituciur uflebebs Seexeba, ar ewinaaRmdegebodes 

konstitucias. sulerTia, es RonisZieba droebiTi xasiaTis iqneba Tu mudmivi. yvela 

SemTxvevaSi, garkveuli miznis misaRwevad gamoyenebuli gza (saSualeba) unda iyos op-

timaluri da samarTliani. dauSvebelia im antiprincipiT sargebloba, rom mizani ama-

rTlebs saSualebas.“31

3. momxmareblis interesebi eleqtroenergiis moxmarebis aRricxvis 
saSualebaTa SerCevis dros

sakonstitucio sasamarTlo calke msjelobs momxmareblis mier daxarjuli ele-

qtroenergiis raodenobis gansazRvris meqanizmze, romelic yvelaze mizanSewonili iqne-

ba momxmarebelTa interesebis dacvis TvalsazrisiT. aRricxva koleqtiuri mricxveliT 

moxdeba Tu individualuriT, momxmareblis interesebi yovelTvis mxedvelobaSia mis-

aRebi. saerTo mricxveliT sargebloba marTalia xdeba momxmarebelTa nebiT, magram es 

ar niSnavs daxarjuli eleqtroenergiis mxolod Tanabrad ganawilebas. abonentebs Seu-

ZliaT TviTon gadawyviton Tanabrad ganawildeba Tu procentulad. sinamdvileSi ki 

energokompania mas Tanabrad anawilebs. sakonstitucio sasamarTlom gadawyvetilebaSi 

aRniSna: ,,arcerTi es saSualeba ar iZleva momxmareblis uflebis dacvis srul garan-

tiebs. piriqiT, maTi gamoyenebis pirobebSi momxmarebeli SeiZleba aRmoCndes uTanazomo 

tvirTis matarebeli. es rom asea, Cans Tavad normatiuli aqtis droebiTi xasiaTidan 

da misi gamoyenebis praqtikidanac. amaze migvaniSnebs isic, rom, Tuki Tavdapirvelad 

“droebiT wesSi” xazi esmeboda momxmarebelTa Tanasworuflebianobisa da samarTliano-

31 iqve, p. III.4.
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bis principebs, dRes moqmed wesSi maTze aRar aris saubari. amdenad, Tavad normatiuli 

aqtis mimRebma organom aRiara, rom misi moqmedebisas ver iqneboda uzrunvelyofili 

momxmarebelTa Cayeneba Tanabar pirobebSi.“32 imasTan dakavSirebiT gaCndeba kiTxva, Tu 

raSi mdgomareobs iZuleba saerTo mricxveliT sargeblobaSi, maSin rodesac  mocemuli 

mricxveliT sargebloba xdeba abonentis nebiT. sasamarTlom am kiTxvas sakmaod didi adg-

ili dauTmo gadawyvetilebaSi. man aRniSna: `sadavo aqtis me-5 muxlis Tanaxmad, momxmare-

blis Tanxmobis safuZvelze, xdeba saerTo mricxveliT sargebloba. aseT SemTxevevaSi, 

sadavo normis Sefasebisas, sasamarTlos ainteresebs raSi mdgomareobs normatiuli iZu-

lebis Sinaarsi. sadavo aqtidan Cans, rom momxmarebeli mxolod maSin sargeblobs saerTo 

mricxveliT, roca saamisod arsebobs werilobiTi Tanxmoba. cxadia, saerTo mricxveliT 

sargebloba SeiZleba mZime tvirTad daawves zogierT momxmarebels. magram gasaTvalis-

winebelia, rom, roca momxmarebeli Tanxmobas acxadebs, aRniSnul risksac acnobierebs 

da misi matarebelic xdeba. mxedvelobaSia misaRebi is garemoebac, rom, roca kanonmdeb-

els Semoaqvs raime pozitiuri urTierTobis mowesrigebis wesi, igi yovelTvis gaTvlilia 

keTilsindisier momxmarebelze. kanonmdebeli emyareba varauds, rom saerTo mricxvelze 

mierTebuli momxmareblebi imoqmedeben keTilsindisierad. igive varauds emyarebian Tvi-

Ton momxmareblebic. Tumca, sadavo wesis SemTxvevaSi, maqsimaluri keTilsindisierebis 

pirobebSic aucdenelia, eleqtroenergiiT sargeblobaSi uTanasworo tvirTi, vinaidan 

Tavad es wesi Seicavs erTi momxmareblis tvirTis sxvebze gadanawilebis (dakisrebis) 

obieqtur safuZvels.

amdenad, saerTo mricxveliT sargeblobisas momxmarebels SeiZleba daawves, jer 

erTi, arakeTilsindisieri momxmareblis tvirTi da, meorec, es tvirTi aucdenelia yve-

las keTilsindisierebis SemTxvevaSic, amgvari sikeTis sargeblobiT gamowveuli tvir-

Tis gadanawilebis normatiuli wesis gamo. e.i. sikeTiT sargeblobis mocemuli wesi obi-

eqturadac iwvevs urTierTobis erT-erTi mxaris SigniT pasuxismgeblobis araTanabrad 

gadanawilebas. ase rom, moxmarebuli eleqtroenergiis gansazRvris es wesi ar SeiZleba 

iqnes miCneuli uxarvezod.

aseT viTarebaSi ibadeba kiTxva, aqvs Tu ara arsebobis ufleba amgvar droebiT nor-

matiul danawess? igi gaumarTlebeli iqneboda im SemTxvevaSi, Tuki momxmarebeli saerTo 

mricxvelze mierTebisas iqneboda normatiuli iZulebis “msxverpli”, rac gamoricxavda 

momxmareblis mxridan Tavisufali nebis SesaZleblobas. momxmareblis Tanxmoba, razedac 

saubaria normatiul aqtSi, sruliad uSinaarso iqneba, Tuki mas ar eqneba SesaZleblo-

ba, uaris Tqmis SemTxvevaSi, sxva gziT daekmayofilebina uflebebi. sxvanairad, saerTo 

mricxvelze momxmarebeli Tavisi nebiT ki ar iqneboda mierTebuli, aramed normatiulad 

iqneboda mibmuli. aseTi viTareba ki seriozul zians moutanda TviT samoqalaqo brunvis 

Tavisuflebas da am brunvis monawilis nebisadmi pativiscemas fiqciad aqcevda.

mxedvelobaSia misaRebi is garemoeba, rom mTeli rigi sikeTeebis sargeblobiT ga-

mowveuli tvirTis mkacri individualizacia am sargeblobis Tanazomierad obieqturad 

SeuZlebelia. amitomac, SeiZleba momxmareblebi SeTanxmdnen, rom gansxvavebuli sarge-

blobis uTanazomo iqneba maTi pasuxismgebloba.

miuxedavad imisa, rom es SeiZleba xdebodes mxareTa Tavisufali nebis safuZvelze, 

saxelmwifo mainc valdebulia, saxelSekrulebo urTierTobis es SemTxvevebi Seafasos 

samarTlianobis kuTxiT da ar dauSvas igi, Tuki aseTi Tavisufleba momxmarebels uTana-

zomod (mometebulad) didi riskis winaSe ayenebs. aseTi riski ki unda Sefasdes (dadgindes) 

32 iqve, p. III.4-5.
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marTlzomieri sinamdvilis farglebSi, vinaidan aravis ar evaleba xelSekrulebis Si-

naarsi aagos arakeTilsindisieri mxaris savaraudo qmedebebze. am ukanaskneli midgomis 

SemTxvevaSi, SeiZleba samoqalaqo brunva arc ki Sedges. am konkretul SemTxvevaSi, saer-

To mricxvelis gamoyenebis Sefasebisas, sasamarTlo, rogorc wesi, amodis misi Sinaarsis 

normatiuli bunebidan. Sefasebis mTavar kriteriumad ver gamodgeba momxmareblis subi-

eqturi damokidebuleba misdami. adresatis qceva ver Secvlis mis Sinaars. saerTo mricx-

velis gamoyenebasTan dakavSirebuli uTanazomo tvirTi, kidev ufro mZimdeba calkeuli 

momxmareblis arakeTilsindisieri moqmedebis Sedegad. sasamarTlo procesidan gamoCn-

da, rom momxmareblebi swored am garemoebas Seuwuxebia. aseT viTarebaSi momxmareblis 

uflebis Selaxvis erT-erTi mizezi maT arakeTilsindisier qmedebebSicaa, Torem, SeTanx-

mebis monawileni mzad arian TavisTavze aiRon keTilsindisier qcevasTan dakavSirebuli 

riski.

amdenad, konkretul momxmarebelze mosuli uTanazomo tvirTi marto sadavo normis 

obieqturi Sedegi ki ar aris, aramed mas ganapirobebs aseve momxmareblis qcevebi. roca 

norma momxmareblebs sTavazobs garkveuli moqmedebis SesaZleblobas, es ar niSnavs, 

rom maT es moqmedeba ganaxorcielon arakeTilsindisierad. saxelSekrulebo iZulebis 

tradiciuli SemTxvevebisagan gansxvavebiT, roca mxolod SeTavazebuli piroba iwvevs 

usamarTlo Sedegebs, am konkretul SemTxevevaSi Tavad SeTavazebuli saSualebis ara-

keTilsindisieri gamoyenebiTac mZimdeba mdgomareoba. rom ar iyos es ukanaskneli momen-

ti, advili SesaZlebelia, damdgari uTanazomo tvirTi gacilebiT naklebi aRmoCeniliyo. 

saqmis ganxilvidan gamoCnda, rom calkeuli momxmareblebi eleqtorenergias moixmaren 

araekonomiurad, ris gamoc, maTi arakeTilsindisierebiT gamowveuli Sedegebi nawildeba 

keTilsindisier momxmarebelze. es garemoeba imazec unda migvaniSnebdes, rom momxmare-

beli gaucxoebulia mis mier dadebuli SeTanxmebisagan. im viTarebaSi, roca SeTanxmeba 

ver aRwevs mizans, mas SeuZlia gavides am SeTanxmebidan da sxva gziT daikmayofilos in-

teresi, igive individualuri mricxvelis, anda sadavo aqtis me-6 muxlis gamoyenebiT.“33

sasamarTlos poziciidan Cans, rom momxmarebelze uTanazomo tvirTis dawolis 

mizezi bevria. maT Soris erT-erTia zogierTi momxmareblis arakeTilsindisiereba, Tvi-

Ton xarjebis ganawilebis wesi. mxedvelobaSia misaRebi is garemoebac, rom momxmare-

beli iZulebulia miuerTdes saerTo mricxvels, vinaidan mas ara  aqvs individualur 

mricxvelze wvdoma. yuradsaRebia sasamarTlos is azric, rom miuxedavad momxmareblis 

Tanxmobisa isargeblos saerTo mricxveliT, saxelmwifo mainc valdebulia daicvas igi 

zedmeti riskebisagan. 

4. koleqtiuri mricxvelebiT - eleqtroenergiis moxmarebis 
momwesrigebeli droebiTi aqtis vadaze adre gauqmebis gavlena 

momxmarebelTa uflebebze

sasamarTlo am saqmis ganxilvis procesSi, orive mxarisa da mowmeebis mosmenis Sem-

deg mivida im daskvnamde, rom koleqtiuri mricxveliT eleqtroenergiis aRricxva da 

xarjebis momxmareblebze ganawilebis meqanizmi ar pasuxobs samarTlianobis moTxovnebs. 

amasTan, sasamarTlom yuradRebiT Seiswavla is uaryofiTi Sedegebi, rac dadgeboda am 

aqtis vadaze adre gauqmebiT. sasamarTlos kvlevam  aCvena, rom am SemTxvevaSi momx-

mareblisaTvis dadgeboda gamousworebeli Sedegi, totalurad dairRveoda asiaTasobiT 

33 iqve, p. VI.6.
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momxmareblis uflebebi imis gamo, rom maT SeuwydebodaT eleqtroenergiis miwodeba. 

isini ver isargeblebdnen koleqtiuri mricxvelebiT, individualuris dayenebas ki didi 

dro dasWirdeboda. sasamarTlom es problema calke gamoyo gadawyvetilebis samotiva-

cio nawilSi da aRniSna: ,,am konkretul SemTxvevaSi momxmareblis uflebis SezRudvis 

specifikur SemTxvevasTan gvaqvs saqme. es is SemTxvevaa, roca sikeTiT sargeblobas Sei-

Zleba mohyves arasasurveli tvirTi momxmareblisaTvis. mosarCeleTa azriT, swored amis 

gamo unda gauqmdes sadavo aqti. yovelive es sasamarTlos gauCens axal kiTxvas: ra Sede-

gebs gamoiwvevs sadavo aqtis gauqmeba momxmareblisaTvis – misi uflebebis ufro efeq-

tian dacvas, Tu piriqiT, am uflebebis dacvis garantiebis Semcirebas. am kiTxvaze pasuxi 

damokidebulia imaze, Tu sxva ra RonisZiebas SesTavazebs saxelmwifo mas am konkretul 

SemTxvevaSi. sasamarTlo procesze gairkva, rom im saSualebebze ukeTesis SeTavazeba, 

razedac saubaria sadavo aqtSi, faqtobrivad SeuZlebeli iyo. mosarCeleTa pasuxidanac 

irkveva, rom sadavo aqtiT gaTvaliswinebuli saerTo mricxveliT eleqtorenergiis mox-

marebis wesis alternativas mxolod individualuri mricxveli warmoadgens. saxelmwifo 

marTlac hpirdeba maT individualur gamricxvelianebas etapobrivad, manamde ki sTava-

zobs sadavo aqtiT gaTvaliswinebul wess.

sasamarTlosaTvis naklebad damajerebelia mosarCeleTa mxridan imisi mtkiceba, rom, 

Tuki gauqmdeba sadavo aqti, momxmareblebs eqnebaT SesaZlebloba, umalve gamoiyenon 

individualuri mricxvelebi, romlebic yvela maTgans dResac gaaCnia. mosarCelis am 

gancxadebasTan dakavSirebiT unda iTqvas, rom sasamarTlosaTvis ucnobia es faqti sinam-

dviles Seesabameba Tu ara. asec rom iyos, yvela SemTxvevaSi, mricxveli vargisiani unda 

iyos gamoyenebisaTvis. mopasuxis warmomadgenelTa mier motanili informaciiT, advili 

SesaZlebelia, rom aseTi mricxvelebis sakmao nawili iyos mwyobridan gamosuli. igive 

daadastura mowme daviT miqautaZem. man aRniSna, rom vidre daidgmeboda saerTo mricx-

velebi, manamde individualuri mricxvelebis garkveuli raodenoba ar muSaobda. amde-

nad, Tuki aseTi mricxveli ar aRmoCndeba vargisiani da momxmarebeli ver SeiZens axals, 

aseT SemTxvevaSi, igi SeiZleba darCes saerTod eleqtroenergiis gareSe. individualuri 

mricxveliT sargeblobis SesaZleblobas momxmarebeli arc axlaa moklebuli da SeuZlia 

gamoiyenos igi. saerTo mricxvelis arseboba mas amaSi xels ar SeuSlis. sadavo aqtis 

gauqmebis efeqti am mizniT iqneba mxolod is, rom momxmarebeli aRmoCndeba mxolod 

erTaderTi saSualebis pirispir da iZulebuli iqneba, iqonios gamarTuli individual-

uri aRricxvis xelsawyo. Tuki sadavo aqtis moqmedebis pirobebSi man SeiZleba gaakeTos 

arCevani, Semdeg mas amis SesaZlebloba aRar eqneba.

amgvarad, sadavo aqtis arakonstituciurad cnoba sulac ar aris momxmareblis, ro-

gorc susti mxaris interesebis dacvis ukeTesi saSualeba, vinaidan erTaderTi uxarvezo 

da yvelaze samarTliani saSualebaa individualuri mricxveli, romlis dayenebis val-

debulebac momxmarebelTa sruli gamricxvelianebis proeqtis farglebSia SeTavazebuli.

yovelive aRniSnuli avaldebulebs saxelmwifos, amowuros normatiuli Zalisxmeva 

uflebis dacvis uxarvezo wesis damkvidrebisaTvis. am mimarTulebiT saxelmwifos val-

debuleba iq mTavrdeba, roca dgeba Sesrulebis SeuZlebloba.“34

amrigad, gamodis, rom Tavisi bunebiT arakonstituciuri droebiTi aqtis gauqmebi-

Tac SeiZleba dadges mZime Sedegebi momxmareblisaTvis. vfiqrobT,  es aqti, mudmivi xas-

iaTis rom yofiliyo, mas sasamarTlo cnobda Seusabamod konstituciasTan.

34 iqve, p. VIII.7.
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5. eleqtroenergiis safasuris gadauxdelobis gamo pasuxismgeblobis 
individualizaciaze uari, rogorc momxmareblis uflebis darRvevis 

mizezi

rogorc ukve aRiniSna, koleqtiuri (saerTo)a mricxvelis gamoyenebisas problemas 

warmoadgens konkretuli momxmareblis pasuxismgeblobis arasworad gansazRvra. ener-

gokompania dainteresebulia momxmareblisgan amoiRos daxarjuli eleqtroenergiis sa-

fasuri. amitomac, isini Tvlian, rom maT winaSe valdebuli subieqtebi momxmarebelTa 

jgufebia. erTeuli momxmarebeli, rogorc kerZo pasuxismgeblobis piri, ignorirebu-

lia. amitomacaa, rom SeiZleba eleqtroenergia ar daxarjo an cota daxarjo, magram 

mainc unda gadaixado sxvebis toli gadasaxadi. gadawyvetilebaSi vkiTxulobT: ,,saqmis 

masalebidan Cans, rom sxvadasxva dawesebulebaSi, momxmarebelTa mxridan, aseulobiT sa-

Civari Sesula aRniSnul darRvevebTan dakavSirebiT, kerZod, saqarTvelos parlamentSi 

da saqarTvelos mTavrobaSi, semekSi, masTan arsebul momxmareblTa interesebis sazoga-

doebriv damcvelTan, saxalxo damcvelTan, saerTo sasamarTloebSi. miuxedavad amisa, 

calkeul SemTxvevaSi mdgomareoba gamosworebis nacvlad gauaresebula.

ss “saqarTvelos gaerTianebuli sadistribucio energokompaniis” mxridan sadavo aq-

tis Seusruleblobis sakiTxi semeks ramdenjerme ganuxilavs, kerZod, aRniSnulTan da-

kavSirebiT semekma jer 2005 wlis 15 ivliss miiRo gadawyvetileba (№11/1), Semdgom 2005 

wlis 28 dekembers (№28/1), bolos ki 2006 wlis 9 agvistos (№21/1). am gadawyvetilebaTa 

Sinaarsidan Cans, rom energokompania upasuxismgeblod mokidebia semekis gadawyvetile-

bebs. kerZod, dasturdeba is faqti, rom energokompania Tavis saqmianobas kvlav agr-

Zelebs sadavo dadgenilebis ZiriTadi debulebebis darRveviT. saqmeSi arsebuli sxva 

masalebidanac (amonawerebi semekis 2005 wlis 15 ivlisis sxdomis №14 oqmidan da 2006 

wlis 9 agvistos sxdomis №21 oqmidan; ss “saqarTvelos gaerTianebuli sadistribucio 

energokompaniis” q. quTaisis momsaxurebis centris mier semekis 2006 wlis 17 ianvris 

№1 dadgenilebiT damtkicebuli “ss “saqarTvelos gaerTianebuli sadistribucio en-

ergokompaniis” saerTo moxmarebis mricxvelis mqone abonentebis mier individualuri 

mricxvelis gareSe moxmarebuli eleqtroenergiis raodenobis gansazRvris droebiTi we-

sis” Sesrulebis Semowmebis 2006 wlis 1 aprilis aqti; momxmarebelTa interesebis sazo-

gadoebrivi damcvelis moxsenebiTi baraTi semekis 2006 wlis 17 ianvris №1 da 31 martis 

№13 dadgenilebebis Sesrulebis mimdinareobis Sesaxeb da sxva) Cans, rom energokompania 

ignorirebas ukeTebs aRniSnuli aqtis moTxovnebs. kerZod, energokompania ar cdilobs 

aRricxos individualuri mricxvelebi da maTi arsebobis SemTxvevaSi ar axdens saerTo 

mricxvelis Cvenebidan maT gamoklebas. ase magaliTad, erT-erT momxmarebels, romelsac 

aqvs ori naTura da televizori, saerTo mricxveliT, daericxa 417 lari, maSin roca 

misi individualuri mricxveliT oTxi Tvis ganmavlobaSi dafiqsirebulia 126 kvt.sT., 

momxmarebelTa mxridan werilobiTi Tanxmobis ararsebobis SemTxvevaSic xdeba saerTo 

mricxvelebiT maTi momsaxureba, rac sadavo aqtis momxmarebelze iZulebiT gavrceleba-

ze migvaniSnebs; arasworad xdeba eleqtroenergiis xarjis daricxva, saerTo mricxvelze 

mierTebul abonentebs ar akleben qselSi eleqtroenergiis danakargebs, ramdenime abonen-

tis mier eleqtroenergiis safasuris gadauxdelobis gamo mis miwodebas uwyveten yvela 

abonents da a.S. safasuris gadauxdelobis gamo eleqtroenergiis miwodebis SewyvetasTan 

dakavSirebiT, sadavo normatiuli aqti Seicavs me-10 muxls, romelSic naTqvamia: “momx-

mareblebisaTvis, eleqtroenergiis miwodebis Sewyveta gadauxdelobis mizeziT ar mox-

deba Ramis saaTebSi, SabaT-kviras, oficialur sadResaswaulo dasvenebis an maT wina 

Tamar zoiZe
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dRes.”sakonstitucio sasamarTlo aRniSnavs, rom sadistribucio energokompania aras-

worad ganmartavs am normas, amodis ra im mcdari poziciidan, rom TiTqos momxmarebelTa 

jgufebi arian misi abonentebi da ara calkeuli momxmarebeli, eleqtroenergiis ro-

gorc miwodebas, ise mis Sewyvetas axdens yvelas mimarT. miT umetes, Tu es xorcieldeba 

im SemTxvevaSi, roca eleqtroenergiis safasurs ixdis momxmarebelTa umetesoba, igi 

yovlad miutevebelia da principulad ewinaaRmdegeba rogorc pasuxismgeblobis bunebas, 

ise riskebis zomier ganawilebas. nebismieri momxmarebeli energokompaniis damoukidebe-

li abonentia da man damoukideblad unda agos pasuxi gadauxdelobis gamo.“35

sakonstitucio sasamarTlom yuradReba gaamaxvila pasuxismgeblobis individual-

izaciaze da uaryofiTad Seafasa koleqtiuri pasuxismgebloba: ,,energokompania valdebu-

lia, gamoiyenos mis xelT arsebuli marTlzomieri gzebi, raTa moxdes pasuxismgeblobis 

individualizacia da sruliad usafuZvlod, rogorc amas mosarCeleebi aRniSnaven, mTe-

li sofeli ar aRmoCndes mZevlis rolSi. koleqtiur pasuxismgeblobas ver amarTlebs 

mowme zurab beqaias mxridan gakeTebuli is gancxadeba, rom aRniSnuli dakavSirebulia 

garkveul xarjebTan. energokompaniam unda gaiTvaliswinos is sinamdvile, rom sadavo we-

sebiT gamowveuli uaryofiTi riskebis matarebeli ar aris marto momxmarebeli. dauSve-

belia sakuTari riskis sxvaze gadakisreba. Tuki vinme ar ixdis eleqtroenergiis safa-

surs, anda iparavs sxvadasxva aramarTlzomieri gziT, energokompania uflebamosilia, 

gamoiyenos maT mimarT kanonmdeblobiT gaTvaliswinebuli zomebi.“36

daskvna

naSromSi ganxiluli sasamarTlo praqtika cxadyofs, Tu ra didi mniSvneloba aqvs 

momxmarebelTa  uflebebis dacvas qarTul realobaSi. sakanonmdeblo siaxleebis miuxe-

davad, es dargi jer kidev gadafasebis da Camoyalibebis procesSia. Sesabamisad sasamarT-

los rolic am miznis miRwevisaTvis gadamwyvetia. 

mdidari sasamarTlo precedentis arseboba maRali samomxmareblo kulturis maniSne-

belia. momxmareblis uflebebze xazgasma da ZiriTadi uflebis rangSi aRiareba mxolod 

konstituciidan Tu sxva sakanonmdeblo aqtebidan ar unda ikiTxebodes. pirvel rigSi 

saxelmwifos mxridan unda iyos igi uzrunvelyofili Sesabamisi praqtikuli meqanizme-

bis gamoyenebiT. amis aucilebloba dagvanaxa sasamarTlo gadawyvetilebebSi wamoWrilma 

samarTlebrivma problemebma. magaliTad, rogoricaa arasamarTliani tarifis dawesebis 

mcdeloba, daxarjuli eleqtroenergiis araswori aRricxva, Warbi tarifebis daweseba, 

monopoliuri mdgomareobis borotad gamoyeneba da a.S. 

evrokavSirTan asocirebis xelSekrulebis fonze qarTuli kanonmdebloba kidev 

ufro daixveweba momxmarebelTa uflebebis dacvis dargSi.  

35 iqve, p. IX.8.

36 iqve, p. IX.9.
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THE INFLUENCE OF WESTERN LAW OVER THE GEORGIAN LEGAL SYSTEM PRIMARILY 
TOWARDS THE RIGHT OF OWNERSHIP : THE HISTORICAL AND CURRENT STANDING

ABSTRACT

This topic has been on the agenda for a long  me. A  er the great codifi ca  ons, the western law has gre-
atly infl uenced eastern legal culture. The recep  on of the Swiss Civil Code in Turkey is more than enough for 
the illustra  on. The very same process con  nues up un  l now. The impact of German law over the Chinese 
new civil code is also huge. Georgia has been historically under the infl uence of wester (Graeco-Roman), as 
well as eastern (Arabic, Persian, Turkish) systems. However, the language (content) of the law has a western 
touch, since the eastern part was largely involuntary and superfi cial. The concept of ownership was conside-
rably advanced in ancient Georgian and it has some similari  es with the Roman Law. The term – “ownership” 
has been formed several centuries before, compared to other European countries. However, Russia’s annexa-
 on of Georgia twice stopped this process. In this le  er, we end with the Soviet annexa  on. We would like to 

convey the current situa  on in a separate le  er.
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besarion zoiZe*

dasavluri samarTlis gavlena qarTul samarTalze                      
(upiratesad sakuTrebis uflebasTan dakavSirebiT):                  

istoriuli da Tanamedrove mdgomareoba**

nawili pirveli

1. qarTuli samarTlis adgili samarTlis Zvel sistemebSi

sakuTrebis uflebis Semecneba rTuli iqneba Tu ar gvecodineba Zveli qarTuli 

samarTlis adgili samarTlis imdroindel sistemebSi. unda iTqvas, rom saqarTvelo Ta-

visi geografiuli mdebareobis gamo istoriulad ganicdida sxvadasxva samarTlebrivi 

kulturis gavlenebs.1 es dasturdeba samarTlis umTavresi ZeglebiT, rogoricaa vax-

tang VI-is samarTlis wignTa krebuli, specialuri samarTlis Zeglebi da sasamarTlo 

praqtika. am Zeglebis mTavari sulieri sakvebi iyo qristianuli moZRvreba samarTlisa 

da samarTlianobis Sesaxeb, romlis mTavari devizia samarTlianad moqmedeba, Tundac, 

es did tanjvasTan iyos dakavSirebuli. ioanes saxarebaSi vkiTxulobT: „24 nu gansjiT 

SexedulebiT, aramed samarTliani msjavriT gansajeT“ (ioane 7.24). petre mociquli am-

bobs: „14 magram netarni xarT Tqven, rom itanjoT kidec simarTlisaTvis. maTi SiSiT 

nurc SeSindebiT da nurc daRondebiT“ (petre mociquli, pirveli werili, Tavi 3.14). 

jer erTi, es ganpirobebuli iyo imiT, rom saqarTvelo uZvelesi droidan warmoadgenda 

qristianul qveyanas da meorec, Zvelad saero da saeklesio samarTali qmnida samarTlis 

erTian sxeuls da cxadia es mTlianoba samarTlis Zeglebsac etyoba. saerTod, am Tvise-

bis matarebelia TiTqmis yvela feodaluri saxelmwifo, rac erTgvari xelisSemSleli 

faqtoric iyo samarTlis, rogorc socialuri cxovrebis momwesrigebeli normebis Camo-

sayalibeblad. Tu qristianul qveynebSi samarTlis organizmSi igrZnoba erTgvari gadax-

ra saero samarTlisaken, rac bunebrivad iwvevda sekularizaciisaken miswrafebas, amas 

ver vityviT muslimanuri qveynebis mimarT. iq religiis farTo gavlena saero cxovrebaze, 

ganapirobebda imas, rom mometebulad Zlieri iyo misi roli samarTlis saxismetyvelebis 

gansazRvraSi. es am tipis samarTlis saxeldebaSic aisaxa da dResac moixsenieba, rogorc 

„muslimanuri samarTlis sistema“. saqarTvelo warmoadgenda im qveyanas, sadac jerovani 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori, TinaTin wereTlis saxelobis 

saxelmwifosa da samarTlis institutis mTavari mecnier TanamSromeli, Tsu-s iuridiul fakultetTan arse-

buli Tanamedrove kerZo samarTlis institutis direqtori.

** moxseneba saerTaSoriso konferenciaze, romelic Catarda Tsu iuridiuli fakultetis Tanamedrove kerZo 

samarTlis institutisa da alte universitetis samarTlis skolis organizebiT 2023 wlis 28 ivliss, Temaze: 

„dasavluri samarTlis gavlena aRmosavleTis qveynebze (istoriul da Tanamedrove konteqstSi)“.

1 ix. Zoidse B., Georgisches Recht als Teil des Europäischen Rechts (Historischer Aspekt), Working Papers on European Law, №2, 2009, 
5-19. am Temaze aseve detalurad ix. Gábor Hamza, Fortleben der Tradi  on des römischen Rechts (ius Graeco-Romanum) in 
der Entwicklung des Privatrechts und in der Neukodifi ka  on des Zivilrechts in Georgien (Sakartwelo). Iuris Scripta Historica-KVAB XXX. 
Ius Commune Graeco-romanum’: Essays in Honour of Prof. Dr. Laurent Waelkens, Peeters/Leuven-Paris-Bristol, 2019, 139-147. goCa 

feraZe, prokuraturis istoriisaTvis saqarTveloSi, narkvevi I, VI-XVIII ss, Tb., 2017. mTeli wigni gaJRenTilia 

saqarTveloze dasavlur-aRmosavluri gavlenebis analiziT, maT Soris moZiebulia axali masalebi, saidanac 

Cans, rom dasavleTi (evropa) marTlac Cveni istoriuli bedisweraa.
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pativi hqonda migebuli sxvadasxva tipis samarTlebriv sistemebs im TaviseburebiT, rom 

sayrdeni iyo qristianul moZRvrebaze dafuZnebuli samarTali, aseve winaqristianuli. 

es ar iyo xelisSemSleli, qveyanaSi adgili hqonoda gansxvavebuli religiis aRmsarebel-

Ta uflebebis Tanasworad dacvas. amas SesaniSnavad gamoxatavs erTi qarTuli andaza, 

romelic ambobs: „leki an TaTari da Seni Zma rom Cxubobdnen swori samarTali miecio“.2  

saqarTvelo saukuneebis ganmavlobaSi ganicdida berZnul-romauli da aRmosavlu-

ri samarTlis zemoqmedebas3. pirvelis gavlena upiratesad emyareboda qarTuli saxel-

mwifos bunebasa da moTxovnilebebs, mis RirebulebiT orientacias, meore ki, masTan 

sruliad sapirispiro da metwilad Tavsmoxveuli iyo. aman ganapiroba is, rom vaxtang 

VI-m qarTuli samarTlis sakodifikacio krebulSi qarTuli samarTlis Zeglebis garda 

Seitana berZnul-romauli samarTlis Zeglebi, romlebic sxvadasxva gziT iyo recepcire-

buli qarTul sinamdvileSi. es ZiriTadad ganpirobebuli iyo imiT, rom saqarTvelo kul-

turul-RirebulebiT konteqstSi Tavis Tavs ganixilavda berZnul-romauli samyaros 

nawilad. am mizezTa gamo, garkveuli azriT, mas miiCnevdnen sakuTar samarTlad. amito-

mac, moixseniebian isini „qarTul versiebad“. ar darCenila saero da saeklesio cxovrebis 

sfero, romelzedac gavlena ar moexdina samarTlis am sistemas. es kidev ufro cxadi 

Seiqmna didi kodifikaciebis xanaSi. romis samarTlis mier SemuSavebuli samarTlebrivi 

kategoriebi, cnebebi, gansazRvrebebi, institutebi kargad moergo kapitalistur urT-

ierTobebze agebul samoqalaqo kodeqsebs. saqarTvelosTvis ki am mimarTulebiT ruseTis 

imperia aRmoCnda didi dabrkoleba. bizantiis imperiis dacemam saqarTvelos evropisaken 

mimavali pirdapiri gza Cauketa. berZnul-romauli samarTlis gverdiT saqarTveloSi 

moqmedebda aRmosavluri samarTlis Zeglebi, romelTagan gansakuTrebiT gamorCeulia 

„xelmwifis karis garigeba“ (XIV s.) da „dasturlamali“ (XVIII s.). erTic da meorec, samo-

qmedo Zegli iyo saqarTveloSi, oRond maTi Seqmna ganapiroba qarTuli saxelmwifos im-

droindelma mdgomareobam, aRmosavluri eqspansiis moZalebam. amitomac, SegviZlia vTq-

vaT, rom es Zeglebi obieqturi aucileblobiT gamowveuli produqtia da ara qarTuli 

saxelmwifos WeSmariti RirebulebiTi orientaciis gamoxatuleba. isini tipuri sajaro 

samarTlis Zeglebia.

maSasadame, saqarTvelo warmoadgenda berZnul-romaul da aRmosavlur kulturaTa 

erTdrouli zemoqmedebis asparezs. gavlenebis obieqts. gansxvaveba am gavlenebisa prin-

cipulia, rac imaSi mdgomareobs, rom pirvels qarTuli saxalxo goni advilad iTvisebda 

da sakuTari RirebulebiTi msoflmxedvelobis nawilad aqcevda, meores rac Seexeba, igi 

mxolod formaluri xasiaTisa iyo da Tu movlenis SinaarsSic axerxebda SeRwevas, es 

ufro sajaro mmarTveloba-gamgeblobis sfero iyo. qarTvel istorikosebs garkveviT 

aqvT es sakiTxi Seswavlili da im daskvnamde mividnen, rom aRmosavluri gavlenebi kerZo 

samarTlis sferoSi upiratesad Semoifargleboda terminologiur doneze, romelsac 

hfaravda movlenis berZnul-romauli Sinaarsi.4 Tumca, calke unda gamovyoT miwaTm-

flobeloba, sadac dasturdeba arabul-Turquli gavlenebi, zogjer marto formaluri, 

zogjer Sinaarsobrivi, gansakuTrebiT saqarTvelos im regionebSi, sadac qarTuli ter-

itoriebis okupaciuri reJimebi zogjer ramdenime saukune grZeldeboda. istorikose-

2 ix. Tedo saxokia, qarTuli andazebi, Tb., 2012, 140. 

3 ix. Zoidse B., Georgisches Recht als Teil des Europäischen Rechts (Historischer Aspekt), Working Papers on European Law, №2, 2009, 
5-11. islamuri samarTlis TaviseburebaTa Sesaxeb ix.: Zweigert K., Kötz H., Einführung in die Rechtsvergleichung, 3. Aufl age, 
Tübingen, 1996, 296-306.

4 Besarion Soidse, dasaxelebuli naSromi, 11-13; detalurad aRmosavluri gavlenis Sesaxeb ix.: valerian gabaSvi-

li, Sromebi, tomi pirveli, Tb., 2001. 

besarion zoiZe
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bis mier dasturdeba aseve qarTul samarTalze germanulis gavlenebi. marTalia es ar 

iyo Zlieri, Tumca, qarTveli mefeebis interesebi mipyrobili iyo germanuli samarTlis 

mimarT im mizniT, rom ukeT moewyoT qveynis mmarTveloba. istorikosebi gadmogvcemen, 

rom mefe erekles sparsulidan qarTulad uTargmnia da TbilisSi 1781 wels samefo stam-

baSi daubeWdia germaneli ganmanaTleblis zonenfelsis Txzuleba _ „sapolicio, savaWro 

da safinanso mecnierebis safuZvlebi“.5 mefis ganzraxva iyo am wignis ideebi cxovreba-

Si gaetarebina. es wigni venaSi 1765-1776 wlebSi sam tomad gamoica. misi maxasiaTebeli 

is aris, rom sapolicio samarTalSi calsaxad gamokveTilia adamianis ZiriTadi ufle-

bebisadmi pativiscema. reformatori mefis ganzraxulobani am azriT gansakuTrebuli 

aRniSvnis Rirsia. amas isic unda davumatoT, rom mefe savaWro-safinanso samarTliTac 

interesdeba. unda vifiqroT, rom aseTi gemovnebis mefes sxva ganzraxulobac eqneboda, 

kerZod, qarTuli samarTlis mTlianad evropul yaidaze moqceva, magram, sul male, 1783 

wels formdeba ruseT-saqarTvelos Soris xelSekruleba, e.w. „georgievskis traqtati“, 

ramac aRviri amosdo mefis wadilebs da sabolood mouspo saqarTvelos pirdapiri gza 

evropisaken. mokled, orjer gadaeketa saqarTvelos dasavleTisaken mimavali gza jer 

kidev feodalizmis xanaSi. pirveli, es iyo 1453 wels bizantiis imperiis damxoba Tur-

qebis mier da meore, 1783 wels faqtobrivad qarTuli saxelmwifos gauqmebiT (sabolood 

es gvian moxda) da rusuli mmarTvelobis SemoRebiT saqarTveloSi. eqvsi saukune gadis 

bizantiis dacemidan da evropul yaidaze ganxorcielebuli samarTlebrivi reformebis 

miuxedavad, saqarTvelos mezobeli TurqeTi jer ar gamxdara evrokavSiris wevri. mTa-

varia, mas mtkiced aqvs ganzraxuli miaRwios amas. ruseTi, istoriulad, saqarTvelos 

mudmivad ayenebda uimedo molodinebis reJimSi da bolos iqca Cveni qveynis sakmaod didi 

nawilis dampyrobel okupantad. man es ar ikmara da ukrainasTan omis gaCaRebiT mTeli 

dasavluri kultura, romelic saukuneebis ganmavlobaSi yalibdeboda, safrTxis qveS 

daayena. istoriuli bedukuRmarTobis bralia, rom saqarTvelom jer kidev bolomde ver 

daimkvidra Tavisi adgili evropuli samarTlis Tanamegobrobis sivrceSi. 

ruseTis imperiaSi iZulebiTi gaerTianebis Semdeg, saqarTveloSi TandaTanobiT mo-

qmedeba Sewyvita qarTulma kanonebma da igi aRmoCnda rusuli kanonebis tyveobaSi, im 

kanonebis moqmedebis sivrceSi, romelSic yvelaze dabali Rirebuleba iyo adamiani. faq-

tobrivad vaxtang VI-is kanonebma, Tu mxedvelobaSi ar miviRebT ramdenime muxls, moq-

medeba Sewyvita.6 ruseTis kanonTa wignebiT wesrigdeboda samoqalaqo da sajaro cxovre-

ba, Tu mxedvelobaSi ar miviRebT CveulebiTi samarTlis moqmedebas.

2. sakuTrebis uflebis gamomxatveli terminis mokle ganmarteba

sakuTrebis istoriul ganmartebas misi gamomxatveli terminiT daviwyeb. termini ga-

moiyeneba ama Tu im sagnis saxeldebis aRsaniSnavad. igi sagnis bunebis Sesatyvisi unda 

iyos. amitomac, terminis SerCeva Tu warmoSoba-gamogoneba scildeba Cveni gemovnebis 

sferos da sagnis obieqturad arsebuli Tvisebani gvaniSneben, romeli termini miesad-

ageba mis bunebas. samarTlebrivi kategoriebi dasrulebuli saxiT yalibdeba xangrZlivi 

5 zonenfelsi miekuTvneba im avtors, romelic mixeil Stolaisma Seitana me-20 saukunemdeli gamoCenili 

iuristebis biografiul leqsikonSi: ix.: Juristen: ein Biographisches Lexikon.Von der An  ke bis zum 20.  Jahrhundert / hrsg, 
von Michael Stolleis – München: beck, 2001, 592-594.

6 ix. Zoidse B., Georgisches Recht als Teil des Europäischen Rechts (Historischer Aspekt), Working Papers on European Law, №2, 2009, 
13–14. detalurad ix.: jorbenaZe s., qarTuli samarTali ruseTis imperiis kanonTa krebulSi - „qarTuli samar-

Tlis istoriis sakiTxebi“, tomi V, Tb., 197-205. 
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evoluciis Sedegad. amis gamo SesaZloa, rom maTi gamomxatveli terminebi droisa da 

sivrcis kvalobaze ganicdides saxecvlilebas. sakuTrebis gamomxatveli terminic am 

kanonzomierebiT yalibdeboda. amas pirvel rigSi ganapirobebda sakuTrebisa da mflo-

belobis siaxlove. qarTvelma mkvlevrebma sakmaod detalurad Seiswavles es sakiTxi, 

rac erTgvarad gviadvilebs masze msjelobas. romis samarTalSi sakuTrebis uflebas 

gamoxatavda termini: dominium (sinonimi proprietas), rac aRniSnavda materialur saganze 

piris zogad samarTlebriv batonobas da gansxvavdeba possession-isgan (mflobelobisgan), 

romelic nivTis mimarT faqtobriv batonobas gamoxatavda.7 sakuTrebis uflebis saCvene-

blad dominium-is Sesatyvisi termini _ „sakuTreba“, qarTul sinamdvileSi dasturdeba X 

saukunis ZeglSi _ „serapion zarzmelis cxovreba“. masSi daculi cnobis mixedviT, didma 

mTavarma giorgi CorCanelma Tavisi qoneba das da disSvilebs „sakuTrebiT ganuTvisa“.8 

aRsaniSnavia, rom dasavleT evropis qveynebSi sakuTrebis uflebis gamomxatveli ter-

minebi gacilebiT gvian Camoyalibda. magaliTad, germaniaSi XIII saukunis ZeglebSi vxvdeb-

iT,  XVI saukunidan ki, igi mtkiced ikidebs fexs ruseTSi, xolo dominium-is Sesatyvisi 

termini XVIII saukuneSi Camoyalibebula.9

mflobelobis gamosaxatavad gamoiyeneboda termini „qoneba“. araa gamoricxuli, rom 

„serapion zarzmelis cxovrebaSi“ naxmari termini „raica aqunda“, swored im obieqtebis 

aRmniSvneli iyos, romelic eqskluziurad mTavris Zalauflebis qveS iyo. gamodis, rom 

didma mTavarma, memkvidreobis gziT, aRniSnul pirebs gadasca nivTebi, romelic Seadgen-

da mis sakuTrebas. 

3. romis samarTlis gavlena mflobelobis doqtrinaze

sakuTrebis uflebis evolucia mflobelobasTan erTad mimdinareobda. Zvel samar-

TalSi, gansakuTrebiT Sua saukuneebSi, Zneli iyo erTmaneTisagan gagemijna-gagerCia sa-

kuTrebis ufleba mflobelobisagan. es yvelaze naTlad Cans feodaluri danawevrebuli 

sakuTrebis institutSi. am sakiTxs calke SevexebiT. am jerze sainteresoa is, Tu ra 

msgavsebaa romaul mflobelobasTan qarTuli samarTlisa. es sakiTxic farTod gamoi-

kvlies samarTlis istorikosebma da mogviwevs maTi Sexedulebebis damowmeba. am prob-

lemiT erT dros mec davinteresdi da SeZlebisdagvarad Sevajame arsebuli samecniero 

Sexedulebani.10 mflobelobis aRsaniSnavad Zvel qarTulSi mravali termini gamoiyene-

boda, romelTa nawili nivTTan uflebriv kavSirze migvaniSnebda, nawilic ki, aRniSnavda 

martooden nivTis pyrobis faqts, rogorc romis samarTalSi iyo “detenzio”. ivane javax-

iSvilis gamokvleviT mflobelobis gamosaxatavad IX saukunidan gamoiyeneboda termini 

„qonebai“. misi azriT, igi ar warmoadgenda kerZo sakuTrebas da udrida romaul “possesio 
naturalis, in possessione esse, de  nere”, rac Tavis mxriv aRniSnavda imas, rasac romis samarT-

lis gavleniT frangebi uwodebdnen “possession naturale, possession corporelle, deten  on“, ger-

manelebi ki _ `Besitz”-s.11 sxva terminebs rac Seexeba, mflobelobis aRsaniSnavad, esenia: 

7 ix. Бартошек М., Римского Право: Понятия, Термины, Определения, М., 1989, 113.

8 ix. surgulaZe iv., sakuTrebis uflebis instituti feodaluri saqarTvelos samarTlis Zeglebis mixedviT, 

Tbilisis saxelmwifo universitetis Sromebi, 1949, 261. 

9 ix. iqve, 265.

10 ix. zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurnali „adamiani da konstitucia“, №1, 2004, 96-115.  

11 ix. ivane javaxiSvili, Txzulebani Tormet tomad, t. VII, Tb., 1984, 295.

besarion zoiZe
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„Wera“, „jdoma“, „sxdoma“ da a.S.12 iakob futkaraZis dakvirvebiT, „miwis dauflebis, misi 

flobis pirvel saxes dajdoma warmoadgenda. romael iuristebsac sityva mflobeloba _ 

possessio, etimologiurad gamohyavdaT sedere-dan _ jdoma, dabinadreba. TviT flobas ki, 

isini aRwerdnen viTarca posi  o _ dasaxleba (miwaze). maSasadame, romaelebi mflobelobas 

akavSirebdnen miwis aTvisebasTan da amaSi xedavdnen nivTTan uSualo kavSirisa da masze 

batonobis gamoxatulebas“. Zvel qarTulSi „jdoma“ niSnavda „damkvidrebas“, romlis pir-

veladi mniSvneloba iyo „dapyroba-dasakuTreba da dabinaveba-dasaxleba“.13

ar SevcdebiT Tu vityviT, rom Zvel qarTul samarTals raime Teoria mflobelobas-

Tan dakavSirebiT ar Seuqmnia.14 amis mizezi unda yofiliyo feodaluri sakuTrebis Tav-

isebureba, kerZod, sakuTrebisa da mflobelobis erTmaneTze gadajaWvuloba, rac yvela 

feodalur saxelmwifos axasiaTebda. 

iakob futkaraZis xatovani axsniT, „feodalizmis dros... sakuTreba TiTqos Caflu-

li, Camalul-Cakargulia mflobelobaSi. aseTi viTareba niSandoblivia yvela feoda-

luri qveynisaTvis“.15 miuxedavad amisa, mflobelobis romauli koncepcia gansakuTre-

biT morgebuli unda yofiliyo am epoqaSi moZrav nivTebze. romis samarTlis Tanaxmad 

mflobelobaSi moiazreboda ori elementi. erTi es iyo “animus possessionis”, romelic 

migvaniSnebda nivTze batonobis gulzraxvaze, e.i. survilze; meore elementi, rogoric 

iyo “corpus possessionis”, gulisxmobda nivTis sxeulze  pirdapir an arapirdapir batono-

bas.  pirveli iyo subieqturi elementi, meore ki _ obieqturi. e.i. “animus“-isa da “corpus“-is 
erTdroulad arseboba iyo saWiro, mflobeloba (“possession“) rom Semdgariyo. am ori 

elementis garSemo Camoyalibda savinisa da ieringis Teoriebi.

romis samarTalTan siaxlove vlindeba mflobelobis dacvaSi. tituliani mflobelo-

ba rom daculia „petitoruli“ sarCeliT, es araa saeWvo da sakamaTo. sadiskusioa faqto-

brivi mflobelobis dacva, e.w. „posesoruli“ sarCeliT. es sakiTxi qarTuli samarTlis 

istorikosebis sagangebo yuradRebis sagani gamxdara.16 mkvlevarTa erTi nawili miiCnevs, 

rom sadac araa flobis damadasturebeli tituli, iq arc mflobelobis dacvaa. aseTi 

titulis maCvenebeli unda yofiliyo qonebis sakuTrad, TavisTvis floba. es ukve romau-

li “possessionis” erTi elementia da savinis Teorias exmaureba. qarTuli samarTlis iseTi 

cnobili mkvlevari, rogoricaa iv. surgulaZe, mflobelobis adgilis gansazRvrisas mas-

Si sakuTrebis gulvebis gavlenis qveSaa da amitomac mas (mflobelobas) miiCnevs sakuTre-

bis uflebis elementad. amas, sakuTrebaSi mesakuTris prezumfciasac Tu daumatebT, 

maSin mas logikurad eqneboda safuZveli eTqva is, rac vfiqrobT, ar unda iyos damajere-

beli. igi wers: „qarTul samarTals ar Seuqmnia mflobelobis calke procesi, rogorc es 

iyo romSi, dasavleT saxelmwifoebsa da me-18 saukunis ruseTSi. mflobelobis dasacavad 

saqarTveloSi sakuTrebis sarCelis gareSe sxva sarCeli ar arsebobda. ese igi mflobels 

ueWvelad unda mieTiTebina Tavis dasacavad sakuTrebaze. magram Tu gamoirkveoda, rom 

12 ix. zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurnali „adamiani da konstitucia“, №1, 2009, 

98-101.

13 ix. futkaraZe i., faqtobrivi mflobelobis dacva feodalur saqarTveloSi – „Zveli qarTuli samarTlis 

istoriis sakiTxebi“, wigni III, Tb., 1979, 122; besarion zoiZe, dasaxelebuli naSromi, 99-100.

14 ix. surgulaZe iv., sakuTrebis uflebis instituti feodaluri saqarTvelos samarTlis Zeglebis mixedviT, 

Tbilisis saxelmwifo universitetis Sromebi, 1949. 

15 ix. futkaraZe i., faqtobrivi mflobelobis dacva feodalur saqarTveloSi – „Zveli qarTuli samarTlis 

istoriis sakiTxebi“, wigni III, Tb., 1979, 122; zoiZe b., dasaxelebuli naSromi, 110.

16 ix. zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurnali „adamiani da konstitucia“, №1, 2009, 

107-111.  
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mflobels ar hqonda sakuTrebis pretenzia, maSin is Tavs ver daicavda“.17 iv. surgulaZis 

pozicias iziarebs akad. is. doliZec.18 amisgan gansxvavebul Sexedulebas aviTarebs iakob 

futkaraZe19 da Tvlis, rom qarTul samarTalSi daculia aramarto tituliani, aramed 

utitulo mflobelobac. mis mier Seswavlili ukanono mflobelobis faqtebi metyve-

leben imaze, rom saqarTveloSi arsebobda specialuri mflobelobiTi dacva. mis mier 

moxmobili sabuTebidan Cans, rom ukanono mflobelobis faqtidan ufleba aRmocenebu-

la. iakob futkaraZes mflobelobis dacvis damamtkicebel sabuTad mohyavs vaxtang VI-is 

samarTlis wignis 176-e muxli, romelSic naTqvamia: „orbatonobasa da orianobaSi erTis 

meorisagan midgoma, mokvla, akleba, warTmeva da motaceba dalaSqreva ar ixsenebis, arc 

gamoikidebis, _ mterni yofilan da gayofilni da rac xeliT gamosvliaT, orTav qveyana 

urbeviaT. da bolos, romelsac batons darCes, nuRar aTqmevs“.20

erTob saintereso sabuTia, magram axlac gvsurs aRvniSnoT, rom Znelia aqedan gamom-

dinare, kategoriulad amtkico, rom es muxli ukanono mflobelobis dacvaze migvaniS-

nebs. saqme imaSia, rom aq ukanono moqmedeba axlavs ukanono wesrigs. am SemTxvevaSi Znelia 

miuTiTo samarTlis norma, romlis darRvevac moxda. aman gvafiqrebina erT dros gveTqva, 

rom am SemTxvevaSi saxezea sakuTrebis uflebis warmoSobis iseTi safuZveli, rogoricaa 

„narbevi“.21 aqve gvinda avxsnaT faqtobrivi mflobelobis dacvis formula. igi gveubne-

ba, rom mflobeloba daculia titulis miuxedavad rogorc faqti. ismis kiTxva: ratom? 

imitom rom mflobelobaSi ivaraudeba sakuTreba. Cven, varauds vicavT faqtis dacviT. 

Tu es varaudi ar gamarTldeba, maSin mflobelobas dacvis mantia (samosi) Camoexsneba. 

istoriul sabuTebSi gvxvdeba amisi naTeli magaliTebic. yofila SemTxveva, roca mesa-

kuTres amoucnia Tavisi nivTi mezoblis saxlSi da TviTneburad wauRia. mefis brZanebiT 

mas es nivTi ukan daubrunebia. sainteresoa am SemTxvevaSi samarTlisaTvis ra ufro mniS-

vnelovania: TviTnebobisgan Tavis dacva Tu mflobelobis, rogorc faqtis dacva, imis 

miuxedavad, samarTlebriv safuZvels emyareba is Tu ara, SeiZleba vifiqroT, rom orive. 

Tumca, mizezi amgvari gadawyvetilebisa aris mflobelobis dacva, rac swored TviTne-

bobisgan dacvaa. aucilebelia gvaxsovdes, rom mflobelobis, rogorc faqtis dacva ar 

gulisxmobs ukanono mflobelobis kanonierad transformacias, rogorc es vaxtangis 

samarTlis wignis dasaxelebul muxlSia.

4. sakuTrebis formebi feodalur saqarTveloSi

am sakiTxze uTvalavi literaturaa qarTul samarTalSi, rogorc zogadad is-

torikosebis, ise samarTlis istorikosebis. feodalizmi icnobda sakuTrebis mraval 

formas, rac gamomdinareobda feodaluri saxelmwifos bunebidan. pirvel rigSi es aris 

diskriminaciuli sakuTrebiTi reJimi, sadac sakuTreba dalagebulia sazogadoebis so-

17 ix. surgulaZe iv., sakuTrebis uflebis instituti feodaluri saqarTvelos samarTlis Zeglebis mixedviT, 

Tbilisis saxelmwifo universitetis Sromebi, 1949, 254.

18 ix. doliZe is., Zveli qarTuli samarTali, Tb., 1953, 177.

19 ix. futkaraZe i., faqtobrivi mflobelobis dacva feodalur saqarTveloSi – „Zveli qarTuli samarTlis 

istoriis sakiTxebi“, wigni III, Tb., 1979, 12.

20 ix. qarTuli samarTlis Zeglebi, t. 1. vaxtang VI-is samarTlis wignTa krebuli. teqstebi gamosca, gamokvleva 

da leqsikoni daurTo profesorma isidore doliZem, Tb., 1963, 525.

21 ix. zoiZe b., mflobeloba Zveli qarTuli samarTlis mixedviT, Jurnali „adamiani da konstitucia“, №1, 2009, 

110. 
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cialuri struqturis adekvaturad. igi iwyeba yvelaze maRali donis sakuTrebis uflebiT 

da mTavrdeba yvelaze dabali xarisxis sakuTrebis uflebiT. socialuri kibis rac ufro 

maRal safexurzea adamiani, miT ufro maRali xarisxisaa misi sakuTrebis ufleba da 

farToa uflebamosilebani. feodaluri socialuri kibe warmoudgenelia misi Sesatyvisi 

sakuTrebis uflebis gareSe. ibadeba kiTxva, ratom unda iyos es ase? aRiarebulia, rom 

feodalizmSi sakuTreba warmoadgenda Zalauflebis gamoxatvis erT-erT yvelaze mZlavr 

iaraRs. sakuTreba ar ganixileboda mxolod da mxolod kerZosamarTlebriv konteqstSi, 

igi sajaro Zalauflebis yvelaze mniSvnelovani wyaro iyo. feodalis mTeli Zalaufleba 

mis teritoriaze sakuTrebis uflebas emyareboda, sakuTrebis wyalobiT safeodaloebi 

mikrosaxelmwifoebriv erTeulebs warmoadgendnen, metic, zogierTi didi feodalis Za-

laufleba imdenad mZlavri iyo, rom igi saxelmwifo xelisuflebis konkurentadac ga-

nixileboda. am socialuri struqturis SigniT arsebobda: eklesiis, feodalis, Tavadis, 

aznauris, vaWris, xelosnis da glexis sakuTrebani.22 am socialur fenaSi sakuTrebis 

calkeuli uflebebi erTi-meorisgan iyo nawarmoebi. feodaluri sakuTrebis instituti 

erTob daxlarTulia da amas ganapirobebs feodalur urTierTobaTa qvemdebareobiTi 

xasiaTi, rogorc evropaSia miRebuli vasaliteti. am sivrceSi mesakuTre araa Tavisufa-

li subieqti, rogorc iTqva, sakuTreba sajarosamarTlebrivi elementebiTaa gajerebuli 

da sakmaod daSorebulia romis samarTalSi miRebuli dogmatikisgan. socialuri fenebis 

urTierTdamokidebuleba warmoSobs danawevrebuli sakuTrebis institutebs. es niSnavs, 

rom erTi da igive obieqti (miwa) erTdroulad sxvadasxva uflebrivi ganzomilebiT Sei-

Zleba ekuTvnodes ramdenime pirs, rasac ar icnobda romis samarTali. erTis sakuTreba 

iwodeba umaRles sakuTrebad (Obereigentum), meorisa ki _ daqvemdebarebul sakuTrebad 

(Untereigentum). mokled, sakuTrebis ufleba isea ganawilebuli, rom erTi meti uflebis 

mqonea, meore ki, naklebisa, rac iwvevs mesakuTreTa erTmaneTze qvemdebareobas. ufro 

sworad, qvemdgomi mesakuTris zemdgomze damokidebulebas. misi Seqmnisas gamoyenebulia 

romauli sakuTrebisa da sxvis nivTze uflebis urTierTmimarTebis modeli. gansxvaveba 

imaSia, rom sxvis nivTze uflebam ganicada transformacia da iqca sakuTrebis uflebad. 

feodaluri sakuTrebis bunebas gansazRvravs miwaze sakuTrebis ufleba. feodalizmis 

Semdegac, roca ganxorcielda didi kodifikaciebi, samoqalaqo kodeqsebSi miwis samarT-

lebrivi reJimi gansakuTrebuli yuradRebis qveSaa. amis SesaniSnavi magaliTia germaniis 

samoqalaqo kodeqsi. miwa, feodalizmis dros, feodalisaTvis warmoadgenda, rogorc 

kerZo uflebis mniSvnelovan obieqts, ise saxelisuflebo Zalauflebis moqmedebis ter-

itorias. jer kidev disertaciis weris dros momixda am sakiTxze yuradRebis gamaxvile-

ba.23 amitomac, Semovifarglebi adre dafiqsirebuli monacemebiT. sakuTrebis formebidan 

erT-erTi yvelaze gavrcelebuli saxe iyo „mamuli“, romelic mamisgan miRebul qonebas 

aRniSnavda. dedisgan miRebul qonebas „deduli“ erqva. isini mama-papeuli qoneba iyo.24 

maT Sesaxeb cnobebi sakmaod adreuli periodidan mogvepoveba. „mamuli“ memkvidreobi-

Ti sakuTreba iyo. „serapion zarzmelis cxovrebaSi“ vkiTxulobT, rom uSvilo mTavarma 

giorgi CorCanelma „yovelive raica aqunda da mamulni yovelni eklesiani da monagebi 

misi dasa missa Sehvedra da SvilTa misTa sakuTrebiT ganuTvisa“.25 savaraudebelia, rom 

22 ix. surgulaZe iv., sakuTrebis uflebis instituti feodaluri saqarTvelos samarTlis Zeglebis mixedviT, 

Tbilisis saxelmwifo universitetis Sromebi, XXXVII, 1949, 21. 

23 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2001, 46-63. 

24 ivane javaxiSvili, Txzulebani Tormet tomad, t. VII, Tb., 1984, 281. 

25 Zveli qarTuli agiografiuli literaturis Zeglebi, wigni pirveli (V-X ss.), ilia abulaZis xelmZRvanelo-
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mamuli jer kidev mexuTe saukuneSi „evstaTi mcxeTelis martvilobaSi“ gamoiyeneboda 

memkvidreobiTi sakuTrebis aRsaniSnavad. ufro metic, igi winaqristianul movlenadaa 

miCneuli.26 daskvnis saxiT, unda davafiqsiro, rom „mamuli rogorc memkvidreobiTi sa-

kuTrebis aRmniSvneli termini adrefeodalur xanaSi IX saukunemdec mogvepoveba. arc 

isaa gamoricxuli, rom mas fesvebi ufro Sors hqondes gadgmuli... yovel SemTxvevaSi 

is ki ueWvelia, rom „mamuli“ memkvidreobiTi sakuTrebis aRmniSvnelia da ZiriTadad 

masSi igulisxmeba uZravi qoneba“.27 Tumca, mamulad iwodeboda, aseve, nasyidi, nasisxli, 

nawyalobebi, Sewiruli miwac.28 „mamuli“ Tavisi SinaarsiT Seesabameba rusul „votCinas“ 

da dasavleT evropul „feodums“. feodi dakavSirebuli iyo samxedro samsaxurTan. rac 

Seexeba „alods“, romelic feodze adrindeli institutia, Zvel germanul enaze niSnav-

da srul mflobelobas. igi memkvidreobiTi sakuTrebaa, romelic aRmocenda dasavleT 

romis imperiis nangrevebze. misi msgavsi unda yofiliyo skandinaviuri „odali“.29 

mamuli CvenTanac samxedro samsaxuris SesrulebasTan unda yolifiliyo dakavSire-

buli, Tumca, misi mTavari maxasiaTebeli iyos is, rom memkvidreobiT gadadioda, amasTan, 

mamulis qveS iseTi qonebac unda moviazroT, romelic misi mflobelis sruli sakuTreba 

iqneboda. mamulis „moudevrobis“ xarisxi damokidebuli iyo imaze, ra gziT iyo igi SeZe-

nili. 

feodaluri miwaTmflobelobis gavrcelebuli forma iyo „sakargavi“. es iyo aramem-

kvidreobiTi mflobeloba. mis Sesaxeb mecnierTa Soris cxare diskusias hqonda adgili. 

saidanac irkveva „sakargavis“ orbunovneba _ kerZo da sajaro samarTlisadmi mikuTvne-

badoba.30 amjerad, CvenTvis sainteresoa misi kerZo xasiaTi. igi dasavleT evropul “Be-
nefi cium”-s utoldeba da warmoadgens mefis an patronisgan nawyalobev mamuls, romlis 

mflobeloba dakavSirebulia sxvadasxva samsaxuris (salaSqro, karis, piradi da sxva) Ses-

rulebasTan. „mamulisgan“ imiT gansxvavdeba, rom „mamuli“ memkvidreobiTi mflobelobaa, 

„sakargavi“ ki - ara. „sakargavis“ mesakuTres mefe an patroni warmoadgenda. mflobeli ki 

iyo msaxur-aznauri, romelic sargeblobda am qonebiT. igi piradi da droebiTi mflob-

elobaa, romlis gasxviseba mosargebles ar SeeZlo.31 iyo miwis mflobelobis sxva saxee-

bic. mTavari maxasiaTebeli feodaluri sakuTrebisa is aris, rom igi orbunovania, masSi 

erTmaneTSia Sezavebuli kerZo da sajaro elementebi. Semdegi Tviseba ganpirobebulia 

seniorul-vasaluri urTierTobebiT. sakuTreba isea Sezrdili ZalauflebasTan, rom 

misi mTavari wyaro xdeba, sakuTreba danawevrebulia da erT obieqtze ori gansxvave-

buli ufleba dasturdeba, romlebic formalurad iwodeba sakuTrebad. Tumca, daqvem-

debarebuli sakuTreba, sanivTo sargeblobis uflebis gafarToebuli formaa. mokled, 

feodalizmis dros erTi sakuTreba afuZnebs meore sakuTrebas da ase xdebian isini erT-

maneTze damokidebuli. 

sakuTrebis buneba feodalizmis xanaSi damokidebulia iseT institutebze, rogori-

caa memkvidreoba da nasyidoba. sadac ganviTarebulia memkvidreobiTi samarTali, iq sa-

biTa da redaqciiT, Tb., 1983, 339. 

26 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2001, 48-49.  

27 ix. iqve, 51.

28 ix. nadareiSvili g., qarTuli saxelmwifosa da samarTlis istoria, Tb., 2003, 161. 

29 Гуревич А. Я., Категории Средневековой Культуры, M., 1984, 59.  

30 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2001, 55-58. 

31 ix. doliZe is., Zveli qarTuli samarTali, 155-156.
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kuTrebis uflebac ganviTarebulia da piriqiT. es sakiTxi Cven specialurad vikvlieT 

da calke naSromic gamoveciT, sadac SeiZleba detaluri informaciis moZieba.32 magram 

ar unda daviviwyoT, rom es aris feodalizmis epoqa, sadac rogorc sakuTrebis, ise 

memkvidreobisa da nasyidobis moqmedebis sivrce SezRudulia naTesauri urTierTo-

bis gavleniT. rogorc saero ise CveulebiTi samarTali ise iyo mowyobili, rom qoneba 

darCeniliyo naTesauri wris SigniT, Tundac, rom es naTesavi yofiliyo Soreuli. amas 

ganapirobebda sazogadoebis socialuri struqtura, romelic agebuli iyo sagvareu-

lo-saojaxo naTesaur kavSirebze. Tavis mxriv, es gamowveuli iyo imiTac, rom sakuTreba 

feodalizmis dros mometebulad iyo gaJRenTili koleqtiuri interesiT. Tavis mxriv, 

amas is ganapirobebda, rom mesakuTre koleqtivze iyo mijaWvuli. Tanamedrove gagebiT, 

aravin iyo Tavisufali. sakuTreba Tavisuflebas ki ar Sobda, aramed Zalauflebas. rac 

ar igivdeba TavisuflebaSi. TavianTi funqciur-uflebrivi mdgomareobiT, feodalebis 

Tavisuflebac ki SeiZleba saeWvod miviCnioT. sakuTreba warmoadgenda adamianTa arse-

bobis mTavar wyaros. miuxedavad imisa, rom es ar iyo kerZo sakuTreba. marTalia, Cvens 

sinamdvileSi Zlieri iyo kerZo interesi, magram mas Zirs ar umagrebda Sesabamisi kanon-

mdebloba. feodaluri saxelmwifo imdenad gamoxatavda koleqtiur interesebs, ramde-

nadac igi uzrunvelyofda feodalTa kero avtonomias. feodalizmSi es aris sajaro 

interesebs morgebuli kerZo samarTlis epoqa. unda vivaraudoT, rom es aris sajaro 

samarTalze daqvemdebarebuli kerZo samarTali. es ukanaskneli misi erTgvari refleq-

siaa. sajaro interesebis mantiaSi gamoxveuli kerZo interesi determinirebulia misgan. 

Tavad, kerZo interesi, rogorc arasamarTlebrivi kategoria, gacilebiT Zlieria, vidre 

sazogado. es ukanaskneli aucileblobiTaa ganpirobebuli. kerZo ki, am aucileblobis 

aucileblobiT, rasac SeiZleba davarqvaT subieqturi aucilebloba gamowveuli feoda-

luri cxovrebis wesiT. kerZo interesebi misi WeSmariti gagebiT, warmoadgenda feodal-

uri cxovrebis tyves.

ramdenime sityviT nasyidobis Sesaxeb. es instituti Tavisi bunebiT iseTia, rom ra 

donis samarTalic ar unda gvqondes yvelganaa misi moqmedebis asparezi. dokumenturad 

pirveli cnoba qarTul sinamdvileSi meeqvse saukunidan dasturdeba sofel wyiseSi qvaze 

amokveTili warweriT, romelic ityobineba rom es qoneba nasyidobiTaa SeZenili. ver 

vityviT, rom adgili aqvs nasyidobis Tavisuflebas. rogorc Cans, uZravi qonebis SemTx-

vevaSi aqac analogiuri samarTlebrivi sivrciT unda yofiliyo SezRuduli misi moq-

medebis areali. nasyidobis simtkice erTgvarad SezRudulia. vaxtang mefis samarTlis 

wignis Tanaxmad, marto batons aqvs ufleba nasyidis moSlisa, Tumca iqvea aRniSnuli, 

rom mainc ar unda mouSalos igi ymasao. amave Zeglis 162-e muxliT, roca xdeba soflis 

an glexis syidva Tavadisgan an aznaurisgan, myidveli xelmwifesac unda daekiTxos, aqac 

kanonmdebeli ambobs rom, Tu xelmwifis daukiTxavad moxdeba, amiTac araferi daSavde-

bao. rogorc vxedavT, dgindeba wesi da masTan erTad Cndeba misi uarmyofeli debuleba. 

saintereso movlenasTan gvaqvs saqme. samarTali gadaxrilia nasyidobis Tavisuflebi-

saken, rasac zRudavs formaluri momenti. giorgi nadareiSvilis azriT, aq igrZnoba 

bizantiuri samarTlis gavlena, anu nasyidoba araa Tavisufali, mefis Tanxmobaa saWiro. 

mas mohyavs bizantiuri centralizebuli sakuTrebisTvis damaxasiaTebeli niSani, ker-

Zod, „nasyidi, memkvidreobiT miRebuli an naCuqari adgil-mamuli mxolod maSin iqceoda 

sakuTrebad, Tu mas imperatori uwyalobebda gansakuTrebuli aqtiT“.33 miuxedavad amisa, 

32 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali, Tb., 2001.

33 nadareiSvili g., sanivTo samarTlis obieqtebis Sesaxeb, krebulSi: qarTuli samarTlis istoriuli sakiTxebi, 
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CvenTvis ufro sainteresoa nasyidobis Tavisuflebis maCvenebeli danawesebi, ubralo ga-

dacdomaa Tu erTgvari kanonzomierebis maCvenebelia? me vityodi rom, es kanonzomiere-

baa da dasturdeba vaxtangis samarTlis wignis sxva normebiTac. am Zeglis 105-e muxli 

saubrobs nasyidobaze, romelic ojaxis wevris sruli sakuTrebaa da iseT nasyidobaze, 

romelSic ojaxis wevrebsac udevT wili. danamdvilebiT SeiZleba iTqvas, rom „nasyidi“ 

upirobo sakuTrebaa da ar ukavSirdeba saxelmwifo samsaxurs. Cveni msjelobidan Cans, 

rom sakuTrebis Tavisufleba dakavSirebulia imasTan, Tu ra kategoriis qonebaa saxeze 

da ra gziTaa igi SeZenili. magaliTad, Tavisuflebis momenti Zlieria, roca saxezea 

monagebi Tu sxva misTanani. mokled, Tu gvinda rom Rrmad CavwvdeT feodaluri sa-

kuTrebis bunebas, ise mesakuTris Tavisufleba-damoukideblobis sakiTxs, kargad unda 

SeviswavloT sakuTrebis TiToeuli kategoriis Taviseburebani. arsebuli samecniero wy-

aroebi amis SesaZleblobas namdvilad iZlevian. 

5. sakuTrebis ufleba saqarTvelos pirveli respublikis dros

moipova Tu ara damoukidebloba saqarTvelom 1918 wlis 26 maiss, saxelmwifo Seudga 

demokratiuli respublikis Sesaferisi kanonebis miRebas. Zveli kanonmdebloba mefis 

ruseTisa erTbaSad ar gauqmebula. jer kidev moqmedebda samoqalaqo kanonTa X tomi. 

Tumca, TandaTanobiT xdeboda sakuTrebis Zveli reJimidan axalze gadasvla. damoukide-

blobis periodi, romelic sami welic ar iyo, ar aRmoCnda sakmarisi axali sakuTrebiTi 

wesrigis Camosayalibeblad. 1918 wlidan mokidebuli xdeboda specialuri aqtebis miRe-

ba, romelTa nawili exeboda samefo sakuTrebaSi arsebuli miwebis saxelmwifo sakuTre-

bad gamocxadebas, nawili ki, glexobaze adgilmamulis kerZo sakuTrebaSi gadacemas. ase 

nabij-nabij miiwevda qarTuli saxelmwifo pirveli konstituciisaken. Cven ar mogvepoveba 

masalebi, fiqrobda Tu ara pirveli respublika samoqalaqo kodeqsis miRebaze. SeiZleba 

saamisod arc iyo sakmarisi dro aseTi mniSvnelovani ganzraxulobis Camosayalibeblad. 

magram, is mainc SeiZleboda, rom miRebuliyo yovlismomcveli kanoni sakuTrebis Ses-

axeb, romelSic Camoyalibdeboda axali sakuTrebiTi koncepcia. es ar momxdara, magram 

calkeul specialur aqtebSi Cans am mimarTulebiT saxelmwifos swrafva. aseTi iyo saqa-

rTvelos parlamentis da saqarTvelos respublikis 1919 wlis 3 ianvris kanoni „samefo 

gvareulobis wevrTa qonebis konfiskaciisa“.34 am kanoniT saqarTvelos sazRvrebSi samefo 

gvareulobis wevrTa uZravi qoneba (adgil-mamuli, Senoba-nagebobebiTurT) moZrav qone-

basTan erTad cxaddeboda saxelmwifo qonebad. es iyo samefo qonebis totaluri kon-

fiskaciis aqti. cxadia, amis Sesafaseblad saWiroa dadgindes samefo sagvareulo qonebis 

buneba da misi mikuTvnebadobis simtkice sagvareulos wevrebze. amis gagrZelebad unda 

miviCnioT „saqarTvelos parlamentisa da saqarTvelos respublikis 1919 wlis 28 ianvris 

kanoni „yofil sanadelo, saxazino da sxva miwebis kerZo sakuTrebad gamocxadebisa“.35 

am aqtiT dasaxelebuli kategoriis miwebi, romlebic mefis mTavrobis dros glexebs 

sargeblobaSi hqondaT gadacemuli, cxaddeboda maT kerZo sakuTrebad. respublikis 

parlamentma 1919 wlis 11 ivliss miiRo kanoni „uZrav qonebis iZulebiT CamorTmevisa, 

droebiT daWerisa da mis sargeblobaSi monawileobis uflebis dawesebisa saxelmwifo 

t. I, Tb., 1973, 82-83. 

34 ix. saqarTvelos demokratiuli respublikis samarTlebrivi aqtebis krebuli, 1918–1921, gamomcemloba 

„iverTa mxare“, Tb., 1990, 201.

35 ix. iqve, 222-223. 
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an sazogadoebrivi saWiroebisaTvis“.36 es aris sakmaod vrceli kanoni, romelic Tana-

medrove terminologiiT, rom aRvniSnoT, exeba sakuTrebis SezRudvasa (droebiT daWera) 

da eqspropriacias, romelic xorcieldeboda saTanado kompensaciiT. aseTi kanonebi da-

maxasiaTebelia da SeTavsebadia sakuTrebiTi wesrigebisaTvis. mTavaria isini pasuxobdnen 

konstituciebiT aRiarebul principebs, romliTac ganmtkicebulia da daculia sakuTre-

bis ufleba. mokled, daculi unda iyos SezRudvisa da eqspropriaciis konstituciuri 

farglebi.

sakanonmdeblo aqtebidan Cans, rom mizanmimarTulad da gegmazomierad xdeba samoqa-

laqo kanonTa X tomis da samoqalaqo samarTlis warmoebis wesdebis calkeuli muxlebis 

gauqmeba.37 bunebrivia es ver moxdeboda erTi xelis mosmiT. unda momxdariyo adre, me-

fis ruseTis dros warmoSobili urTierTobebis momwesrigebeli sakanonmdeblo aqtebis 

Canacvleba axali aqtebiT. saamisod gonivruli dro iqneboda saWiro, magram ruseTis 

sabWoTa saxelmwifos mier saqarTvelosTan gaformebuli samSvidobo xelSekrulebis 

darRvevam da saqarTvelos okupaciam ar misca mas amis ganxorcielebis saSualeba.

saqarTvelos dapyrobamde ramdenime dRiT adre,  1921 wlis 21 Tebervals saqarTve-

los parlamentma miiRo konstitucia, romelic evropeli mkvlevrebis mier CaTvlilia 

adamianis uflebebze orientirebul konstituciad, romlis analogsac am kuTxiT ar ic-

nobda imdroindeli evropis qveynebis konstituciebi. germaneli konstitucionalisti 

heberle adamianis uflebebis ganmsazRvrel zogierT normas, sensaciursac uwodebs Ta-

visi maRali kulturuli donis gamo.38 sakuTrebis uflebis konstituciur Canawers ver 

vxvdebiT mis meore TavSi, romelic moqalaqis uflebebs exeba. etyoba es imitom, rom 

1921 wlis konstitucia calke me-13 Tavs uTmobs social-ekonomikur uflebebs. SesaZloa 

gamarTlebulic iyos ZiriTadi uflebebis aseTi orjgufovani klasifikacia. samecniero 

doqtrinaSic es ukanaskneli uflebani calkea gamoyofili. rac ar unda moiazrebodes 

amis safuZvlad, sakuTrebis uflebis garantiebze am me-13 TavSia saubari. 114-e muxli 

konstituciisa gvamcnobs, rom „sakuTrebis iZulebiTi CamorTmeva an kerZo iniciativis 

SezRudva SeiZleba mxolod saxelmwifoebrivi an kulturuli saWiroebisaTvis calke kan-

onSi gansazRvruli wesiT. CamorTmeul qonebaSi miecema saTanado safasuri, Tu kanonSi 

sxvagvarad ar aris gansazRvruli“. sakuTrebis iZulebiT CamorTmevaSi etyoba eqspro-

priacia igulisxmeba Tanamedrove azriT. rac Seexeba „kerZo iniciativis SezRudvas“, aq 

rogorc Cans sakuTrebidan gamomdinare iniciativa igulisxmeba pirvel rigSi. ise ki, igi 

ufro farTo mniSvnelobis unda iyos da gulisxmobdes savaWro iniciativebsac. im dros 

moqmedi ekonomikuri (qonebrivi) urTierTobebis Seswavlis fonze naTeli iqneba kanon-

mdeblis nafiqrali masTan dakavSirebiT.

6. sakuTrebis sabWouri koncepcia

1921 wlis 25 Tebervals saqarTveloSi damyarda sabWoTa wyobileba da daiwyo sa-

kuTrebis institutis sabWour modelze moqceva. axali sakuTrebiTi reJimi, romelic 

yalibdeboda didi represiuli Zalisxmevis Sedegad, auqmebda kerZo sakuTrebas, ro-

gorc sakuTrebis substanciis ganmsazRvrel faseulobas. sabWoTa saxelmwifos pirveli 

samarTlebrivi aqtebi Zveli mesakuTreebis sakuTrebis (ZiriTadad warmoebis saSuale-

36 ix. iqve, 282-289.

37 ix. iqve, 363-364.

38 ix. Häberle P., Europäische  Rechtskultur, Nomos Verlagsgesellscha  , Baden-Baden, 1991, 121.
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bebis) nacionalizacias axdenda. metic, saqme iqamde mivida, rom miRebuli iqna dekreti, 

romelic imdenad zRudavda memkvidreobas, rom sinamdvileSi es misi gauqmebis momaswave-

beli iyo. TandaTanobiT TviTgamorkvevis safuZvelze yalibdeboda sakuTrebis formebi, 

romlebic emyareboda ukve gauqmebul kerZo sakuTrebas. sabWoTa sakuTrebis koncep-

ciiT, yvelaferi yvelasi unda yofiliyo, rac SeiZleboda warmodgeniliyo sakuTre-

bis ama Tu im formiT. Tuki gadavxedavT samecniero literaturas, romelic iqmnebo-

da sabWoTa wyobilebis damyarebidan, davinaxavT, rom adgili aqvs civilistebis azrTa 

mravalferovneba-dapirispirebas. erTi, raSic isini erTsulovnebi arian, es aris kerZo 

sakuTrebis uaryofa. rogorc Cans, maT sxvanairad arc SeeZloT moqceuliyvnen, vinaidan 

sabWoTa wyobileba gulisxmobda Zveli wyobilebis, kerZod, kapitalizmis sayrdenis mo-

Slas, rogoric iyo kerZo sakuTreba. mokled, civilistebi cdilobdnen CamoeyalibebinaT 

sakuTrebis iseTi koncepcia, romelic morgebuli iqneboda socialisturi sakuTrebis 

formebTan, romlis mixedviTac calkeul subieqts konkretulad araferi ekuTvnis, ab-

straqtulad _ yvelaferi. sakuTrebis sabWouri formebis Camoyalibeba-damkvidrebis 

evoluciuri gza, kerZod, civilisturi azris ganviTareba detalurad aRwera cnobilma 

leningradelma mecnierma iofem.39 germaneli mkvlevarebidan erT-erT gamorCeulad unda 

CaiTvalos evgenia kurzinkis sahabilitacio naSromi, romelic man Seasrula maqs-plankis 

sazRvargareTisa da saerTaSoriso kerZo samarTlis institutSi.40 Cvenc maT naSromebSi 

dacul monacemebs davemyarebiT. iofe TviTon iyo uSualo monawile sakuTrebis evolu-

ciuri procesisa, mis dasawyisSi Tu ara, sakmaod didi xnis manZilze, vidre emigraciaSi 

ar mouxdeboda wasvla.

sabWouri sakuTrebis koncepcia gajerebulia iseTi elementebiT, rac mas ekonomiki-

sagan ki ar mijnavs, aramed sakuTrebas ganixilavs mis nawilad.41 aseTi daskvna emyareba 

bazisisa da zednaSenis urTierTmimarTebis marqsistul koncepcias, romelic samarTals 

ganixilavs ekonomikis refleqsiad. amitomacaa, rom sakuTreba, rogorc iuridiuli kat-

egoria, rCeba ekonomikuri urTierTobebis nawarmoebad. am garemoebaTa gamo sabWoTa 

civilistebi gaWirvebiT axerxebdnen sakuTrebis iuridiuli cnebis SemuSavebas. saboloo 

jamSi sakuTreba orbunovani xasiaTis movlenad warmoCindeba, rogorc ekonomikuri da 

rogorc iuridiuli kategoria.42 es ukanaskneli ki pirdapir mibmulia pirvelze. amiT 

iyo ganpirobebuli sakuTrebis formebad klasifikacia, rac aisaxa sakuTrebis norma-

tiul koncepciaSi. Tanamedrove samarTalma didi xania Tqva masze uari da amiT gaakeTa 

distancireba sakuTrebis substanciaze ekonomikis msazRvreli gavlenisagan.

sakuTrebis formebi ganapirobebda diskriminaciuli sakuTrebiTi wesrigis Camoy-

alibebas, romlis ierarqiuli kibis saTaveSi idga saxelmwifo sakuTreba. civilistebSi 

yvelaze meti azrTa sxvadasxvaoba swored sakuTrebis am formasTan dakavSirebiT iyo. 

samecniero kvlevebidan Cans, rom sakuTrebis es saxeoba miCneulia saxelmwifoSi mcx-

ovrebi yvela moqalaqis saerTo sakuTrebad, saxalxo sakuTrebad.43 es midgoma ar unda 

iyos xelwamosakravi. Tanamedrove viTarebaSi, gansakuTrebiT postsabWour qveynebSi, 

39 ix. Иоффе О. С., Развитие Цивилистической Мысли в СССР, Часть II, Издательство Ленинградского Университета, Ленинград, 
1978, 1-172. 

40 ix. Kyrzinsky – Singer E., Transforma  on der russischen Eigentumsordnung, Mohr Siebeck, 2018, 1-470.

41 iqve, 160. 

42 iqve, 160-161.

43 Иоффе О. С., Развитие Цивилистической Мысли в СССР, Часть II, Издательство Ленинградского Университета, Ленинград, 
1978, 26.
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saxelmwifoebi xSirad arakeTilsindisierad iyeneben TavianT suverenul uflebebs da  

faqtobrivad moqmedeben „saxalxo interesebis“ sapirispirod, formalurad ki, mis sa-

sargeblod. cxadia, es aris mxolod im qveynebis problema, sadac xalxi da saxelmwifo 

erTmaneTisgan distancirebulia. sabWoTa sinamdvileSi sakuTrebis aseTi ganmarteba ide-

ologiuri momentebiT iyo ganpirobebuli.

saxelmwifo sakuTreba privilegirebuli sakuTrebis formas warmoadgenda. warmoebis 

ZiriTadi saSualebani mxolod saxelmwifo sakuTreba iyo. saqarTvelos socialistu-

ri respublikis samoqalaqo kodeqsis 93-e muxlis pirveli nawilis Tanaxmad, „miwa, misi 

wiaRi, wyali da tye warmoadgens mxolod da mxolod saxelmwifo sakuTrebas da gaice-

ma mxolod sargeblobisaTvis“. samoqalaqo kodeqsebi aRiareben saxelmwifo sakuTrebis 

erTianobas da saxelmwifos erTian mesakuTred miiCneven. es azri normatiulad aisaxa 

xangrZlivi diskusiis Semdeg, romelic gamoirCeoda SexedulebaTa xSiri cvalebadobiT. 

problema mdgomareobda saxelmwifosa da misi organoebis uflebriv mimarTebaSi saxel-

mwifo sakuTrebasTan. adgili hqonda danawevrebuli sakuTrebis koncepcias, romelic 

mesakuTred miiCnevda rogorc saxelmwifos, ise mis organoebs. mokled, aRiarebuli iyo 

saxelmwifo sakuTrebis erTianoba da imavdroulad danawevreba. saxelmwifo qoneba ekuT-

vnis erT mesakuTres – proletarul saxelmwifos, mesakuTreTa simravlis _ calkeuli 

sameurneo organoebis formiT. es azri Semdgom ufro ganmtkicda venediqtovis gamokv-

levebSi. dazustebul iqna, rom saxelmwifo qonebis mesakuTrea mTeli sabWoTa xalxi 

saxelmwifos saxiT. es ufleba ar SeiZleba ekuTvnodes saxelmwifo organoebs. Tumca, 

saxelmwifo organoebis mesakuTreobis mtkiceba arc Semdeg Sewyvetila.44 sabolood, 

rogorc iTqva, samoqalaqo kodeqsebSi ganmtkicda saxelmwifos monopolia sakuTrebis 

uflebaze. am faqtma da iman, rom ukugdebuli iyo danawevrebuli sakuTrebis ufleba, 

samoqalaqo brunvis asparezze gamoiyvana sargeblobis iseTi uflebebi, rogoricaa op-

eratiuli mmarTveloba da sruli sameurneo gamgebloba. pirveli uflebiT sargeblobd-

nen saxelmwifo dawesebulebebi (organoebi), meoriT ki _ sameurneo dawesebulebebi. maT 

saxelmwifo qoneba gadaecemodaT garkveuli, mkacrad gansazRvruli amocanebis Sesas-

ruleblad. imdenad TvalSisacemi da farTo iyo sargeblobis es uflebebi, rom danawev-

rebuli sakuTrebis aRiarebis safuZvels aZlevda calkeul civilists. erTaderTi, ro-

melic waagavda kerZo sakuTrebas, es iyo piradi sakuTreba. mas civilistebi ar miiCneven 

kerZo sakuTrebad vinaidan is iyo socialisturi sakuTrebidan gamomdinare (gamoyofili) 

sakuTreba.45 ratom ar SeiZleba CaiTvalos igi kerZo sakuTrebad, is xom misi mesakuTris 

sruli Zalauflebis qveS moiazreboda? saqme imaSia, rom kerZo sakuTreba iqaa, sadac 

sakuTrebis ZiriTadi obieqtebi, kerZod, uZravi qoneba kerZo pirebis kuTvnilebaa. garda 

amisa, sxva qoneba, romelsac adamianebi floben, funqciurad unda SeiZlebodes maTi ga-

moyeneba kvlavwarmoebis mizniT, samewarmeo daniSnulebiT da ara marto piradi moTxov-

nilebebis dasakmayofileblad. SromiTi danazogi, rac piradi sakuTrebis mTavari wyaro 

iyo, swored am miznebs emsaxureboda. mokled rom vTqvaT, sadac kerZo pirebi moklebuli 

arian samewarmeo iniciativebs (Tavisuflebas), iq arc kerZo sakuTrebaa. arsobrivad, ker-

Zo sakuTreba samewarmeo-savaWro funqciaunarianobis mqone sakuTrebaa. amas ki sabWoTa 

sinamdvileSi adgili ar hqonia, imitom, rom ekonomika iyo saxelmwifo da ara Tavisufali 

ekonomika.

Zalian mokled, es SeiZleba iTqvas sabWoTa sakuTrebis Sesaxeb. rac Seexeba postsabWou-

44 iqve, 23–28.

45 ix. Kyrzinsky – Singer E., Transforma  on der russischen Eigentumsordnung, Mohr Siebeck, 2018, 166.
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ri saqarTvelos sakuTrebis Taviseburebas, mis Sesaxeb meore werilSi gveqneba msjeloba, 

romlis gamoqveyneba mocemuli Jurnalis Semdeg nomerSi gvaqvs Cafiqrebuli.

besarion zoiZe
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INFLUENCES OF THE EUROPEAN SOFT LAW INSTRUMENTS ON THE PRINCIPLES OF ASIAN 
CONTRACT LAW PACL

ABSTRACT

The work undertaken by legal scien  sts since the 1920s corresponded to the need to create uniform 
rules for cross-border contracts due to increasing interna  onal trade.

 Global and regional instruments for the unifi ca  on of contract law are dis  nguished from each other. 
There are various regional instruments for the unifi ca  on of contract law across Europe. In addi  on to the 
above-men  oned European instruments, other regional ini  a  ves for the unifi ca  on of contract law are also 
noteworthy, including in Africa, Asia, La  n America, etc.

 One of the recent private ini  a  ves aiming at the elabora  on of Principles of Asian Contract Law (PACL) 
can be found in Asia since 2009.

The purpose of this ar  cle is to analyze the possible infl uence of some European instruments on the Prin-
ciples of Asian Contract Law. It should be noted that the literature discusses not only the rela  onship of the 
men  oned document with European instruments, but also compares it with some global instruments for the 
unifi ca  on of contract law such as, for example, a relevant document for Georgia and Georgian law – United 
Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods (CISG). However, the main cornerstone 
of the paper is the discussion of the poten  al impact of European instruments, more specifi cally, the Princi-
ples of European Contract Law (PECL) on it.

All in all, this discussion leads to the conclusion that the infl uence of the Principles of European Contract 
Law and other European or global instruments on the Principles of Asian Contract Law is indeed signifi cant, 
however, at the same  me, certain diff erences or specifi c characteris  cs are no  ceable.
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rbili samarTlis evropuli instrumentebis gavlena aziuri 
saxelSekrulebo samarTlis principebze (PACL)1

Sesavali

1920-iani wlebidan moyolebuli, samarTlis mecnierTa mier gaweuli samuSao Seesa-

tyviseboda transsasazRvro xelSekrulebebisTvis unificirebuli wesebis Seqmnis saW-

iroebas, rac saerTaSoriso vaWrobis zrdiT iyo ganpirobebuli.2

erTmaneTisgan ganasxvaveben saxelSekrulebo samarTlis unifikaciis globalur da 

regionul instrumentebs. arsebobs saxelSekrulebo samarTlis unifikaciis sxvadasxva 

regionuli instrumenti evropis masStabiT. garda zemoaRniSnuli evropuli instrumen-

tebisa, yuradsaRebia saxelSekrulebo samarTlis unifikaciis sxva regionuli inicia-

tivebic, maT Soris, afrikaSi, aziaSi, laTinur amerikaSi da a.S.3

erT-erTi bolodroindeli kerZo iniciativa, romlis mizania aziuri saxelSekrule-

bo samarTlis principebis (Principles of Asian Contract Law (PACL)) SemuSaveba, SeiZleba moiZeb-

nos aziaSi, 2009 wlidan moyolebuli.4

winamdebare statiis mizania aziuri saxelSekrulebo samarTlis principebze zogier-

Ti evropuli instrumentis SesaZlo gavlenis analizi. unda aRiniSnos, rom literatur-

aSi ganixileba ara mxolod evropul instrumentebTan xsenebuli dokumentis urTierT-

mimarTeba, aramed, xdeba misi Sedareba saxelSekrulebo samarTlis unifikaciis zogierT 

globalur instrumentTanac, rogoricaa, magaliTad, saqarTvelosa da qarTuli samarT-

lisTvis aqtualuri dokumenti − saqonlis saerTaSoriso yidva-gayidvis xelSekrulebaTa 

Sesaxeb gaerTianebuli erebis organizaciis 1980 wlis konvencia (United Na  ons Conven  on 
on Contracts for the Interna  onal Sale of Goods (CISG)). Tumca, naSromis mTavari qvakuTxedi masze 

evropuli instrumentebis, ufro konkretulad ki, evropuli saxelSekrulebo samarTlis 

principebis (The Principles of European Contract Law (PECL)) potenciuri zegavlenis ganxilvaa.

* samarTlis doqtori (Tsu); ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 

fakultetis mowveuli leqtori, internacionalizaciisa da samecniero kvlevebis samsaxuris ufrosi special-

isti, Tanamedrove kerZo samarTlis institutis wevri; Jironas universitetis (espaneTi) evropuli da Sedare-

biTi kerZo samarTlis institutis umcrosi mecnier-TanamSromeli.

1  winamdebare naSromi efuZneba ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 

fakultetis Tanamedrove kerZo samarTlis institutis mier organizebul saerTaSoriso samecniero konfer-

enciaze 2023 wlis 28 ivliss wakiTxul amave saxelwodebis moxsenebas.

2 ix. Schulze R., Zoll F. (Eds.), The Law of Obliga  ons in Europe: A New Wave of Codifi ca  ons, Sellier European Law Publishers GmbH, 
Munich, 2013, 5. agreTve, ix. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRud-

va, gamomc. „meridiani“, Tb., 2018, 94-95.

3 dawvr. ix. Schwenzer I., Regional and Global Unifi ca  on of Contract Law, wignSi: Keyes M., Wilson T., Codifying Contract Law: 
Interna  onal and Consumer Law Perspec  ves, Ashgate Publishing Limited, Surrey, 2014, 49 da Semdg. agreTve, ix. amiranaSvili 

g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, Tb., 2018, 99-100.

4 ix. Schwenzer I., Global Unifi ca  on of Contract Law, Uniform Law Review, Vol. 21, Issue 1, 2016, 69.
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1. terminologiasTan dakavSirebuli ganmarteba

bolo wlebis ganmavlobaSi, evropuli kerZo samarTali da saxelSekrulebo samarTa-

li mis SigniT, gansakuTrebuli diskusiebis fokusSi moeqca. mTeli diskusiis yvelaze 

problematuri sakiTxia axali mowesrigebis xasiaTi. Sesabamisad, zogierTi avtori svams 

Semdeg kiTxvebs: sinamdvileSi, ramdenad Sors wava procesi? sakmarisia mxolod sxvadasx-

va wevri saxelmwifos samarTlebrivi mowesrigebis harmonizacia, Tu ufro Rrma gavlena, 

saerTo unifikaciis gamomwvevi Semdgomi TanamSromloba aris saWiro?5

 marTlac, evropeizaciis Sesaxeb msjelobis dros, xSiria miTiTeba iseT termineb-

ze, rogoricaa „unifikacia“, „harmonizacia“, „daaxloeba“. „unifikacia“ mianiSnebs, rom 

ori an meti iurisdiqciis samarTlebrivi sistema aqrobs gansxvavebulobas da icvleba 

erTiani samarTlebrivi teqstiT. „harmonizacia“ da „daaxloeba“ erTmaneTis sinonimebia 

evropul konteqstSi da aRniSnavs konkretul aspeqtebze saerTo wesebis SemoRebas wevr 

saxelmwifoebSi, Tumca, arsebobs Tavisuflebis done TiToeuli saxelmwifosTvis, Tu 

rogor aamoqmedebs is am wesebs.6

 Tumca, aRsaniSnavia, rom harmonizacia da unifikacia mxolod evropeizaciis proce-

sisTvis damaxasiaTebel terminologias ar warmoadgens. am saxis harmonizacia da unifik-

acia aris rogorc globaluri, ise regionuli mcdeloba.7

2. saxelSekrulebo samarTlis unifikaciis evropuli instrumentebi

gasuli aTwleulebis ganmavlobaSi, bevrma saerTaSoriso kvleviTma qselma ganaviTara 

evropuli wesebis krebulebi, romlebic ar aris iuridiulad savaldebulo, Tumca, miuxe-

davad amisa, SeuZlia ideebis micema evropuli kavSiris samarTlisa da erovnuli samarT-

lisaTvis (rogoricaa, magaliTad, evropuli saxelSekrulebo samarTlis principebi (The 
Principles of European Contract Law (PECL)), evropuli gaerTianebis moqmedi saxelSekrulebo 

samarTlis principebi (Principles of the Exis  ng EC Contract Law (Acquis Principles an ACQP)) da evro-

puli kerZo samarTlis principebi, ganmartebebi da modeluri wesebi: saerTo saxelmZR-

vanelo principebis proeqti (Principles, Defi ni  ons and Model Rules of European Private Law: Dra    
Common Frame of Reference (DCFR)).8

zemoCamoTvlili dokumentebis gverdiT, aRsaniSnavia kidev erTi aqti, rogoricaa 

evropuli saxelSekrulebo samarTlis kodeqsi (European Contract Code (ECC)). is warmoadgens 

pavias universitetis (italia) evropuli kerZo samarTlis iuristebis akademiis (Academy 
of European Private Lawyers) mier SemuSavebul proeqts, romlis pirveli wigni 2001 wels ga-

moqveynda.9

5 ix. Mátyás I., Current Issues in the Unifi ca  on of European Contract Law, European Integra  on Studies - Miskolc, Vol. 6, No. 1 (2008), 
63-64 da Semdg. agreTve, ix. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRud-

va, gamomc. „meridiani“, Tb., 2018, 73-74.

6 ix. Twigg-Flesner C., The Europeanisa  on of Contract Law: Current Controversies in Law, 2nd Ed., Routledge, London, 2013, 3. 
agreTve, ix. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „me-

ridiani“, Tb., 2018, 74.

7 ix. Han S., Principles of Asian Contract Law: An Endeavor of Regional Harmoniza  on of Contract Law in East Asia, 58 Vill. L. Rev. 
(2013), 589.

8 ix. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, 

Tb., 2018, 97-98.

9 ix. Benacchio G.A., Pasa B., A Common Law for Europe, Central European University Press, Budapest, 2005, 287. agreTve, ix. 
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gansxvavebuli samecniero midgoma SemuSavda saerTo sabaziso proeqtiT (Common Core 
Project). Cveulebriv, is moixsenieba, rogorc trentos proeqti (Trento Project), romelic 

daarsda 1994 wels, profesorebis – busanisa da mateis mier, Semdeg ki, damkvidrda 

trentoSi (italia). misi mizani ar aris kerZo samarTlis harmonizacia an unifikacia 

evropaSi. is cdilobs imis dadgenas, arsebobs Tu ara sxvadasxva evropuli iurisdiqci-

isaTvis saerTo safuZvlebi kerZo samarTlis konkretul dargebSi. is miznad isaxavs 

sxvadasxva samarTlebrivi sistemis urTierTgagebisTvis xelis Sewyobasa da axlandeli 

evropuli kerZo samarTlis „rukis“ Seqmnas.10

3. saxelSekrulebo samarTlis unifikaciis sxva regionuli 
iniciativebi

saxelSekrulebo samarTlis unifikaciis sxva regionuli iniciativebis Tvalsazris-

iT, magaliTad, afrikaSi, upirvelesi yuradReba unda daeTmos afrikis biznes samarTlis 

harmonizaciis organizaciis (Organiza  on for the Harmoniza  on of Business Law in Africa (OHADA)) 
zogadi komerciuli samarTlis unificirebul aqts (Uniform Act on General Commercial Law 
(UAGCL)), romelic ZalaSi Sevida 1998 wels da masSi cvlilebebi ganxorcielda 2011 wels. 

am aqtis garda, OHADA-m moaxdina samuSaoebis inicireba saxelSekrulebo samarTlis uni-

ficirebuli aqtis (Uniform Act on Contract Law (UACL)) Taobaze, romlis proeqti gamoqveynda 

2004 wels.11

 meore bolodroindeli kerZo iniciativa, romlis mizania aziuri saxelSekrulebo 

samarTlis principebis (Principles of Asian Contract Law (PACL)) SemuSaveba, SeiZleba moiZebnos 

aziaSi, 2009 wlidan moyolebuli.12

 agreTve, laTinur amerikaSi 2009 wlidan viTardeba zogadi saxelSekrulebo prin-

cipebi, saxelSekrulebo samarTlis laTinuramerikuli principebis Sesaxeb proeqtis 

(Proyecto sobre Principios La noamericanos de Derecho de los Contratos (PLDC)) farglebSi, romelsac 

maspinZlobs Ciles universiteti.13

 am iniciativebTan erTad, aseve, arsebobs tendencia, romelic miznad isaxavs global-

uri teqstebis gamoyenebiT saerTo regionuli samarTlis Seqmnas, magaliTad, CrdiloeT 

amerikis Tavisufali vaWrobis SeTanxmebisa (The North American Free Trade Agreement (NAFTA)) 
da axla, agreTve, dominikelTa respublika-centraluri amerikis Tavisufali vaWrobis 

SeTanxmebis (The Dominican Republic – Central America Free Trade Agreement (DR-CAFTA)) fargleb-

Si.14

amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, Tb., 

2018, 98.

10 ix. Twigg-Flesner C., The Europeanisa  on of Contract Law: Current Controversies in Law, 2nd Ed., Routledge, London, 2013, 15-16. 
agreTve, ix. amiranaSvili g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „me-

ridiani“, Tb., 2018, 98-99.

11 ix. Schwenzer I., Regional and Global Unifi ca  on of Contract Law, wignSi: Keyes M., Wilson T., Codifying Contract Law: Interna  onal 
and Consumer Law Perspec  ves, Ashgate Publishing Limited, Surrey, 2014, 49. agreTve, ix. amiranaSvili g., garigebis formis 

iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, Tb., 2018, 99.

12 ix. Schwenzer I., Global Unifi ca  on of Contract Law, Uniform Law Review, Vol. 21, Issue 1, 2016, 69. agreTve, ix. amiranaSvili 

g., garigebis formis iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, Tb., 2018, 99.

13 ix. iqve.

14 ix. Schwenzer I., Regional and Global Unifi ca  on of Contract Law, wignSi: Keyes M., Wilson T., Codifying Contract Law: Interna  onal 

giorgi amiranaSvili
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4. aziuri saxelSekrulebo samarTlis principebi

1969 wels, aziuri saxelSekrulebo samarTlis Sinaarsis Camoyalibebisa da misi Tav-

iseburebebis Sesaswavlad pirveli iniciativiT gamovida devid e. alani. ormocdaaTi wlis 

Semdeg, 2009 wels, aRmosavleT aziis samarTlis ramdenime mecnierma gadadga nabiji win, 

cdilobdnen ra, SeemuSavebinaT axali modeluri wesebi, raTa moexdinaT saxelSekrulebo 

samarTlis gaerTianeba regionis iurisdiqciebidan, riTac minimumamde iqneboda dayvani-

li maT Soris gansxvavebebi.15

 PACL aris akademiuri gacvlisa da TanamSromlobis produqti. PACL-is monawileebi 

arian, ZiriTadad, profesorebi da, ufro naklebad, iuristebi aziis sxvadasxva qveynidan 

an regionidan.16

 jerjerobiT, PACL-s aqvs xuTi Tavi muxlebis proeqtSi. is moicavs zogad debule-

bebs, xelSekrulebis formirebas, xelSekrulebis moqmedebis vadas, Sesrulebasa da Seus-

ruleblobas.17

5. aziaSi arsebuli mosazrebebi PACL-is Taobaze

Tavidanve unda aRiniSnos, rom PACL-is Taobaze araerTgvarovani damokidebulebaa 

Tavad aziaSi.

zogierTi azieli mecnieri aRniSnavs, rom 2004 wels, CineTSi gamarTul saerTaSor-

iso simpoziumze, profesorebis garkveulma nawilma isaubra aRmosavleT aziaSi samoqa-

laqo samarTlis harmonizaciis Sesaxeb. maTi winadadeba simpoziumis dros iyo evropu-

li saxelSekrulebo samarTlis principebis (PECL) komisiis gamocdilebis gaziareba da 

Cinel, iaponel da koreel mecnierebs Soris SedarebiTi kvlevisa da modeluri kanonis 

erToblivi SemuSavebis dawyeba. Tumca, ideas momdevno ramdenime wlis ganmavlobaSi ara-

nairi qmedeba ar mohyolia.18

PACL, rogorc modeluri kanoni, ar aris PECL-is martivi asli. PECL-Tan SedarebiT, 

PACL-is muSaobis tempi Zalian swrafia. sami wlis ganmavlobaSi iyo rva PACL forumi. 

SemuSavebulia PACL-is xuTi Tavi.19

miuxedavad imisa, rom maT uwodeben „principebs“, sinamdvileSi, PECL-is debulebebi 

ufro hgavs zogad wesebs. PACL-is I muxlis Tanaxmad, „es principebi gamiznulia aziis 

qveynebSi saxelSekrulebo samarTlis zogadi wesebis saxiT gamosayeneblad“. rogorc 

aRniSnaven, realoba unda Seesabamebodes mis saxels.20

avtorebis azriT, imis gamo, rom CISG, PECL, PICC da DCFR ukve arsebobs, PACL-s, rogorc 

and Consumer Law Perspec  ves, Ashgate Publishing Limited, Surrey, 2014, 50. agreTve, ix. amiranaSvili g., garigebis formis 

iZuleba, rogorc formis Tavisuflebis SezRudva, gamomc. „meridiani“, Tb., 2018, 99.

15 ix. Grebieniow A., Principles of Asian Contract Law at the Crossroads of Standardiza  on and Legal Pluralism, Asian Journal of Law 
and Society, Volume 10, Issue 2, June 2023, 307.

16 ix. Han S., Principles of Asian Contract Law: An Endeavor of Regional Harmoniza  on of Contract Law in East Asia, 58 Vill. L. Rev. 
(2013), 593.

17 dawvr. ix. Ka J., Introduc  on to PACL, 17 Revue juridique polynésienne: Hors série, 55-65.

18 ix. Han S., Principles of Asian Contract Law: An Endeavor of Regional Harmoniza  on of Contract Law in East Asia, 58 Vill. L. Rev. 
(2013), 589-590.

19 ix. iqve, 593, 595.

20 ix. iqve, 596.
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gvian Seqmnils, unda hqondes ganmasxvavebeli Tviseba misi aucileblobis demonstrire-

bisTvis.21

meore mxriv, aris Semdegi poziciac: PACL niSnavs aziuri saxelSekrulebo samarTlis 

principebs. es dasaxeleba mihyveba evropuli saxelSekrulebo samarTlis principebis 

(PECL) wina Zalisxmevis magaliTs.22

jer kidev arsebobs mosazreba, romelic ufro frTxilad an skeptikurad aris gan-

wyobili PACL-is sasurvelobisa da SesaZleblobis Sesaxeb. zogierTis azriT, evropas 

didi moTxovnileba aqvs raime msgavsze, rogoricaa evropuli saxelSekrulebo samarT-

lis principebi, radgan, evropaSi aris iurisprudenciis aSkara danayofebi, rogoricaa 

inglisuri samarTali, franguli samarTali da germanuli samarTali; magram harmoni-

zaciis aseTi Zalisxmeva ar aris saWiro aRmosavleT aziisTvis, ramdenadac, CineTi, ia-

ponia da korea kontinenturi evropis samarTlis mimRebebi arian.23

gansxvavebiT PECL-isgan, romelic sargeblobda evrokavSiris mxardaWeriT, PACL-s ar 

aqvs regionuli politikuri sazogadoebis mxardaWeris privilegia. Tumca, es ar unda 

iyos sasowarkveTilebis mizezi. sapirispirod, PACL-is warmatebam SeiZleba gamoiwvios da 

xeli Seuwyos aziaSi regionuli politikuri sazogadoebis Camoyalibebas.24

imisaTvis, rom Tanabari pozicia hqondes sxva cnobil saerTaSoriso xelSekrule-

bebTan, rogoricaa PECL, DCFR, PICC da a.S., aseve, is rom iyos Sesadarebeli xarisxisa da 

originalurobis mcdeloba, PACL unda efuZnebodes pozitiur kanonmdeblobas, sasamarT-

lo praqtikas, Teoriebsa da tranzaqciul praqtikas aziaSi.25

6. dasavluri xedva PACL-Tan dakavSirebiT

xazgasasmelia, rom PACL-Tan dakavSirebuli dasavluri xedvac garkveulwilad sxva-

dasxvagvaria.

 zogierTi evropeli mecnieris azriT, PACL Camoyalibebulia arsebuli araaziuri 

xelaxali formulirebebis gaTvaliswinebiT, rogoricaa PECL. proeqtis forma Zalian 

hgavs mis dasavlur winamorbedebs: wesebis saxiT warmoadginos aziuri saxelSekrulebo 

samarTlis xelaxali formulirebebi, romlebic dafuZnebulia arsebuli kanonmdeblo-

bis kvlevaze. misi SemoTavazebuli funqciebi, aseve, waagavs PECL-is funqciebs: modern-

izaciis modeluri kanonis gamoyeneba da transnacionalur xelSekrulebebSi gamosayene-

beli samarTlis SeTavazeba. produqtis (da mosamzadebeli samuSaos) enac ki igivea, rac 

PECL-isTvis, kerZod, inglisuri – ara aziis mSobliuri ena.26

 amasTan, aRniSnulis garda, aris mniSvnelovani gansxvavebebi PECL-ze muSaobasTan da-

kavSirebiT. miuxedavad imisa, rom PECL-is avtorebi xazs usvamen maT survils, gascdnen 

erovnuli kanonmdeblobis CarCoebs, es naklebad TvalsaCinoa PACL-Si, romelic ufro 

metad amaxvilebs yuradRebas erovnuli sistemebis warmomadgenlobasa da erovnul an-

21 ix. iqve, 597.

22 ix. Ka J., Introduc  on to PACL, 17 Revue juridique polynésienne: Hors série, 55.

23 ix. iqve, 62-63.

24 ix. iqve, 63.

25 ix. iqve, 64.

26 ix. Michaels R., How Asian Should Asian Law Be? – An Outsider’s View, wignSi: Low G., Convergence and divergence of private law 
in Asia, Cambridge University Press, Cambridge, 2022. 4.

giorgi amiranaSvili
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gariSebze. ar arsebobs centralizebuli erovnuli foni, amitomac, proeqtebi eyrdnoba 

nacionalur jgufebs, romlebic pasuxismgebeli arian samuSaos umetes nawilze. PACL 
Tavebis Sedgenac ki, jer erovnuli jgufebis warmomadgenlebs evaleboda, sanam Sedegebi 

iqneboda ganxiluli da kenWisyraze gavidoda.27

 PACL-is proeqtSi ganxilul iqna is kiTxva, Tu ramdenad aziuri unda iyos aziuri 

saxelSekrulebo samarTlis proeqti da SemuSavda gansxvavebuli pasuxebi. erT mxares 

dgas Siiuan hani pekinis cingxuas universitetidan, CineTis delegaciis xelmZRvaneli. 

igi mxars uWers PACL-is specialurad aziur bunebas da varaudobs, rom PACL, rogorc 

modeluri kanoni, ar unda iyos PICC-is an PECL-is ubralo asli. meore mxares dgas nao-

ki kanaiama iaponiis keios universitetidan, iaponuri delegaciis xelmZRvaneli. igi ar 

eTanxmeba imas, rom PACL zogjer unda gansxvavdebodes arsebuli evropuli modelebi-

sgan, rogoricaa PECL.28

 dabolos, Tavebis Sedgenisa da numeraciis stili mWidrod mihyveba DCFR-Si SemuSave-

bul sistemas. sainteresoa, rom yvela muxlis proeqtis komentarebi iwyeba evropul mod-

elur kanonebze (maT Soris, PECL da DCFR) miTiTebiT. Semdeg modis miTiTebebi erovnul 

kanonmdeblobaze. Cveulebriv, citirebulia CineTis saxalxo respublikis (PRC), taivanisa 

da iaponiis kanonebi da kodeqsebi, aseve, xSirad Cans germanuli kanonmdebloba.29

Sejameba

zemoT ganviTarebuli msjeloba iZleva im daskvnis gamotanis saSualebas, rom aziuri 

saxelSekrulebo samarTlis principebze evropuli saxelSekrulebo samarTlis princi-

pebisa da sxva evropuli Tu globaluri instrumentebis gavlena marTlac sagrZnobia, 

dawyebuli misi saTauridan, damTavrebuli misi Seqmnis stiliTa da struqturiT. Tumca, 

amavdroulad, SesamCnevia garkveuli gansxvavebebi Tu specifikuri maxasiaTeblebi, rac 

logikuri unda iyos aziis regionis Taviseburebebidan gamomdinare.

 zogadad, bunebrivi movlenaa, rodesac konkretuli qveyana an regioni sakuTari 

kanonmdeblobisa Tu unificirebuli wesebis SemuSavebisas xelmZRvanelobs da modelad 

iRebs msgavsi mimarTulebiT ukve Seqmnil da arsebul dokumentebs (risi araerTi mag-

aliTic cnobilia msoflios masStabiT). Sesabamisad, wesiT, arc is unda iyos gasakvi-

ri, rodesac sagrZnobia axalSeqmnil dokumentze misi winamorbedis garkveuli zegav-

lena. Tumca, isic gasaTvaliswinebelia, rom dokumentis Semqmnelebma aucileblad unda 

miiRon mxedvelobaSi maTi konkretuli qveynisa Tu regionis Taviseburebebi da asaxon es 

yovelive masSi, rac yvelaze swori da logikuri unda iyos.

27 ix. iqve.

28 ix. iqve, 5-6.

29 ix. Grebieniow A., Principles of Asian Contract Law at the Crossroads of Standardiza  on and Legal Pluralism, Asian Journal of Law 
and Society, Volume 10, Issue 2, June 2023, 310.
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andre ianseni*30

dasavluri xedva CineTis axal samoqalaqo kodeqsze

1. Sesavali

msurs, visaubro Temaze: „dasavluri gavlena CineTis axal samoqalaqo kodeqsze“. 

upirvelesad warmogidgenT Zalian mokle mimoxilvas CineTis 2021 wlis axal samoqalaqo 

kodeqssa da mis istoriaze. amis Sedeg ki, umetesad SerCeviT, ganvixilav CineTis samoqa-

laqo kodeqsis garkveul aspeqtebs, romlebic CemTvis sainteresoa dasavluri perspeq-

tivis WrilSi. aTobiT mravali sxva saintereso Temacaa, rasac, samwuxarod, amJamad, aq 

ver ganvixilavT.

2. CineTis axali samoqalaqo kodeqsis kodifikaciis istoria

miuxedavad CineTis 2021 wlis samoqalaqo kodeqsisa, kodificirebuli kerZo samarTa-

li ar warmoadgens siaxles CineTSi. Tavdapirveli mcdelobebi CineTis samoqalaqo kode-

qsis kanonproeqtze fiqsirdeba ufro meti xnis win, vidre 100 welia, ufro dazustebiT 

ki, 1911-1930 wlebSi. germanulma samoqalaqo kodeqsma Zlieri zegavlena iqonia am yove-

liveze, Tumca maT mainc bolomde miiyvanes saqme, CineTSi samoqalaqo omis miuxedavad. 

1949 wlidan imatebs mcdelobebi komunisturi CineTis samoqalaqo kodeqsis kanonproeq-

tze, Tumca uSedegod. 1986 wlidan CineTma daiwyo specifikuri kanonproeqtis Semotana 

kerZo samarTlis sxvadasxva ganStoebisaTvis, rogoricaa saxelSekrulebo samarTali an 

sanivTo samarTali. 2014 wlidan kvlav iwyeba muSaoba CineTis axal samoqalaqo kodeqsze, 

romelic, sabolood, miiRes 2021 wels.

3. CineTis samoqalaqo kodeqsis struqtura

CineTis samoqalaqo kodeqsi moicavs 1260 muxls, romelTaganac nawili ukve arsebob-

da Zvel kanonproeqtebSi (rogoricaa, magaliTad, adrindeli saxelSekrulebo samarTa-

li an sanivTo samarTali. Tumca, nawilobriv, is Sedgeba aseve axali debulebebisganac. 

CineTis samoqalaqo kodeqsi Sedgeba e.w. „Svidwigneulisgan“, esenia: wigni 1 − zogadi 

debulebebi, wigni 2 − sanivTo uflebebi, wigni 3 − xelSekrulebebi, wigni 4 − pirovnuli 

uflebebi, wigni 5 − qorwineba da ojaxi, wigni 6 − memkvidreoba, da wigni 7 − deliqturi 

pasuxismgebloba.

4. zogierTi naazrevi dasavluri perspeqtividan CineTis axal 
samoqalaqo kodeqsze

neba miboZeT, ramdenime patara magaliTi moviSvelio dasavluri perspeqtividan axal 

Cinur samoqalaqo kodeqsze.

* samoqalaqo samarTlisa da evropuli kerZo samarTlis kaTedris profesori redbaudis universitetSi, nei-

megeni, niderlandebis samefo.



211

kerZo  samarTlis  mimoxilva 

a) CineTis axali samoqalaqo kodeqsis integrireba kontinenturi evropis samarTlebriv 

tradiciebTan

mravali mkvlevris azria, rom axali Cinuri samoqalaqo kodeqsi aris kodeqsi, romel-

ic mWidro kavSirSia kontinenturi evropis samarTlebriv tradiciebTan. mec veTanxmebi 

am azrs, magram unda gvqondes mxedvelobaSi gansxvavebebic sxvadasxva evropul samarT-

lebriv tradicias Soris. sayovelTao kontinenturi evropuli samarTlebrivi tradicia, 

e.w. „evropuli samoqalaqo samarTali“ ar arsebobs da mniSvnelovania misi dacva zedmeti 

gamartivebisagan. mxolod erTi ganmartebaa am gansxvavebuli evropuli samarTlebrivi 

sistemisa, romelic, amavdroulad, sul ufro metad formirdeba evrokavSiris kerZo 

samarTlis, e.w. acquis communautaire-s mier. Tumca, saerTo samarTlis sferodan kompe-

tenturi mkvlevrebis ganxilvebis Sedegad, ar msurs, davmalo faqti, rom isini nawi-

lobriv emxrobian axali Cinuri samoqalaqo kodeqsis gansxvavebul klasifikacias. zogi 

maTgani ki, CineTis kerZo samarTals miiCnevs, rogorc Sereul sakanonmdeblo sistemas, 

an rogorc zogad sistemas, romelic upiratesad miekuTvneba saerTo samarTals, saerTo 

samarTlis zegavlenis gamo. piradad me miviCnev, rom Cinuri samoqalaqo kodeqsi, miuxe-

davad saerTo samarTlis elementebis udavo CarTulobisa, romlebsac warmoadgens zian-

is anazRaurebis an mosalodneli darRvevebis sakiTxebi, es yvelaferi SeiZleba zusta-

dac rom evropuli samoqalaqo samarTlidan arsebobdes, struqturasa da azrovnebis 

stilze dayrdnobiT.

b) Cinuri maxasiaTeblebi

neba momeciT, gadavide sxva aspeqtze, romelsac msurs, naTeli movfino, e.w. „Cinur 

maxasiaTeblebze“, CineTis axali samoqalaqo kodeqsis WrilSi. axal Cinur samoqalaqo 

kodeqss gaaCnia garkveuli unikaluri maxasiaTeblebi, iseTi maxasiaTeblebi, romlebic 

ucxoa dasavluri samarTlisaTvis da rac Rrmad Zevs Zalian gansxvavebul Cinur politi-

kur sistemaSi. msurs, xazi mxolod 2 rames gavusva da aRvniSno: muxli 1 gvamcnobs, rom 

axali Cinuri samoqalaqo kodeqsi SemuSavebulia socialuri da ekonomikuri balansis da-

sacavad, im saWiroebebis dasakmayofileblad, rac xels Seuwyobs socializms da swored 

am socialisturi Rirebulebebis wina planze wamosawevad. kerZo samarTali ganxilulia 

socializmis SesanarCuneblad, es idea ki, aSkaraa CineTis axali samoqalaqo kodeqsis da-

narCen debulebebSi. dasavlur demokratiul qveynebSi ki, msgavsi debulebebi namdvilad 

ar gaxlavT. axali samoqalaqo kodeqsi ar iTvaliswinebs raime sakuTrebas uZrav qonebaze 

da, aseve, zogadad, CineTis sanivTo samarTalze Zlier gavlenas axdens socialisturi 

politikuri sistema.

g) didi aqcenti qceviT kontrolze axal Cinur samoqalaqo kodeqsSi

sabolood ki, msurs, aseve, xazi gavusva kidev erT aspeqts, rac interesis sagania 

CemTvis dasavluri perspeqtivis WrilSi; ara imdenad struqturis TvalsazrisiT, aramed 

amas moviazreb axali CineTis samoqalaqo kodeqsis Sinaarsobrivi teqstidan gamomdin-

are. (kontinentur) evropul samarTlebriv sistemebTan SedarebiT, es aris bevrad ufro 

Zlieri aqcenti qcevis kontrolze sxvadasxva socialur-politikuri miznisTvis. sami 

mokle magaliTi sakmarisi unda iyos: rogorc ukve vaxseneT, pirveli magaliTi miemarTeba 

CineTis axal samoqalaqo kodeqss, romelic gadis socialur Rirebulebebze. dasavlur 

samarTlebriv sistemebSi gasagebia, rom amaod eZeben TavianTi kerZo samarTlis amg-

var mimarTulebas. aseve, ekologiuri garemos dacva kerZo pirTa mier gvxvdeba CineTis 
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samoqalaqo kodeqsis ramdenime muxlSi. magaliTad, CineTis samoqalaqo kodeqsis mecxre 

muxlis Tanaxmad: samoqalaqo qmedebis ganxorcielebisas, kerZo piri, sasurvelia, Caer-

Tos iseT sakiTxebSi, rogoricaa resursebis konservacia da ekologiuri garemos dacva. 

xolo evropul samoqalaqo kodeqsSi aseTi ram dResac ar arsebobs. bolo magaliTia 

CineTis axal samoqalaqo kodeqsSi „zianis anazRaurebis“ intensiuri daSveba. ramdenime 

muxli iZleva SesaZleblobas, rom moviTxovoT zianis anazRaureba, magaliTad, CineTis 

samoqalaqo kodeqsis 1185-e muxli inteleqtualuri sakuTrebis xelyofisaTvis, 1207-

e muxli produqtze pasuxismgeblobis SemTxvevebisa da 1232-e muxli garemosdacviTi 

zaralisaTvis. zianis anazRaurebasTan dakavSirebuli msgavsi debulebebi ucnobia kon-

tinenturi evropis samarTlis sistemis qveynebisaTvis da nawilobriv miesadageba aSS-is 

saerTo samarTals, romelic iTvaliswinebs zianis anazRaurebas. nebismier SemTxvevaSi 

ki, amgvari ram ar fiqsirdeba evropul samarTlebriv sistemebSi.

rom SevajamoT: maSasadame, Cinuri samoqalaqo kodeqsi iTvaliswinebs qcevis makon-

trolebel miznebs, rac, evropuli samarTlebrivi sistemebis mixedviT, unda iyos mikuT-

vnebuli sajaro samarTals. kerZo samarTlis gamoyofa sajaro samarTlisagan, romelsac 

xSirad icaven evropaSi, Cans, rom naklebad mniSvnelovania CineTSi. miuxedavad amisa, 

amJamad, gaurkvevelia, ramdenad aris es qcevis marTvis miznebi realurad „samarTali 

moqmedebaSi“ da ara mxolod „samarTali wignebSi“. saerTod aqvs Tu ara maT adgili praq-

tikaSi? namdvilad gaaCnia Tu ara maT mniSvneloba? amas momavali gviCvenebs.

5. daskvna

dasavluri TvalsazrisiT, ufro sworad, evropuli perspeqtividan, CineTis samoqa-

laqo kodeqsis umetesi nawili nacnobia da misi miaxloeba evropul samoqalaqo kanon-

mdeblobasTan namdvilad TvalsaCinoa. Tumca, miuxedavad misi msgavsebisa, arsebobs, ro-

gorc Cans, aseve, bevri mniSvnelovani gansxvaveba: CineTis samoqalaqo kodeqsi ar aris 

mxolod evropuli samarTlebrivi sistemebis asli an ubralo nazavi, aramed, ayalibebs 

Tavis mraval damaxasiaTebel Tvisebas.

inglisuridan Targmna nino TeliaSvilma

andre ianseni
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André Janssen*1

THE WESTERN PERSPECTIVE ON THE NEW CHINESE CIVIL CODE

1. Introduc  on
I would like to talk about “The Western Perspec  ve on the New Chinese Civil Code”. First, I am going to 

give you a very brief introduc  on of the New Chinese Civil Code of 2021 and its history. A  er that I will discuss 
- highly selec  vely - some aspects of the New Chinese Civil Code that seem interes  ng to me from a Western 
perspec  ve. There are dozens of other interes  ng topics which unfortunately need to be undiscussed here. 

2. Codifi ca  on history of the New Chinese Civil Code
Even though the new Chinese Civil Code is of 2021, the idea of a codifi ed Private Law is by no means 

new in China. There were already fi rst a  empts to dra   a Chinese Civil Code more than 100 years ago, more 
precisely from 1911-1930. The works back then were strongly infl uenced by the German Civil Code, but they 
came to an end due to the civil war in China. From 1949 there were several a  empts to dra    a communist 
Chinese Civil Code, but eventually without any results. From 1986 China started enac  ng specifi c legisla  on 
for diff erent parts of private law like e.g. Contract Law or Property Law. From 2014 the works on a Chinese 
Civil Code began, which was eventually enacted in 2021. 

3. Structure of the Chinese Civil Code
The Chinese Civil Code has 1260 ar  cles, and it is for a part integra  ng already exis  ng old legisla  on (like 

e.g. the previous Contract Law or Property Law). However, partly it contains also genuinely new provisions. 
The Chinese Civil Code consists of seven so-called “books”, which are: Book 1 - General Provisions, Book 2 
- Property rights, Book 3 – Contracts, Book 4 - Personality rights, Book 5 - Marriage and Family, Book 6 - Inhe-
ritance and Book 7 - Tort Liability.

4. Some Refl ec  ons from a Western Perspec  ve on the New Chinese Civil Code
Let me now make some short remarks from a Western perspec  ve on the new Chinese Civil Code

a.) Integra  on of the new Chinese Civil Code into Con  nental European Legal Tradi  ons
It is the stance of many scholars that the new Chinese Civil Code is a code that is closely connected to the 

con  nental European legal tradi  ons. I would like to agree with this statement, but one must always keep 
in mind the diff erences between the various (con  nental) European legal tradi  ons. A uniform con  nental 
European legal tradi  on, i.e. “a European civil law” does not exist and one must be warned against over-sim-
plifi ca  on. There is only a patchwork of diff erent European legal systems, which in the mean  me are also in-
creasingly being over-formed by the private law of the European Union, the so-called acquis communautaire. 
However, a  er discussions with some scholars from the common law world, I do not want to hide the fact 
that they partly come to a diff erent classifi ca  on of the new Chinese Civil Code. Some of them see the Chine-
se private law as a whole as a mixed legal system or even as a system that is predominantly a  ributable to the 
common law because of the infl uence of the common law. I personally believe that the Chinese Civil Code, 
despite the undisputed inclusion of common law elements such as the introduc  on of puni  ve damages or 
the an  cipatory breach, can overall be located in European civil law due to its structure and thought pa  ern.

* Prof Dr. André Janssen is a Chair Professor of Civil Law and European Private Law at the Radboud University Nijmegen, The Nether-
lands. 
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b.) Chinese characteris  cs
Let me move to another aspect I would like to shed some light on, and this are the special so-called 

“Chinese characteris  cs” of the new Chinese Civil Code. The new Chinese Civil Code has some unique fea-
tures, features which are alien to Western laws and which are deeply rooted in the very diff erent Chinese 
poli  cal system. I would like to highlight only to two of those Chinese characteris  cs: Art. 1 proclaims that the 
new Chinese Civil Code is formulated among other purposes for maintaining social and economic order, for 
mee  ng the needs for developing socialism with Chinese characteris  cs, and for carrying forward the core 
socialist values. Private law is considered as a tool for maintaining socialism and this idea appears in several 
other provisions of the new Chinese Civil Code. In Western democra  c countries similar provisions are of 
course absent. Another Chinese characteris  c roots in the diff erent Chinese poli  cal system itself. The new 
Civil Code does not foresee any property in real estate and also in general the Chinese property law is strongly 
infl uenced by the socialist poli  cal system. 

c.) Greater Emphasis on Behavioral Control in the new Chinese Civil Code
Eventually I would like to briefl y highlight one more aspect which is of interest from a Western perspec  -

ve; not so much in terms of the structure, but in terms of the content of the new Chinese Civil Code, and 
that is the much stronger emphasis on controlling behavior for various socio-poli  cally intended purposes 
compared with (con  nental) European legal systems. Three brief examples should suffi  ce here: As a fi rst 
example serve the already men  oned “Chinese characteris  cs” of the new Chinese Civil Code to promote the 
core socialist values. In Western legal systems, one understandably searches in vain for such an orienta  on of 
their private laws. In addi  on, the protec  on of the ecological environment by the private par  es (“ecological 
environment”) occurs in several ar  cles of the new Chinese Civil Code. For example, Art. 9 of the Chinese Civil 
Code states: “When conduc  ng a civil ac  vity, a person of the civil law shall act in a manner that facilitates 
conserva  on of resources and protec  on of the ecological environment”. In European civil codes, such an 
explicit objec  ve is currently unknown. The last example is the intensive admission of “puni  ve damages” in 
the new Chinese Civil Code. Several ar  cles introduce the possibility to ask for puni  ve damages: For exam-
ple, Art. 1185 of the new Chinese Civil Code for infringement of intellectual property, Art. 1207 of the new 
Chinese Civil Code for product liability cases, and Art. 1232 of the new Chinese Civil Code for environmental 
damage . Similar puni  ve damages provisions are regularly unknow in European civil law countries and cor-
respond partly more to US common law which foresees puni  ve damages. In any case, puni  ve damages do 
not belong to the core of European legal systems. 

To conclude here: The Chinese Civil Code thus (also) pursues behavior-controlling goals that, according 
to con  nental European understanding, would have to be assigned to public law in the broader sense. The 
separa  on of private law from public law, which is o  en vehemently defended in Europe, seems to be of a 
much lesser importance in China. Nevertheless, it is uncertain at present to what extent these behavior-stee-
ring goals just men  oned are really “law in ac  on” and not just “law in the books”. Do they make themselves 
felt in prac  ce at all? Do they really make a diff erence? The future will tell.

5. Conclusion 
From a Western point of view, or rather from a European perspec  ve, much of the Chinese Civil Code 

seems familiar, and its affi  nity to European civil law is indeed obvious. But despite its affi  nity, there are, as 
seen, also many signifi cant diff erences: The Chinese Civil Code is not just a copy or mere mixture of European 
legal systems but sets numerous accents of its own.

andre ianseni
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prabhpreet singhi

konstituciuri Rirebulebebis dacva saTanado procesis gziT: 
saTanado procesis ganviTarebis analizi indoeTsa da aSS-Si

abstraqti 

imisaTvis, rom gaTvaliswinebul iqnes yvelas uflebebisa da Tavisuflebebis pativ-

iscema da kanonis uzenaesobis dacva, saTanado procesi konstituciuri mmarTvelobis 

arsebiTi komponentia. winamdebare naSromi adarebs da upirispirdeba saTanado procesis 

koncefciis istoriul ganviTarebas or Zalian gansxvavebul demokratiaSi: indoeTsa da 

SeerTebul StatebSi. es naSromi iyenebs istoriul, SedarebiT da uaxles analizs imis 

dasadgenad, Tu rogor ganviTarda saTanado procesi, rogor ganmartes sasamarTloebma 

da rogor daexmara is konstituciuri idealebis dacvas orive qveyanaSi. miukerZoeblo-

bis, samarTlianobisa da ZiriTadi uflebebis dacvis cnebebs saTanado procesis meSve-

obiT iziarebs indoeTisa da SeerTebuli Statebis samarTlebrivi sistemebi, miuxedavad 

maTi gansxvavebebisa.

1. Sesavali

saTanado procesi aris sayrdeni principi konstituciuri idealebis SesanarCuneb-

lad nebismier liberalur demokratiaSi. is icavs adamianebs saxelmwifos mier ufle-

bamosilebis borotad gamoyenebisagan da garantias iZleva, rom maTi uflebebi dacu-

li iqneba da samarTlianoba aRsruldeba. saTanado procesis evolucia gadamwyveti iyo 

konstituciuri idealebis dasacavad SeerTebuli Statebisa da indoeTis konteqstSi, 

ori demokratiuli erisa gansxvavebuli samarTlebrivi tradiciebiT. es kvleva asaxavs 

saTanado procesis ganviTarebas am qveynebSi, misi warmoSobis, ZiriTadi SemTxvevebisa da 

mimdinare mniSvnelobis gaTvaliswinebiT.

2. saTanado procesis istoriuli ganviTareba:

2.1. SeerTebuli Statebi:

SeerTebul StatebSi saTanado process Tavisi fesvebi aqvs magna kartaSi, romelic 

zRudavs monarqias, borotad gamoiyenos Tavisi Zalaufleba. saTanado procesi, rogorc 

sicocxleSi, Tavisuflebasa da sakuTrebaSi xelisuflebis SeWrisgan dacva, pirdapir 

aris naxsenebi SeerTebuli Statebis konstituciis mexuTe SesworebaSi, romelic miRe-

bulia 1791 wels. 1868 wels, samoqalaqo omis dasrulebis Semdeg, meToTxmete Sesworeba 

miiRes, romelic uzrunvelyofs saTanado procesis garantiebs saxelmwifo doneze.
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2.2. indoeTi

Tanamedrove indoeTis samarTalSi „saTanado procesis“ koncefcia saTaves iRebs 

britanuli saerTo samarTlidan, romelic gamoiyeneboda mTeli koloniuri epoqis gan-

mavlobaSi. indoeTis konstituciis 21-e muxli, romelic ZalaSi Sevida 1950 wels, uz-

runvelyofs sicocxlisa da piradi Tavisuflebis uflebas saTanado procesis normebis 

Sesabamisad. indoeTis sasamarTlo sistemas gadamwyveti roli hqonda saTanado procesis 

mniSvnelobis gansazRvrasa da gafarToebaSi ZiriTadi SemTxvevebis meSveobiT.

3. saTanado procesi SeerTebul StatebSi:

3.1. samarTlebrivi CarCo

mexuTe Sesworebis saTanado procesis punqti avaldebulebs federalur mTavrobas, 

daicvas samarTliani sasamarTlos standartebi. aSS-is kanonmdeblobaze did gavlenas 
axdens meToTxmete Sesworebis punqti saTanado procesze, romelic afarToebs msgavs 
garantiebs Statis mTavrobebisTvis.

3.2. mniSvnelovani sasamarTlo gadawyvetilebebi:

mirandas wesebi Camoyalibda saqmeSi  „miranda arizonas winaaRmdeg“ (1966), rac uz-

runvelyofs, rom policiis patimrobaSi myofma adamianebma ician maTi uflebebis Sesaxeb.

gadawyvetilebam  „gideoni uienraitis winaaRmdeg“ (1963) daadgina materialurad 

gaWirvebuli braldebulebis konstituciuri ufleba dacvaze.

4. saTanado procesi indoeTSi:

4.1. samarTlebrivi CarCo:

indoeTis konstituciis 21-e muxlis Tanaxmad, pirebi daculi arian sicocxlis an 

piradi Tavisuflebis xelyofisagan, garda kanoniT dadgenili procedurisa.

4.2. mniSvnelovani sasamarTlo gadawyvetilebebi:

saqme  „maneka gandi indoeTis kavSiris winaaRmdeg“ 1978 wels mohyva 21-e muxlis mo-

qmedebis gafarToebas. man daadgina principi, rom kanonmdeblobiT Seqmnili procedura 

unda Seesabamebodes miukerZoeblobis, samarTlianobisa da gonivrulobis standartebs.

saqmem  „kesavananda bharati keralas Statis winaaRmdeg“ 1973 wels Camoayaliba Zir-

iTadi struqturis koncefcia, romelic emsaxureba konstituciis fundamenturi princi-

pebis dacvas darRvevisagan.

prabhpreet singhi
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5. SedarebiTi analizi:

5.1. saerTo principebi:

rogorc SeerTebuli StatebSi, ise indoeTSi gansakuTrebul yuradRebas aqceven 

saTanado procesis mniSvnelobas pirovnuli uflebebis dacvisa da Tanaswori mopyrobis 
garantirebis mizniT. orive eri aRiqvams saTanado process, rogorc instruments, romelic 
mimarTulia samTavrobo Zaladobis Sekavebisken.

5.2. gansxvavebebi:

SeerTebuli Statebi mniSvnelovan aqcents akeTebs procedurul saTanado procesze, 
prioritetulad gansazRvruli samarTlebrivi procedurebis dacvasa da pirovnuli 
uflebebis dacvaze. indoeTi mniSvnelovan aqcents akeTebs arsebiT saTanado procesze, 
gansakuTrebuli aqcentiT kanonierebisa da samarTlianobis Sefasebaze.

6. saTanado procesis Tanamedrove aqtualoba:

6.1. SeerTebuli Statebi:

saTanado procesis koncefcia aris amerikuli samarTlebrivi sistemis fundamenturi 
elementi, romelic gansakuTrebiT aqtualuria sisxlis samarTlis, samoqalaqo uflebebisa 
da administraciuli samarTalwarmoebis sferoebSi. saTanado procesis uwyveti mniSvneloba 
cxadyofs bolodroindel movlenebs, maT Soris, diskusiebs erovnuli usafrTxoebisa da 
meTvalyureobis Sesaxeb.

6.2. indoeTi:

saTanado procesis gamoyeneba sxvadasxva garemoSi mkacrad aris uzrunvelyofili 
sasamarTlo xelisuflebis mier, Sesabamisad, inarCunebs Tavis mTavar rols indoeTis 
sasamarTlo procesebSi. dRevandeli sazogadoebis sazrunavi, rogoricaa kerZo uflebebis 
dacva da garemos dacva, moicavs saTanado procesis principebis Seswavlas.

7. gamowvevebi da winaaRmdegobebi:

amocana gulisxmobs zusti wonasworobis SenarCunebas erovnuli usafrTxoebis dacvasa 
da saTanado procesis fundamenturi principebis dacvas Soris. mizani mdgomareobs 
marginalizebuli da gaWirvebuli mosaxleobisaTvis saTanado samarTlebriv procesze 
Tanabari xelmisawvdomobis uzrunvelyofaSi. es kvleva miznad isaxavs orive qveynis 
samarTlebriv sistemaSi arsebuli Seferxebebisa da araefeqtianobis Seswavlasa da analizs.
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8. daskvna:

saerTo jamSi, saTanado procesis cneba fundamentur rols asrulebs konstituciuri 
normebis dacvaSi rogorc indoeTSi, ise SeerTebul StatebSi. miuxedavad imisa, rom 
or ers aqvs gansxvavebuli istoriuli traeqtoriebi da samarTlebrivi tradiciebi, 
aSkaraa, rom isini iziareben mtkice erTgulebas fundamenturi idealebis mimarT, 
rogoricaa miukerZoebloba, samarTlianoba, da pirovnuli uflebebis dacva saTanado 
procesis ganxorcielebis gziT. konstituciuri faseulobebis dinamikuri xasiaTi da 
maTi Semguebloba sazogadoebis cvalebad moTxovnebTan ilustrirebulia sxvadasxva 
qveyanaSi saTanado procesis evoluciiTa da interpretaciiT. im periodis fonze, romelic 
xasiaTdeba rTuli situaciebiT, saTanado procesis mudmivi mniSvneloba individebis 
uflebebis dacvaSi xazs usvams mis mTavar funqcias demokratiuli principebis dacvasa da 
konstituciuri idealebis SenarCunebaSi.

inglisuridan Targmna nino TeliaSvilma
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Prabhpreet Singh

SAFEGUARDING CONSTITUTIONAL VALUES THROUGH DUE PROCESS: ANALYSIS OF 
DEVELOPMENT OF DUE PROCESS IN INDIA AND USA

ABSTRACT

In order to ensure that everyone’s rights and liber  es are respected and the rule of law is upheld, due 
process is an essen  al component of cons  tu  onal government. This paper compares and contrasts the 
historical development of the concept of due process in two very diff erent democracies: India and the Uni-
ted States. This paper uses historical, compara  ve, and up-to-date analyses to look at how due process has 
developed, how the courts have interpreted it, and how it has helped to protect cons  tu  onal ideals in both 
countries. The concepts of fairness, jus  ce, and the preserva  on of fundamental rights through due process 
are shared by the legal systems of India and the United States, despite their diff erences.

1. Introduc  on 
Due process is a bedrock principle for the upkeep of cons  tu  onal ideals in any liberal democracy. It 

protects people from the abuse of power by the state and guarantees that their rights will be honoured and 
that jus  ce will be served. The evolu  on of due process has been crucial in protec  ng cons  tu  onal ideals in 
the contexts of the United States and India, two democra  c na  ons with diff erent legal tradi  ons. This study 
inves  gates the development of due process in these na  ons by looking at its origins, seminal instances, and 
current signifi cance.

2. Historical Development of Due Process:
2.1. The United States:
 Due process in the United States has its roots in the Magna Carta, which placed restraints on the mo-

narchy’s ability to abuse its power. Due process, as a safeguard against government intrusion on life, liberty, 
and property, is men  oned expressly in the Fi  h Amendment to the United States Cons  tu  on, passed in 
1791. A  er the end of the Civil War in 1868, the Fourteenth Amendment was passed, providing due process 
safeguards at the state level.

2.2.  India
The concept of “due process” in modern Indian law has its origins in the Bri  sh common law that was 

used throughout the colonial era. Ar  cle 21 of the Indian Cons  tu  on, which took eff ect in 1950, ensures 
the right to life and personal liberty in accordance with due process norms. The Indian judicial system had a 
pivotal role in defi ning and expanding the meaning of due process through seminal instances.

3. Due Process in the United States:
3.1. Legal Framework:
The Fi  h Amendment’s Due Process Clause mandates that the federal government adhere to fair trial 

standards. U.S. law is heavily infl uenced by the Due Process Clause of the Fourteenth Amendment, which 
expands similar safeguards to state governments.
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3.2. Landmark Cases:
The Miranda warnings were established in “Miranda v. Arizona” (1966), which ensures that people in 

police custody are made aware of their rights.
The decision “Gideon v. Wainwright” (1963) established a cons  tu  onal right to counsel for indigent 

criminal defendants.

4. Due Process in India:
4.1. Legal Framework:
According to Ar  cle 21 of the Indian Cons  tu  on, individuals are safeguarded from being deprived of 

their life or personal liberty, except in accordance with the legally established procedure.

4.2. Landmark Cases:
The case of “Maneka Gandhi v. Union of India” in 1978 resulted in an expansion of the scope of Ar  cle 

21. It established the principle that the procedure created by legisla  on must adhere to the standards of 
fairness, jus  ce, and reasonableness.

The case of “Kesavananda Bhara   v. State of Kerala” in 1973 established the basic structure concept, 
which serves to safeguard the fundamental principles of the Cons  tu  on from being violated.

5. Compara  ve Analysis:
5.1. Common Principles:
Both the United States and India place signifi cant emphasis on the signifi cance of due process in safe-

guarding individual rights and guaranteeing equitable treatment. Both na  ons perceive due process as a tool 
aimed at restraining governmental abuses.

5.2. Diff erences:
The United States places signifi cant emphasis on procedural due process, priori  sing the adherence to 

specifi ed legal procedures and the protec  on of individual rights. India places signifi cant emphasis on sub-
stan  ve due process, with a par  cular focus on evalua  ng the legality and jus  ce of legisla  on.

6. Contemporary Relevance of Due Process:
6.1. United States:
The concept of due process is a fundamental element of the American legal system, with special rele-

vance in the domains of criminal law, civil rights, and administra  ve proceedings. The con  nuous signifi cance 
of due process is shown by recent occurrences, including discussions surrounding na  onal security and sur-
veillance.

6.2. India:
The applica  on of due process in various se   ngs is vigorously ensured by the judiciary, therefore main-

taining its key role in Indian legal proceedings. Current societal concerns, such as the safeguarding of private 
rights and the preserva  on of the environment, encompass the examina  on of due process principles.

7. Challenges and Controversies:
The task at hand involves striking a delicate equilibrium between the impera  ve of safeguarding na  onal 

security and the impera  ve of upholding the fundamental principles of due process. The objec  ve is to gua-
rantee equitable access to the due process of law for marginalised and disadvantaged popula  ons. This study 

prabhpreet singhi
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aims to examine and analyse the delays and ineffi  ciencies present in the legal systems of both countries.

8. Conclusion:
In summary, the no  on of due process plays a fundamental role in upholding cons  tu  onal norms in 

both India and the United States. Although the two na  ons exhibit dis  nct historical trajectories and legal 
tradi  ons, it is apparent that they share a steadfast dedica  on to fundamental ideals such as fairness, jus  ce, 
and the protec  on of individual rights through the implementa  on of due process. The dynamic character 
of cons  tu  onal values and their adaptability to changing societal requirements is exemplifi ed by the evo-
lu  on and interpreta  on of due process in various countries. Amidst a period characterised by intricate pre-
dicaments, the enduring signifi cance of due process in safeguarding the rights of individuals underscores its 
pivotal func  on in the preserva  on of democra  c principles and the maintenance of cons  tu  onal ideals.
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serkan qaia*

rogori gavlena moaxdina TurqeTis samoqalaqo saproceso 
samarTalze evrokavSiris kanonmdeblobam

Sesavali

bolo 25 saukunis ganmavlobaSi, TurqeTis evropul kavSirSi miRebis procesis daw-

yebis Semdeg, TurqeTis respublikam Camoayaliba da gaaumjobesa Tavisi samarTlebrivi 

strategia. TurqeTi 1961 wels gaxda ekonomikuri TanamSromlobisa da ganviTarebis or-

ganizaciis (OECD) wevri da 1995 wels dado sabaJo kavSiris SeTanxmeba evropul kavSirTan 

(EU). Sesabamisad, TurqeTma daiwyo Sida kanonmdeblobis evrokavSiris regulaciebTan Se-

sabamisobis procesi da OECD-is mier dadgenili politikis dacva. magaliTad, amJaminde-

li №6502 kanoni momxmarebelTa uflebebis dacvis Sesaxeb Seiqmna TurqeTis parlamentis 

mier, rac metyvelebs evropuli kavSiris (EU) kanonmdeblobasTan Sesabamisobaze.

miuxedavad amisa, sruli harmonizaciis miRweva, gansakuTrebiT davebis gadawyvetis 

sferoSi, jer ar aris miRweuli. amis magaliTi SeiZleba SeiniSnos TurqeTis Sida kanon-

mdeblobaSi, romelsac amJamad ar aqvs Tavsebadoba ADR direqtivasa da ODR 2013 wlis 

regulaciasTan. winamdebare moxseneba miznad isaxavs, gaakeTos Sesavali TurqeTis samo-

qalaqo saproceso samarTalSi da Seafasos masze evrokavSiris kanonmdeblobis gavlena.

rogori gavlena moaxdina samoqalaqo saproceso samarTalze 
evrokavSiris kanonmdeblobam ?

TurqeTi aris respublika, romelsac aqvs konstituciaze dafuZnebuli saparlamento 

mmarTvelobis sistema. TurqeTis respublikis konstituciis me-2 muxlSi naTqvamia, rom: 

„TurqeTis respublika aris demokratiuli, sekularuli da socialuri saxelmwifo, ro-

melic imarTeba kanonis uzenaesobiT, sazogadoebrivi mSvidobis, erovnuli solidarobi-

sa da samarTlianobis cnebebis farglebSi, adamianis uflebebis pativiscemiT, aTaTurqis 

nacionalizmis erTgulebiTa da preambulaSi gansazRvruli fundamenturi principebis 

safuZvelze“.2

TurqeTis samarTlebrivi sistema efuZneba kontinenturi evropis samarTlis siste-

mas, romelzec, ZiriTadad, gavlena moaxdina germanulma samarTlebrivma sistemam, sadac, 

Cveulebriv, arsebobs dawerili konstitucia, rac efuZneba konkretul kanonebs. mag-

aliTad, TurqeTis respublikis samoqalaqo kodeqsze, ZiriTadad, gavlena iqonia Svei-

cariis samoqalaqo kodeqsma da germaniis savaWro kodeqsma. rogorc zemoT aRiniSna, 

TurqeTis gawevrianebis perspeqtivam da evrokavSirTan sabaJo kavSiris SeTanxmebis dam-

yarebam fundamenturi cvlilebebi Seitana TurqeTis samarTlebriv sistemaSi, TurqeTis 

evrokavSiris kanonmdeblobasTan harmonizaciis procesis nawilis saxiT.

* boRaziCis universitetis iuridiuli fakultetis, samoqalaqo saproceso da saaRsrulebo da gakotrebis 

samarTlis departamentis doqtori leqtori serkan.kaya@boun.edu.tr ORCID: 0000-0003-2507-3372.
2 TurqeTis respublikis konstitucia, muxli 2.
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TurqeTis samoqalaqo saproceso samarTalma ganicada arsebiTi gavlena evrokavSiris 

kanonmdeblobidan, rac, ZiriTadad, ganpirobebuli iyo TurqeTis miswrafebiT, gaxdes 

evrokavSiris wevri da moaxdinos misi samarTlebrivi bazis harmonizacia evrokavSiris 

mier dadgenil normebTan. evrokavSiri xazs usvams marTlmsajulebis xelmisawvdomobas, 

rogorc fundamentur uflebas. TurqeTma Seitana cvlilebebi samoqalaqo saproceso 

wesebSi marTlmsajulebis xelmisawvdomobis gasaumjobeseblad, rogoricaa procedure-

bis gamartiveba, xarjebis Semcireba da davis gadawyvetis alternatiuli meTodebis xe-

lSewyoba. dReisaTvis gatarebulia mravali procesualuri reforma da davis gadawyve-

tam da sxva sakanonmdeblo instrumentebma dadebiTi Sedegi gamoiRo, Tumca jer kidev 

aris dabrkolebebi gadasalaxi. dRevandel cifrul garemoSi davebis gadawyvetis saTana-

do meqanizmis uzrunvelsayofad, saWiroa ara mxolod tradiciuli sasamarTlo sistemis 

gaumjobeseba, aramed sasamarTlos gareSe sistemis ageba da ganviTareba, romlis meSveo-

biTac adamianebs SeuZliaT davebis gadaWra adreul etapze.

evrokavSiri axdens ADR-is gamoyenebis waxalisebas, gansakuTrebiT mediaciis, rogorc 

davebis gadawyvetis ekonomiur da efeqtian saSualebas. TurqeTma samoqalaqo saproce-

so wesebSi CarTo ADR meqanizmebi, raTa xeli Seuwyos davebis gadawyvetas sasamarTlos 

gareT. am mizniT, mediacia savaldebulo gaxda zogierTi komerciuli davis, SromiTi da-

vis, samomxmareblo davisTvis, saqmeTa ganxilvis xangrZlivi vadebisa da sasamarTloebis 

gadatvirTulobis gamo.

daskvna

TurqeTis evropul kavSirSi gawevrianebis procesma mniSvnelovani gavlena moaxdina 

mis samoqalaqo saproceso samarTalze, rasac Sedegad mohyva SesamCnevi Sesabamisoba ev-

rokavSiris samarTlebriv normebsa da standartebTan. am Sesabamisobis misaRwevad ganx-

orcielebuli reformebi moicavs sxvadasxva aspeqts, maT Soris da ara mxolod marTlm-

sajulebis xelmisawvdomobas, sasamarTlos damoukideblobas, samarTliani sasamarTlos 

garantiebs, sasamarTlo dokumentis gadacemas, sasamarTlo gadawyvetilebebis aRsrule-

bas, davis alternatiul gadawyvetas (ADR), iuridiuli daxmarebis uzrunvelyofas, trans-

sasazRvro konfliqtebis mogvarebasa da gacifrulebas.

inglisuridan Targmna nino TeliaSvilma
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Serkan Kaya*

HOW TURKISH CIVIL PROCEDUE LAW WAS INFLUENCED BY EU LAW

INTRODUCTION

Since the ini  a  on of Turkey’s admission process to the European Union in the last quarter-century, the 
Turkish Republic has formulated and advanced its legal strategy. Turkey became a member of the Organisa-
 on for Economic Co-opera  on and Development (OECD) in 1961 and established a Custom Union agree-

ment with the European Union (EU) in 1995. Consequently, Turkey has undertaken the process of aligning 
its domes  c legisla  on with EU regula  ons and adhering to the policies set forth by the OECD. For example, 
the present Law on Consumer Protec  on No. 6502 was established by the Turkish Parliament, demonstra  ng 
alignment with European Union (EU) legisla  on. 

Nevertheless, the a  ainment of complete harmonisa  on, par  cularly in the realm of dispute resolu  on, 
has not yet been accomplished. An instance of this can be observed in the Turkish domes  c legisla  on, which 
currently lacks compa  bility with the ADR Direc  ve and ODR Regula  on of 2013. This presenta  on aims to 
off er a comprehensive introduc  on to the Turkish Civil Procedure Law and assess its infl uence on EU Law. 

HOW CPL WAS INFLUENCED BY EU LAW

Turkey is a republic with a parliamentary system of government based on a cons  tu  on. Ar  cle 2 of the  
Cons  tu  on of the Republic of Turkey states that

“The Republic of Turkey is a democra  c, secular and social state governed by rule of law, within the 
no  ons of public peace, na  onal solidarity and jus  ce, respec  ng human rights, loyal to the na  onalism of 
Atatürk, and based on the fundamental tenets set forth in the Preamble.”1

The Turkish legal system is based on civil law that is mainly infl uenced by the German civil system, where 
is usually a wri  en cons  tu  on based on specifi c statutes. For example, the Civil Code of the Republic of Tur-
key was mainly infl uenced by the Swiss Civil Code and the German Commercial Code. As men  oned above, 
the prospect of the accession of Turkey and the establishment of the Custom Union agreement with the EU 
have brought fundamental changes to Turkish legal system as part of the harmonisa  on process of Turkey 
with the EU acquis.

The Civil Procedure Law of Turkey has undergone substan  al impact from EU law, principally driven by 
Turkey’s aspira  ons to become a member of the European Union and its dedica  on to harmonising its legal 
framework with the norms set by the EU. The EU emphasizes access to jus  ce as a fundamental right. Turkey 
has made changes to its civil procedure rules to improve access to jus  ce, such as simplifying procedures, re-
ducing costs, and promo  ng alterna  ve dispute resolu  on methods. To date, many procedural reforms have 
been adopted and the dispute resolu  on and other legisla  ve instruments have obtained posi  ve results. 
However, there are s  ll obstacles to overcome. In order to provide proper dispute resolu  on mechanism in 
today’s digitalized environment, it is required to not only improve the tradi  onal li  ga  on system, but also to 
construct and develop an extrajudicial system through which people can resolve disputes at an early stage.

The EU encourages the use of ADR especially media  on as cost-eff ec  ve and effi  cient means of resol-

* Dr Öğre  m Üyesi, Boğaziçi Üniversitesi Hukuk Fakültesi, Medeni Usul ve İcra İfl as Hukuku Anabilim Dalı serkan.kaya@boun.edu.tr 
ORCID: 0000-0003-2507-3372.
1   Cons  tu  on of the Republic of Turkey, Ar  cle 2.
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ving disputes. Turkey has incorporated ADR mechanisms into its civil procedure rules to facilitate the resolu-
 on of disputes outside of court. In accordance with this purpose, media  on became mandatory for some 

commercial disputes, labor disputes, consumer disputes due to long trial periods in cases and the workload 
accumulated in courts. 

CONCLUSION

The process of Turkey’s accession to the European Union has had a signifi cant impact on its Civil Proce-
dure Law, resul  ng in a notable alignment with the legal norms and standards of the EU. The reforms imple-
mented to achieve this alignment involve various aspects, including but not limited to access to jus  ce, judi-
cial independence, fair trial guarantees, service of process, enforcement of judgements, alterna  ve dispute 
resolu  on (ADR), provision of legal aid, resolu  on of cross-border confl icts, and digitaliza  on.
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jun Jengi

dasavleTis saarbitraJo regulaciebis gavlena axal cvlilebebze 
CineTis saarbitraJo kanonmdeblobaSi

CineTi (“PRC” an „kontinenturi CineTi“) gaxda erT-erTi yvelaze mniSvnelovani wevri 

saerTaSoriso arbitraJis arenaze. miuxedavad amisa, CineTis saxalxo respublikis saa-

rbitraJo kanoni („saarbitraJo kanoni“), romelic miRebul iqna 1994 wels da gadaixeda 

2009 da 2017 wlebSi, gaakritikes imis gamo, rom ar asaxavs saerTaSoriso saarbitraJo 

praqtikas da Zalian CamorCeba dasavluri saerTaSoriso arbitraJis ganviTarebas. Cine-

Tis saarbitraJo regulirebis saerTaSoriso saarbitraJo praqtikasTan SesabamisobaSi 

SesanarCuneblad, 2021 wlis 30 ivliss, PRC-is iusticiis saministrom gamoaqveyna PRC-is 
saarbitraJo kanonis Sesworebuli proeqti sajaro konsultaciisaTvis. saerTaSoriso 

arbitraJis normebi da standartebi, gansakuTrebiT, UNCITRAL-is modelis kanoni saer-

TaSoriso komerciuli arbitraJis Sesaxeb (UNCITAL Model Law) did gavlenas axdens proeq-

tze, romelic asaxavs CineTis uaxles, yovlismomcvel da yvelaze sistematur mcdelobas, 

gadaWras mzardi ufskruli saerTaSoriso saarbitraJo normebsa da moqmed saarbitraJo 

kanons Soris.

kanonproeqti Sedgeba 99 muxlisgan, romelic Seicavs 19-ze met muxls, vidre moq-

medi saarbitraJo kanoni, romelsac CineTis saarbitraJo wesebi SesabamisobaSi mohyavs 

saerTaSoriso saarbitraJo praqtikasTan. ZiriTadi cvlilebebi moicavs Semdegs: saarbi-

traJo sakiTxebis gafarToeba (m. 2); ucxouri saarbitraJo dawesebulebisTvis saqmiano-

bis ganxorcielebis nebarTva kontinentur CineTSi (m. 12); arbitraJis adgilsamyoflis 

cnebis aRiareba (mm. 27 da 91); „kompetencia kompetenciisTvis“ doqtrinis pirvelad dan-

ergva; dauSvas ad hoc arbitraJi da Secvalos saarbitraJo SeTanxmebis namdvilobasTan 

dakavSirebuli pirobebi.

a. arbitraJs daqvemdebarebuli sakiTxis gafarToeba

moqmed saarbitraJo kanons sakmaod konservatiuli damokidebuleba aqvs arbitraJu-

narianobis sakiTxTan dakavSirebiT. kanonproeqtma Seitana fundamenturi cvlileba ar-

bitraJunarianobaze, romlis mixedviTac, davebi, romlebsac ar aqvs Tanabari safuZveli, 

rogoricaa sainvesticio da sportuli davebi, aseve arbitraJunariania.

b. CineTis saarbitraJo dawesebulebis monopoliis gauqmeba

ucxour saarbitraJo dawesebulebebs CineTSi didi xnis ganmavlobaSi ekrZalebodaT 

muSaoba. es politika ar Secvlila 2015 wlamde, rodesac saxelmwifo sabWom daiwyo 

nebarTvis gacema ucxouri saarbitraJo dawesebulebebisTvis, SeeqmnaT TavianTi fil-

ialebi Tavisufal savaWro zonaSi, SanxaiSi. kanonproeqti Tavis me-12 muxlSi uxsnis kars 

ucxour saarbitraJo dawesebulebebs funqcionirebisTvis kontinentur CineTSi, romel-

ic iTvaliswinebs, rom ucxour saarbitraJo dawesebulebebs SeuZliaT Seqmnan ofisi da 

ganaxorcielon „ucxouri saarbitraJo biznesi“, registraciisa da saxelmwifo uwyebebSi 

angariSgebis wardgenis Semdeg.
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g. saarbitraJo ganxilvis adgili

arbitraJis adgilsamyofeli an saarbitraJo ganxilvis adgili aris iurisdiqcia, sad-

ac samarTlebriv safuZvlebze dayrdnobiT tardeba arbitraJi. is gamoirCeva nebismieri 

fizikuri mosmenis an Sexvedris adgilisagan, romelic imarTeba saarbitraJo ganxilvisas. 

kontinentur CineTSi „arbitraJis adgilsamyoflis“ cneba pirdapir ar aris aRiarebuli 

moqmedi saarbitraJo kanonis mixedviT. proeqti calsaxad amkvidrebs debulebas „saar-

bitraJo ganxilvis adgilis“ Sesaxeb, romelic, ZiriTadad, dakopirebulia UNCITRAL-is 
modeluri kanonidan da bevri dasavluri erovnuli kanonmdeblobidan.

d. „kompetencia kompetenciisTvis“ doqtrina

„kompetencia kompetenciisTvis“ doqtrina uflebas aZlevs saarbitraJo tribunals, 

gamoitanos gadawyvetileba sakuTari iurisdiqciis Sesaxeb, riTac Tavidan aicilebs sada-

vo sakiTxebze sasamarTlo gadawyvetilebis molodinis aucileblobas da mniSvnelovnad 

gaaumjobesebs saerTaSoriso arbitraJis efeqtianobas. CineTSi moqmedi saarbitraJo kan-

onis Tanaxmad, saarbitraJo SeTanxmebis namdvilobis gasaCivrebis Sesaxeb gancxadeba Sei-

Zleba waredginos an saarbitraJo komisias an saxalxo sasamarTlos. Tu erTi mxare mimar-

Tavs saarbitraJo komisias, xolo, meore mxare  sasamarTlos, gadawyvetilebis miRebis 

prioriteti aqvs sasamarTlos. saerTaSoriso praqtikaze dayrdnobiT, gansakuTrebiT, 

UNCITRAL-is modeluri kanonidan kopirebuli proeqti uars ambobs am meqanizmze da iT-

valiswinebs, rom arbitraJi uflebamosilia, miiRos gadawyvetileba sakuTari iuris-

diqciis Sesaxeb.

e. droebiTi zomebi

CineTis saarbitraJo kanoni ar aZlevs uflebas saarbitraJo tribunals, gansazRvros 

droebiTi RonisZieba, radgan aRniSnuli uflebamosileba eqskluziurad ekuTvnis PRC-is 
sasamarTloebs.

kanonproeqti Zireulad cvlis am meqanizms saarbitraJo tribunalebisa da sagangebo 

arbitrebisaTvis uflebamosilebis miniWebiT. PRC-is sasamarTloebi valdebuli arian, 

uzrunvelyon daxmareba saarbitraJo tribunalis an sagangebo arbitrebis mier gansaz-

Rvruli droebiTi zomebis aRsrulebaSi.

v. Ad hoc arbitraJi

erT-erTi forma, romelic asaxavs mxareTa avtonomiis princips saerTaSoriso saa-

rbitraJo samarTalSi, gamoiyeneba saarbitraJo SeTanxmebis mxareebis mier, raTa er-

Toblivad gadawyviton, wavidnen instituciur arbitraJsa Tu ad hoc arbitraJSi. ad hoc 
arbitraJi iTvleba ufro ekonomiurad da moqnilad, vidre instituciuri arbitraJi da, 

Sesabamisad, aRiarebulia saerTaSoriso arbitraJis umetesi wesebiT, rogoricaa UNCI-
TRAL-is modeluri kanoni.

Ad hoc arbitraJi dauSvebelia moqmedi saarbitraJo kanoniT nebismieri arbitraJisT-

vis, romlis adgilsamyofelia kontinentur CineTSi. saerTaSoriso standartebTan Sesa-

bamisobis mizniT, kanonproeqti Tavis 91-e muxlSi gvTavazobs, dauSvas ad hoc arbitraJi 

SezRuduli SemTxvevebisTvis „komerciul davebSi, romlebic moicavs ucxoeTTan dakav-

Sirebul elementebs“. es niSnavs, rom ad hoc arbitraJi jer kidev ar aris daSvebuli sxva 

davebisaTvis, garda komerciuli xasiaTisa da wmindad adgilobrivi arbitraJisTvis.
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z. namdvili saarbitraJo SeTanxmebis pirobebi

modernizebuli dasavluri erovnuli saarbitraJo kanonebi ar iTvaliswinebs, rom 

namdvili saarbitraJo SeTanxmeba damokidebulia imaze, iyo Tu ara gansazRvruli saar-

bitraJo dawesebuleba. Tumca, es ase ar aris CineTis moqmed saarbitraJo kanonSi. arse-

bul pirobebSi, namdvil saarbitraJo SeTanxmebas aqvs rogorc formaluri, ise arsebiTi 

moTxovnebi. formaluri moTxovnebia:

• saarbitraJo daTqma unda iyos werilobiTi formiT;

• unda iyos gamoxatuli saarbitraJo ganacxadi;

• arbitraJis sakiTxebi unda iyos gaTvaliswinebuli;

• unda SeirCes saarbitraJo komisia.

konkretuli saarbitraJo dawesebulebis Seqmnis moTxovna, rogorc namdvili saarbi-

traJo SeTanxmebis winapiroba, iwvevs uamrav davas transsasazRvro arbitraJSi CineTsa 

da sxva qveynebs Soris. Tu saarbitraJo SeTanxmeba Sedgenili iyo standartuli saarbi-

traJo SeTanxmebis safuZvelze, romelic rekomendebulia saerTaSoriso saarbitraJo 

dawesebulebis mier, magaliTad, ICC an HKIAC, saarbitraJo SeTanxmeba SeiZleba iyos baTi-

li, radgan yvela es standartuli saarbitraJo SeTanxmeba ar Seicavs romelime Seqmnil 

saarbitraJo tribunals.

sabednierod, es mkacri moTxovna kanonproeqtSi Seicvleba. kanonproeqtis 35-e mux-

lis Tanaxmad, rodesac ar aris gansazRvruli saarbitraJo dawesebuleba, arbitraJi 

Catardeba pirvel saarbitraJo dawesebulebaSi, romelic gansaxilvelad miiRebs saqmes 

(mudmivi adgilsamyofeli; mudmivi adgilsamyoflis armqone saarbitraJo dawesebuleba).

inglisuridan Targmna nino TeliaSvilma

jun Jengi
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Jun Zheng

THE INFLUENCES OF WESTERN ARBITRATION REGULATIONS ON THE NEW DEVELOPMENTS 
OF CHINESE

ARBITRATION LAW

China (“PRC” or “mainland China”) has become one of the most important members in interna  onal 
arbitra  on arena. Nonetheless, the current Arbitra  on Law of the People’s Republic of China (“Arbitra  on 
Law”), which was adopted in 1994 and revised in 2009 and 2017 has been cri  cized for not refl ec  ng the 
interna  onal arbitra  on prac  ce and far fall behind the developments of western interna  onal arbitra  on 
regula  ons. In order to keep Chinese arbitra  on regula  on in line with interna  onal arbitra  on prac  ce, 
on 30 July 2021, the Ministry of Jus  ce of the PRC published a dra   of the amended Arbitra  on Law of the 
PRC (“Dra  ”) for public consulta  on. Interna  onal arbitra  on norms and standards, especially the UNCITRAL 
Model Law on Interna  onal Commercial Arbitra  on (UNCITAL Model Law) have great infl uences on the Dra  , 
which refl ects the most recent, most comprehensive, and most systema  c a  empt by China to address the 
growing gap between the interna  onal arbitra  on norms and current arbitra  on law. 

The Dra   is composed of 99 ar  cles, which has more 19 ar  cles than the current Arbitra  on Law, which 
brings Chinese arbitra  on rules in line with interna  onal arbitra  on prac  ce. The key changes include the fol-
lowing: the expansion of arbitral ma  ers (Art. 2); to permit foreign arbitral ins  tu  on to establish opera  ons 
in Mainland China (Art 12); to recognize the concept of seat of arbitra  on (Art 27 and 91); to introduce the 
competence-competence doctrine for the fi rst  me; to permit ad hoc arbitra  on and to amend the condi-
 ons for a valid arbitra  on agreement. 

A. Expansion of Arbitrable Ma  er
The current Arbitra  on Law takes a rather conserva  ve a   tude for the ma  er of arbitrability. The Dra   

made a fundament amendment on the arbitrability whereby the disputes having no equal foo  ng, such as 
investment disputes and sport disputes are also arbitrable. 

B. Removal the monopoly of Chinese arbitral ins  tu  on
Foreign arbitra  on ins  tu  ons were prohibited to operate in China for a long  me. This policy was not 

changed un  l 2015 when the State Council started to give the permission to the foreign arbitra  on ins  tu-
 ons to set up its branch offi  ces in the Free Trade Zone in Shanghai. The Dra   in its ar  cle 12 opens the door 

for foreign arbitra  on ins  tu  ons to operate in mainland China, which provides that foreign arbitral ins  tu-
 ons may set up offi  ce and administer “foreign-related arbitral business” a  er registra  on and repor  ng to 

authority for the record.

C. Seat of arbitra  on
The seat or place of arbitra  on is the jurisdic  on in which an arbitra  on takes place legally. It is dis  n-

guished from the loca  on of any physical hearing or mee  ng that are held in the arbitra  on proceedings. 
In mainland China, the concept of a “seat of arbitra  on” is not expressly recognized under the current Ar-
bitra  on Law. The Dra   expressly adopts the provision of “seat of arbitra  on”, which is basically copied on 
UNCITRAL Model Law and many western na  onal legisla  ons. 
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D. Competence-competence doctrine
Competence-competence doctrine authorizes the arbitral tribunal to rule on its own jurisdic  on, thus 

avoiding the need to wait for a court decision of the disputed ma  ers and considerably improving the effi  -
ciency of interna  onal arbitra  on. Under the current Arbitra  on Law in China, an applica  on to challenge the 
validity of the arbitra  on agreement may be fi led to either arbitra  on commission or to the people’s court. If 
one party fi les the request to the arbitra  on commission while the other party fi les the request to the court, 
the court has priority to make a decision. Based on interna  onal prac  ce, especially copied on UNCITRAL 
Model Law, the Dra   abandons this mechanism and provides that the arbitral tribunal is authorized to decide 
on its own jurisdic  on. 

E. Interim measures
The current Arbitra  on Law in China does not allow the arbitral tribunal to grant interim measure and 

the power is exclusively reserved to the PRC courts. 
The Dra   fundamentally changes this mechanism by gran  ng the power to the arbitral tribunals and 

emergency arbitrators. The PRC courts are obliged to provide assistance in the enforcement of interim mea-
sures issued by the arbitral tribunal or emergency arbitrators. 

F. Ad hoc arbitra  on
One of the forms that refl ect the principle of party autonomy in interna  onal arbitra  on law is exercised 

by the par  es to an arbitra  on to jointly deciding whether to go to ins  tu  onal arbitra  on or ad hoc arbitra-
 on. Ad hoc arbitra  on is said to be more cost-effi  cient and fl exible than ins  tu  onal arbitra  on and thus is 

accepted by most interna  onal arbitra  on rules, such as UNCITRAL Model Law.
Ad hoc arbitra  on is not permi  ed under the current Arbitra  on Law for any arbitra  ons seated in 

mainland China. In order to in line with interna  onal standards, the Dra   in its Ar  cle 91 propose to permit 
ad hoc arbitra  on for limited cases in “commercial disputes involving foreign-related elements”. That means 
the ad hoc arbitra  on is s  ll not permi  ed for any other disputes other than commercial nature and for the 
pure domes  c arbitra  on. 

G. Condi  ons for a valid arbitra  on agreement
Modernized western na  onal arbitra  on laws do not provide that a valid arbitra  on agreement depends 

on whether an arbitra  on ins  tu  on was designated. However, this is not the case in the current Chinese 
Arbitra  on Law. In the current framework, a valid arbitra  on agreement has both formal requirements and 
substan  al requirement. The formal requirements require that:
• The arbitra  on clause shall be in wri  en; 
• There should be an expression of applica  on for arbitra  on;
• The ma  ers for arbitra  on must be included; 
• An Arbitra  on Commission has to be chosen. 

The requirement for designing a specifi c arbitra  on ins  tu  on as a prerequisite for a valid arbitra  on 
agreement causes a lot of disputes in cross-border arbitra  on between China and other countries. If an arbi-
tra  on agreement was dra  ed based on a standard arbitra  on agreement recommended by an interna  onal 
arbitra  on ins  tu  on, for instance ICC or HKIAC, the arbitra  on agreement might be invalid as all those stan-
dard arbitra  on agreements do not contain any designed arbitral tribunal. 

Fortunately, this strict requirement will be changed in the Dra  . Under Art. 35 of the Dra  , where no ar-
bitra  on ins  tu  on is designated, the arbitra  on will be held at the fi rst arbitra  on ins  tu  on which accepts 
the case (common domicile; the non-common domicile arbitra  on ins  tu  on). 

jun Jengi
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Günter Reiner

LIABILITY OF CORONA VACCINE MANUFACTURERS FOR VACCINE INJURY: A GERMAN 
PERSPECTIVE

LECTURE TO THE FACULTY OF LAW, IVANE JAVAKHISHVLI TBILISI STATE UNIVERSITY, 
OCTOBER 3, 2023

ABSTRACT

The Corona crisis was a test for the rule of law. The introduc  on of a general Corona vaccina  on requi-
rement narrowly failed in the German Parliament in March 2022, but the propaganda and social pressure on 
people to be vaccinated was unprecedented.

Meanwhile, cases are piling up of people who have suff ered quite serious, persistent and diffi  cult-to-treat 
health problems, o  en of an autoimmune nature, since being vaccinated. Hundreds of lawsuits for damages 
against the vaccine manufacturers are already pending before German civil courts. None has been successful 
so far. The lecture deals with the relevant German liability law in order to answer the ques  on why this is so.

The German law of non-contractual liability for damages is regulated in the Civil Code (Bürgerliches Ge-
setzbuch - BGB) and in special laws. The BGB tort law is essen  ally characterized by the fault principle, i.e. 
liability for damages presupposes that the conduct causing the damage can be blamed on the injurer perso-
nally in terms of foreseeability and avoidability.

The systema  c opposite is strict liability which does not presuppose any fault and, in some cases, even 
no unlawful conduct. As a rule, strict liability for lawful conduct is linked to the opera  on of technical equip-
ment (e.g. motor vehicles, aircra  ) or facili  es (nuclear power plants, gene  c engineering facili  es).

Product liability under the European Product Liability Direc  ve of 1985 is strict liability for unlawful 
conduct. Its central prerequisite for liability is a “defect” in the product. The Product Liability Direc  ve was 
transposed into German law by the Product Liability Act 1989. The German legislator specifi cally excluded 
pharmaceu  cals from the scope of the Act because an older special law with strict liability, the German Me-
dicines Act 1976, already existed for this purpose. The Medicines Act applies to medicines requiring marke-
 ng authoriza  on, including vaccines. According to Sec  on 84, the pharmaceu  cal entrepreneur who places 

medicinal products on the market is obliged to compensate for damage caused by the fact that “as a result 
of the use of medicinal products [...], a human being is killed or the body or health of a human being is not 
insignifi cantly injured”. Liability requires that one of two allega  ons apply alterna  vely: that “1. the medici-
nal product, when used as intended, has harmful eff ects that go beyond what is jus  fi able according to the 
fi ndings of medical science” or that “2. the damage occurred as a result of labeling, expert informa  on or 
direc  ons for use that did not comply with the fi ndings of medical science”. No. 1 circumscribes a category 
of errors that, in the case of technical products, are referred to as design or manufacturing errors; No. 2 con-
cerns so-called informa  on errors.

Special rules apply to the liability of Corona vaccine manufacturers. Of decisive importance are priva-
te-law vaccine procurement contracts, so-called Advance Purchase Agreements, between Germany and the 
vaccine manufacturers, e.g. Pfi zer/Biontech and AstraZeneca. They were nego  ated by the EU Commission, 
which coordinated the procurement of Corona vaccines in the EU. They contain so-called indemnifi ca  on 
clauses. According to these, the member states have, in principle, to indemnify and hold harmless the ma-
nufacturers including their staff  “from and against any and all liabili  es [...] arising from or rela  ng to the use 
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and deployment of the Vaccines”. For Germany, this means that if a vaccina  on vic  m succeeds in suing a 
manufacturer for damages, the German state must reimburse the manufacturer for this amount. 

Ul  mately, however, the German state has shi  ed the risk from the indemnifi ca  on obliga  on to the 
vaccina  on vic  ms by protec  ng the manufacturers. A legal regula  on issued by the German government 
exempts manufacturers of Corona vaccines from a number of safety requirements under the German Me-
dicines Act. In addi  on, it limits the liability of manufacturers to inten  onal or grossly negligent misconduct, 
in devia  on from the German Medicines Act, provided that the vaccines were placed on the market by the 
federal government (as has been the case to date) and the damage is due precisely to the fact that the com-
panies have taken advantage of the lowered safety requirements.

However, the real bo  leneck for vaccina  on vic  ms is not this exemp  on from liability, but German 
pharmaceu  cal liability law. It leads to diffi  cul  es for vic  ms in two areas in par  cular: the concept of defect 
and proof of causality. A drug or vaccine is defec  ve if, when used as intended, it has harmful eff ects that 
exceed a level that is jus  fi able according to the fi ndings of medical science. The crucial ques  on, therefore, 
is what harmful eff ects are “jus  fi able”. Answering the ques  on requires a benefi t/risk assessment. A bene-
fi t/risk assessment has already been carried out in the context of regulatory approval by the European Me-
dicines Agency (EMA), and the civil courts refer to this. This does not seem at all self-evident, if only because 
the EU ci  zen has no legal remedy against the EMA’s approval decisions, which however are not beyond all 
doubt. In addi  on, the jus  fi ability test is based on an overall considera  on of all recipients of the vaccina-
 on, without taking into account that the risk to people from Corona depended strongly on their age.

Moreover, the proof of causality, especially in the context of liability for damages, is generally associa-
ted with par  cular diffi  cul  es, not only in the case of liability for damage caused by drugs or vaccina  ons. 
Sec  on 84 of the Medicines Act recognizes a facilita  on of proof in the form of a presump  on that the da-
mage is caused by that medicine if “the medicine used is, according to the circumstances of the individual 
case, capable of causing the damage”. However, the presump  on does not apply if another circumstance is 
suitable to cause the damage according to the circumstances of the individual case. Prac  ce has shown that 
the presump  on of causality is largely deprived of its eff ect by the possibility of exonera  on. The law in fact 
addi  onally requires the injured party to present all circumstances, i.e. also those that speak against the drug 
causing the damage. He must therefore disclose his medical treatment documents. 

Against this background, one will have to be scep  cal about the chances of proving causality in the case 
of (suspected) Corona vaccine damage. Health damage in connec  on with vaccina  on is rarely monocausal 
and regularly presupposes a certain predisposi  on on the part of the pa  ent, which could open the way to 
exclusion under Sec  on 84. Perhaps a general idea of the law of evidence will come up in the future: the re-
versal of the burden of proof in the case of obstruc  on of evidence. It is an expression of good faith that the 
party who bears responsibility for the transparency of circumstances must not benefi t from not fulfi lling his 
responsibility and thus worsening the eviden  ary situa  on of the other party. Transferred to the Corona vac-
cine: There is a considerable suspicion that manufacturers, tolerated by the authori  es, are not adequately 
fulfi lling their duty to record vaccina  on damage.

giunter raineri
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Ketevan Kochashvili (Doctor of Law, TSU) 

 THE HISTORY OF THE ORIGIN AND DEVELOPMENT OF THE PHENOMENON OF GUILT   
MAINLY FROM THE CIVILIZED POINT OF VIEW   

ABSTRACT

Modern legal systems connect the imposi  on of responsibility for the subject of law in the direc  on of 
criminal or civil law with his/her guilt.  At the early stage of human development, the principle of objec  ve 
responsibility was in eff ect, which meant responsibility only for the result, so that the inner a   tude of the 
person who commi  ed the ac  on, the one that caused the ac  on, remained beyond the study. The establi-
shment of the principle of culpable responsibility involves the situa  on when legal signifi cance is given to a 
person’s behavior, to ensure that he/she can understand and evaluate the requirements of law and order. The 
origin of category of fault originates from church law, while in secular law, fault was originally a category of 
criminal law. It was accompanied by a sanc  on with a private or public character. According to the historians 
of law, in the ini  al stages of the development of humanity, revenge was the only means that persecuted the 
criminal and the whole family. In the wake of the development of the state, the responsibility ensured by law 
and order is replaced by the establishment of the principle of composi  on, which means civil legal responsi-
bility. The concept of guilt is studied in canonical or secular law, in this process psychological or norma  vism 
theories alternate with each other, however, today the fi nal theory is dominant. According to the la  er, bla-
me is a personal rebuke, because a person acts inconsistently with the norm, the blame is manifested by the 
subject’s irresponsible a   tude towards duty. In civil law, this irresponsibility on the part of the average par  -
cipant in the turnover manifests itself in the lack of a  en  on to his/her obliga  ons and the rights of others. 
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qeTevan qoCaSvili*

  

bralis fenomenis warmoSobisa da ganviTarebis istoria            
(upiratesad civilistur WrilSi)

Sesavali

iurisprudenciaSi braleuli pasuxismgeblobis principis damkvidreba xangrZlivi 

da individis ganviTarebis kvaldakval mimdinare procesia. sazogadoeba TandaTan in-

teresdeboda qmedebis Camdeni piris Sinagani ganwyobilebiT, misi damokidebulebiT 

sazogadoebis moTxovnebTan. icvleboda sxvisi kuTvnili sikeTis xelyofisTvis san-

qciis Tvisobriobac. Tu mas adreul etapze pirovnuli Tavisuflebis SemzRudavi 

sajaro an kerZo xasiaTis sanqcia warmoadgenda, saxelmwifos - socialuri institu-

tis ganviTarebis Sedegad,  Surisgeba ukan ixevs, xolo samoqalaqo samarTlis mimar-

TulebiT qonebrivi sazRauris gadaxdevinebis wesi mkvidrdeba. bralis kategoriis ax-

snas cdilobdnen kanonikuri Tu saero samarTlis moRvaweni, am procesSi erTmaneTs 

scvlidnen fsiqologiuri da normatiuli Teoriebi, piris sakuTari qmedebisa da Sede-

gisadmi fsiqologiuri damokidebulebis garkveva Tu marTlwesrigis moTxovnebisadmi 

am qmedebis Sesabamisobis gaazreba. civilisturi xaziT ki  bralis cnebaSi amosavali 

brunvis saSualo monawilis mier brunvisTvis aucilebeli windaxedulebis da yuradRe-

bianobis moTxovnebis dacvaa.

1. obieqturi Seracxvidan subieqtur pasuxismgeblobamde

1.1.  zianis miyenebis principis dominantoba gvarovnuli 
sazogadoebidan Sua saukuneebis CaTvliT

dRes civilizebul samyaroSi moqmedebs principi: „nebismieri sasjeli1 unda iyos 

danaSaulis simZimisa da damnaSavis braleulobis adekvaturi,“2 xolo bralis gareSe pa-

suxismgebloba mxolod gamonaklisis saxiT arsebobs. kacobriobis ganviTarebis adreul 

xanaSi ki moqmedebda obieqturi pasuxismgeblobis principi, romlis Tanaxmad, pasux-

ismgeblobis dakisrebisTvis sakmarisi iyo samarTaldarRvevis Semadgenlobis obieqturi 

komponentebis arseboba, anu damdgari ziani anazRaurdeboda yvela SemTxvevaSi, zianis 

mimyeneblis bralis ararsebobis drosac.3 am dros sazogadoeba yuradRebas aqcevda mx-

* samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakulte-

tis Tanamedrove kerZo samarTlis institutis wevri.

1 sasjeli - es aris gakicxviTi reaqcia sisxlissamarTlebriv umarTlobaze, romelic Seicavs sajaro social-

ur-eTikur uaryofiT Sefasebas da personalurad kicxavs damnaSaves ganxorcielebuli qmedebisTvis. Theune 
W., mosazreba miTiTebulia: cqitiSvili T., sasjelis cnebis sakiTxisaTvis, profesor  irina  aqubardias  60 

wlisadmi miZRvnili saiubileo krebuli, red. ivaniZe m., Tb., 2020, 71.

2 Svabe i., germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, Targmani e. CaCaniZis, red. ku-

blaSvili k., niniZe T., lolaZe b., eremaZe q., Tb., 2011, 16.

3 Cornil G., mosazreba miTiTebulia:kutalia l.g., brali sisxlis samarTalSi, Tb., 2000, 52. 
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olod moqmedebis garegan, materialur Sedegs - miyenebul zians da angariSs ar uwevda 

moqmedebis Sinagan ganwyobilebas, im sulier mdgomareobas, rac ganapirobebda qmedebas.1 

amasTan, pasuxismgeblobis aRniSnuli sawyisis moqmedeba ar Semoifargleboda romelime 

xalxis sazogadoebrivi cxovrebiT. am mdgomareobas ganapirobebda ara xalxTa naTesao-

ba an urTierTmimbaZveloba, aramed sazogadoebis erTnairi struqtura, misi arsebo-

bis ekonomikuri da politikuri, saerTo kulturuli pirobebis erTgvarovneba da maT 

safuZvelze warmoSobili msgavsi Cvevebi, zneobrivi da samarTlebrivi Sexedulebebi.2 

pirvelyofili sazogadoebis wevris, rogorc dazaralebulis (misi ojaxis, gvaris) fsiqi-

kuri mdgomareoba gamoixateboda moTxovnilebiT - nebismier SemTxvevaSi mieRo dakmay-

ofileba gancdili piradi wyenisa Tu qonebrivi danaklisis gamo Tavdapirvelad Suris-

gebis (talionis principi), Semdgom ki naturiT gadaxdevinebis an fuladi anazRaurebis 

saxiT (kompoziciis principi).3 am ukanasknelis „azri is aris, rom dazaralebuli xels 

iRebs SurisZiebaze, Tu jerovan fass miscemen, anu kompozicia SurisZiebis Sesyidvaa.“4 

amgvarad, samarTali miznad isaxavda dazaralebulis dakmayofilebas damrRvevisaTvis 

pirovnuli xasiaTis sasjelis Sefardebis an misi qonebidan gadaxdevinebis gziT.5

zianis miyenebis princips efuZneba deliqturi pasuxismgebloba Sua saukuneebis in-

glisur samarTalSi. aq braleuli pasuxismgeblobis Camoyalibeba  mxolod me-16 saukunis 

I naxevridan iwyeba da me-19 saukunis bolos iRebs dasrulebuli doqtrinis saxes, rom-

lis Tanaxmad, zianis anazRaurebis valdebuleba ar arsebobs, Tu ar aris saxeze zianis 

mimyeneblis brali, ganzraxva an gaufrTxilebloba da ziani dadga dauZleveli Zalis 

Sedegad.6

revoluciamdeli rusuli samarTlisagan gansxvavebiT, romelic miuTiTebda movalis 

bralze, rogorc misi pasuxismgeblobis safuZvelze,7 sabWoTa samarTali erTxans aRi-

arebda obieqtur pasuxismgeblobas, rogorc socialistur princips, individualuri pa-

suxismgeblobis, rogorc burJuaziuli principis, sapirispirod, sisxlis Tu samoqalaqo 

samarTlis mimarTulebiT.8 aRniSnuli viTareba pirovnebis Tavisuflebis sakanonmdeblo 

garantiebis mospobas ganapirobebda.9 aRsaniSnavia, rom sabWoTa samoqalaqo samarTalSi 

1 vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, t.I, Tb., 1946, 137. miTiTebulia: daviTaSvili g., 

bralis sakiTxi qarTul CveulebiT samarTalSi, Jurn. „samarTlis Jurnali“, №2, 2009, 130. 

2 vaCeiSvili a., danaSaulis subieqturi mxare sabWoTa sisxlis samarTalSi, Tb., 1957, 43. 

3 kompoziciis sistema Tavisi arsiT, araTu SurisZiebis (samagieros mizRvis) damakanonebel Cveulebad, aramed 

mis winaaRmdeg mimarTul, mis Semakavebel, prevenciul samarTlebriv  meqanizmad gvevlineba. jalabaZe d., „kom-

pozicia“ da saproceso garigebis instituti qarTul samarTalSi. profesor daviT furcelaZis dabadebidan 

110 wlisTavisadmi miZRvnili krebuli: „samarTlisa da politikuri azrovnebis istoriis narkvevebi“, w.II, red. 

feraZe g., Tb., 2012, 654-655. 

4 xizaniSvili (urbneli) n., Zeglisdeba mefe  giorgi brwyinvalesi, krebuli: „qarTuli samarTlis klasika“, w.I, 

red. korZaZe z., nemsiwveriZe T., Tb., 2017, 50.

5 Варкалло В., Об ответственности по гражданскому праву,  М., 1978, 35. 

6 Матвеев Ю. Г., Англо-Американское деликтное право, М., 1973, 80. 

7 Анненков К., Система русского гражданского права, т.3, СПБ, 1898, 136. 

8 Флейшиц Е.А., Обязательство из причинения вреда и из неосновательного обогощения, М., 1951. me-20 s.-is 20-30-ian 
wlebSi braleuli pasuxismgeblobis princips uaryofdnen da zianis miyenebis princips amarTlebdnen iseTi 

sabWoTa mecnierebi, rogorebic iyvnen goixbargi, stuCka, paSukanisi da sxvebi, xolo maT winaaRmdeg gamodiod-

nen mag;Svarci da agarkovi. zoiZe b., bralis gareSe pasuxismgebloba samoqalaqo samarTalSi, krebuli: „qarTu-

li samarTlis istoriis sakiTxebi“, w.IV, Tb., 1986, 154.

9 gamyreliZe o., brZola samarTlebrivi saxelmwifosTvis, Tb., 1998, 250. 
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braleulobis principis gandevnis winaaRmdeg gamovida profesori sergo jorbenaZe, ro-

melic braleulobas ucilobel elementad miiCnevda socialisturi ekonomikis pirobeb-

Sic ki.10 

1.2. bralis kategoriis warmoSoba pirovnuli Tavisuflebis sawyisis 
kvaldakval

bralis kategoriis warmoSoba sazogadoebis ekonomikuri da politikuri sferos 

evolucias ukavSirdeba. ekonomikuri urTierTobebis ganviTareba da saxelmwifoebrivi 

instituciebis warmoqmna ganapirobebs pirovnebis ganviTarebas, misi azrovnebis ganTavi-

suflebas („TavisuflebaSi SegviZlia vigulisxmoT mxolod moqmedebis an armoqmedebis 

SemZleoba nebis gadawyvetilebaTa mixedviT“).11 yovelives mivyavarT sazogadoebis im 

Segnebamde, rom garkveul situaciaSi da pirTa garkveuli kategoriebis mimarT zogadi 

wesis, kerZod obieqturi pasuxismgeblobis principis, gamoyeneba aris usamarTlo da 

araswori. pasuxismgeblobis dakisrebisTvis ar aris sakmarisi mxolod materialuri zian-

is dadgoma, aucilebelia adamianis im Sinagani, sulieri mdgomareobis gansazRvra, rac 

garegani moqmedebiT gamovlinda, sasjelis Sesafardeblad aucilebeli xdeba gairkves 

damnaSaves (samarTaldamrRvevs) Segnebuli hqonda Tu ara Tavisi qmedebis mniSvneloba 

da mosalodneli mavne Sedegi.12 samarTlebrivi mniSvneloba SesaZloa hqondes mxolod 

adamianis Segnebul, mizandasaxul saqciels, romlis Cadenis drosac adamiani gamodis 

rogorc gonieri arseba, romelsac aqvs unari gaigos da Seasrulos marTlwesrigis moTx-

ovnebi.13

TandaTanobiT, nebis Tavisuflebisa („ra aris nebis Tavisufleba, Tu ara nebis avtono-

mia, anu nebis Tviseba Tavad iyos kanoni TavisTavisTvis“)14 da qmedunarianobis Sesaxeb 

moZRvrebis ganviTarebasTan erTad mtkicdeba samarTalSi braleuli pasuxismgeblobis 

principi.15 es procesi romis samarTlidan, ufro zustad, iustinianes epoqidan iRebs 

saTaves, swored aq daerTvis garegan mizezobriobas subieqturi elementebi da Tana-

medrove sisxlis samarTlis dogmatikaSi arsebul saxes ukve Sua saukuneebis kanonikur 

samarTalSi iRebs.16

10 pelegrino m., subieqturi Tu obieqturi saxelSekrulebo pasuxismgebloba? (saxelSekrulebo samarTalSi 

bralis rolis SedarebiTi samarTlebrivi ganxilva), profesor sergo jorbenaZis 70 wlisadmi miZRvnili sai-

ubileo krebuli, red. Wanturia l., kniperi r., Tb., 1996, 151. 

11 hiumi d., gamokvleva adamianis gonebis Sesaxeb, Targmani n. diasamiZis, Tb., 2014, 107.

12 metreveli v., qarTuli samarTlis istoria, Tb., 2009, 235.

13 wereTeli T., sisxlis samarTlis problemebi, t.II, red. xubua g., Tb., 2007, 364.

14 kanti i., zneobis metafizikis dafuZneba, Targmani l. ramiSvilis, red. naTaZe n., Tb., 2013, 251.

15 Хохлова Г.В., Понятие гражданско-правовой ответственности, В книге: Актуальные проблемы гражданского права, Выпуск 5, 
под. ред. Витрянского В. В., М., 2002, 70. adamianis inteleqtualur-sulieri statusi, ris safuZvelzec pirs dasja-

di qmedeba unda Seeracxos, sxvadasxva elementisgan Sedgeba, romelic erTobliobaSi bralis Sefasebis sagans 

Seadgens.xaranauli l., gaufrTxileblobis evolucia danaSaulis klasikuri moZRvrebidan Tanamedrove siste-

mamde, Jurn. „samarTlis Jurnali,“ №1, 2018, 179.

16 kutalia l. g., brali sisxlis samarTalSi, Tb., 2000, 661. miTiTebulia: oniani s., qristianuli moZRvrebis 

roli bralis sakiTxis damuSavebaSi, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapove-

blad, Tsu, Tb., 2013, 6. 

qeTevan qoCaSvili
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1.3. brali saeklesio samarTlis sivrceSi

arsebobs mosazreba, rom ama Tu im xalxis samarTlebrivi ganviTarebis dones gan-

sazRvravs bralis problemis damuSavebis xarisxi da ara mxolod. „is sazomia samarTlis 

sistemis ideuri da eTikuri ganviTarebis donisa, maCvenebeli imisa, Tu ra safexurze 

dgas sazogadoeba Tavisi fsiqologiiT, msoflmxedvelobiT, da saerTod, kulturiT.17 

samarTlis istoria mowmobs, rom Tavdapirvelad bralis samarTlebrivi gageba saeklesio 

samarTlis sferoSi iSva da ganviTarda. kanonikuri samarTlis doqtrina warmoSobis pir-

veli dReebidanve did yuradRebas aqcevda qmedebis Sinagan mxares, riTac xels uwyobda 

bralis cnebis damuSavebas: mag; me-4 s-is gamoCenili saeklesio moRvawis grigol noselis  

SromebSi aris cda gamoikvlios ganzraxvis, motivisa da miznis cnebebi, raTa dadgindes 

maTi gavlena sisxlis samarTlis pasuxismgeblobaze.18 qarTuli samarTlis istoriaSi 

bralis sakiTxis safuZvlian kvlevas eqvTime mTawmindelis saxels ukavSireben,19 ro-

melsac marTalia, masze specialuri naSromi ar Seuqmnia, magram sakuTari Sexedule-

bebi maRali donis mTargmnelobiTi saqmianobiT warmoaCina,20 romlis ganxorcielebis 

Jams mas mudam  mxedvelobaSi hqonda Tavisi Tanamemamuleebis inteleqtualuri moTx-

ovnilebebi da ganviTarebis done.21 mis mier „mcire sjulis kanonis“ Targmnis safuZ-

velze Seiqmna bralis Sesaxeb qarTuli moZRvreba da avtori bralis formebis (ganzrax-

va-gaufrTxilebloba) daxasiaTebisas sargeblobda romaulsa da bizantiur samarTalSi 

SemuSavebuli cnebebiT.22 

Zvel qarTul samarTalSi termini „brali“ sxva cnebaTa gverdiT: „gardasvla-gardax-

doma“, „Secodeba,“23 „dasaurvebeli saqme“ danaSauls aRniSnavda, am azriTve ganmartavs 

mas sulxan-saba orbeliani, xolo ivane javaxiSvilis  mosazrebiT,  „brali“ ufro uaxlo-

vdeboda codvas.24

kanonikuri samarTlis Zeglebma eklesiis farTo iurisdiqciisa da sasuliero pirTa 

saxelmwifo saqmeebis marTva-gamgeobaSi aqtiuri monawileobis mizeziT, saero samarTal-

ze moaxdina gavlena, kerZod masSi kanonikuri samarTlis cnebebi da institutebi daam-

17 nadareiSvili g., qarTuli samarTlebrivi kulturis zogierTi sakiTxi XI-XII saukuneebis saqarTveloSi, red. 

surgulaZe n., feraZe g., Tb., 2021, 36. 

18 nadareiSvili g., qarTuli samarTlebrivi kulturis zogierTi sakiTxi me-11-12 s.s. saqarTveloSi, Tb., 1953, 

36. miTiTebulia:zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 43.

19 samarTlis istoriis mecnierebaSi miiCneva, rom eqvTime mTawmindelis Semoqmedeba qristianul moZRvrebaSi 

zedmiwevniT ganswavluli sasuliero piris naazrevia. oniani s., brali „mcire sjulis kanonSi“, Jurn. „samarT-

lis Jurnali“, №1, 2015, 5.

20 CitaSvili n., bralis problemis axleburi gaazreba Zvel qarTul samarTalSi, Jurn. „samarTali“, № 11-12, 

2002, 133.

21 kekeliZe k., Zveli qarTuli literaturis istoria, t.I, Tb., 1980, 211-213. miTiTebulia: zoiZe b., evropuli 

kerZo samarTlis recepcia saqarTveloSi, Tb, 2005, 87.

22 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 42-43.

23 beqa-aRbuRas samarTlis wigns 1672 wlis uZveles xelnawerSi aseTi saTauri aqvs: „wigni samarTlisa kacTa 

Secodebisa yovlisave“ anu adamianTa yovelgvari danaSaulis samarTlis wigni. doliZe i., Zveli qarTuli samar-

Tali, Tb., 1953, 187. 

24 metreveli v., qarTuli samarTlis istoria, Tb., 2009, 221. mag.: „codvai Cemi gauwye Sen da uSjuloebai Cemi 

ara davfare Sengan; vTqu: aRuvaro brali Cemi ufalsa, da Sen momiteve me uRmrToebai gulisa Cemisai“. fsal-

muni daviTisi 31, fsalmunni da locvani, Tb., 2011.
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kvidra,25 „axali aRTqmis“ wignebi TandaTan qarTuli samarTlis Teoriuli safuZvlis 

mniSvnelobas iZenda.26

       

1.4. talionis principidan kompoziciis sistemamde

adamianTa modgmis istoria sawyisSive icnobs brals, rogorc sisxlissamarTlebriv 

kategorias. sazogadoebis ganviTarebis adreul etapze kerZo samarTaldarRveva (qmede-

ba, romelic calkeul adamianTa interesebs laxavs),27 Tanamedrove gagebiT, sisxlis 

samarTlis danaSaulebsac moicavs (magaliTad: mkvlelobas, daWra-dasaxiCrebas, kerZo 

qonebis dazianebas da sxva).28 Zvel qarTul samarTalSi  danaSauli raime wesis, kanonis 

„gardasvlad“ (gareT gasvla, gadabijeba) iwodeboda. nebismier sazogadoebaSi kanonmdeb-

lis mizans adamianTa urTierTobis mowesrigeba Seadgens, kanonis ZaliT zRvaris dadebiT 

im moqmedebaTaTvis, romelTa Sinaarssac saxelmwifos, sarwmunoebis, sxvisi uflebisa da 

interesebis SebRalva warmoadgens.29

pirad wyenas, Seuracxyofas Tan sdevda sanqcia, romelic SesaZloa yofiliyo ker-

Zo TviTnebobis gamovlena (sisxlis aReba), an hqonoda sazogadoebrivi xasiaTi (Temidan 

gaZeveba). aRsaniSnavia, rom SurisZieba, romelic iv.javaxiSvilis miTiTebiT, gvarovnuli 

wyobilebis dros erTaderT samarTlad unda yofiliyo,30  sdevnida ara mxolod uSua-

lod damnaSaves, aramed mTel  gvars. is, rogorc koleqtiuri pasuxismgeblobis nimuSi, 

mTeli gvaris ufleba da movaleoba iyo.31 is garemoeba, rom yovelgvari sisxlis saqme 

Tu sazogadoebrivad mavnebeli moqmedeba isjeboda ara sazogadoebrivi interesis mixed-

viT, aramed dazaralebuli piris, ojaxis, gvaris interesebis dasakmayofileblad, dama-

dasturebelia kerZo sawyisis, kerZo uflebriobis mZlavrad arsebobisa sajaro sawyisis 

25 vaCeiSvili a., narkvevebi qarTuli samarTlis istoriidan, w.I, Tb., 1946, 137.

26 nadareiSvili g., adamianis pativisa da Rirsebis dacva qarTuli feodaluri samarTlis Zeglebisa da sa-

samarTlo praqtikis masalebis mixedviT, krebuli: „qarTuli samarTlis klasika“, w.I, red. korZaZe z.,nemsiwver-

iZe T., Tb., 2017, 420.

27 nadareiSvili g., romis samoqalaqo samarTali, Tb., 2003, 125.

28 daviTaSvili g., samediatoro sasamarTlo, anu „rjuli“ xevsureTSi, Tb., 2001, 8. bevri ram, rac dRes sisx-

lissamarTlebriv deliqts warmoadgens, kerZo xasiaTis darRvevad ganixileboda, rogorc amas adgili hqonda 

(mag; qurdobis dros) romsa da bizantiaSi.zoiZe b., qarTuli samarTali, rogorc evropuli samarTlis nawili 

(istoriul-samarTlebrivi aspeqti), profesor giorgi nadareiSvilis xsovnisadmi miZRvnili krebuli: „samar-

Tlisa da politikuri azrovnebis istoriis narkvevebi“, w.I, red. feraZe g., Tb., 2010, 310. kerZo interesebis 

winaaRmdeg mimarTul danaSaulTa (kerZo deliqtebi) gverdiT arsebobda sazogadoebis winaaRmdeg mimarTuli 

danaSaulebic, romlebic xelyofda mTeli sazogadoebis interess da iwvevda sazogadoebis reagirebas (mag., 

sazogadoebis mtrebis daxmareba, eklesiis gaZarcva da a.S.). daviTaSvili g., danaSaulis bunebisaTvis qarTul 

CveulebiT samarTalSi, Jurn. „saqarTvelos mecnierebaTa akademiis macne,“ №1, 2005, 76.

29 javaxiSvili ivane, qarTveli eris istoria, Txzulebani 12 tomad, t.me-7, 1984, 188. miTiTebulia: naWyebia g., 

sisxlis samarTlebrivi dacvis obieqtebi da subieqtebi, rogorc sisxlis samarTlis filosofiis kategoriebi, 

Jurn. „samarTlis Jurnali“, №2, 2017, 264. 

30 javaxiSvili ivane, Txzulebani Tormet tomad, t.VII, Tb., 1984, 221. miTiTebulia: daviTaSvili g., danaSauli 

da sasjeli qarTul CveulebiT samarTalSi, Tb., 2011, 39.

31 nadareiSvili g., kerZo da sajaro sasjelebi feodalur saqarTveloSi, Jurn. „almanaxi“, №14, 2000, 113. Zvel 

saqarTveloSi, roca daurvebaze (sisxlis fasis gadaxdaze) SeuZlebeli iyo laparaki, moklulis Tu daWrilis 

sisxli Surisgebas - sisxlis aRebas moiTxovda. umisod moklulis Tu daWrilis axloblebs da zojer Taname-

brZolebsac laCrebad sTvlidnen. kekelia m., iuridiul termin „sisxlis“ Semcveli erTi strofis gagebisaTvis 

„vefxistyaosanSi,“ krebuli: „qarTuli samarTlis klasika“, w.I, red. korZaZe z., nemsiwveriZe T., Tb., 2017, 415.

qeTevan qoCaSvili
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sisustesTan mimarTebiT.32

Tu winaresaxelmwifoebriobis xanaSi TviTneboba dazaralebulis interesis dacvis 

damkvidrebuli wesia, saxelmwifo Tavisi arsebobis pirvelsave safexurze miznad isaxavs 

Surisgebis miswrafeba garkveul farglebSi moaqcios: „saxelmwifo da kerZo kaci TiTqo 

ibrZvian samarTlis moedanze TiTon daisakuTron Temidas saswori... SecilebaSi saxel-

mwifo rCeba gamarjvebuli da bolo eReba kerZo kacis TviTnebobas.“33 sazogadoeba-

Si sajaro sawyisebis gaZlierebasTan, sameurneo cxovrebis ganviTarebasa da pirovnebis 

evoluciasTan erTad, piradi  sferodan  xdeba qonebrivis gamoyofa, talionis principi 

icvleba kompoziciis principiT.34 kompozicia (laT.composi  o - davis mogvareba, mowesri-

geba, miyenebuli zaralis anazRaureba) samarTlis istoriaSi aRniSnavs sisxlis samarTal-

darRvevisTvis qonebriv sazRaurs, romelic moqmedebs gvarovnuli sazogadoebis daSlis 

droidan da epoqalurad anacvlebs sisxlis aRebis sayovelTao gvarovnul Cveulebas.35 

amgvarad, wesdeba materialur-qonebriv sazRaurTa sistema - „sisxlis daurveba,“36 ro-

melic „damnaSaves piradad ki ar sdevnis, aramed damnaSavis qonebaze yrilobs javrsa,“ 

„swored daurveba iyo jarima, romelic damnaSaves moucileblad unda gadaexada. sadac 

danaSauloba iyo, iq, ueWvelad sisxlis daurvebac unda yofiliyo“.37 

kompoziciis principis damkvidreba samoqalaqo-samarTlebrivi pasuxismgeblo-

bis institutis warmoSobas gulisxmobs da amieridan, es ukanaskneli kerZo samarTlis 

binadaria, xolo pirovnuli pasuxismgebloba kerZo TviTnebobis gamoricxviT, sajaro 

samarTlis arealSi Tavsdeba. 

2. msjeloba bralis Teoriebis garSemo

bralis cneba sisxlisa da samoqalaqo samarTlis mkvlevarTa Tavsatexs warmoadgen-

da romis samarTlis epoqidan dRemde. sisxlis samarTlis mecniereba am saqmeSi farTod 

iyenebda fsiqologias.  es tendencia gansakuTrebiT sagrZnobi yofila me-19 s.-is iuris-

prudenciaSi, romelic intensiurad da gulubryvilod iSveliebda fsiqologiis Sexed-

ulebebs, rasac mowmobs bralis problemisadmi miZRvnil naSromebSi Warbad miTiTebuli 

fsiqologiuri  literatura.38

am gavlenis Sesabamisad, sisxlis samarTlis mecnierebaSi me-20 saukunemde damkvidre-

32 arseniZe r., ganxilva mefe vaxtang VI-is kanonmdeblobisa, parizi, 1963, 43. miTiTebulia:zoiZe b., evropuli 

kerZo samarTlis recepcia saqarTveloSi, Tb., 2005, 31. samarTlis istorikosebi miuTiTeben kompoziciis ker-

Zo da sajaro xasiaTze. marTalia, misi umetesi nawili dazaralebuls eZleoda, magram gansazRvruli nawili 

xelisuflebis, rogorc sazogadoebrivi uSiSroebis damcvelis, sasargeblod gadaexdevineboda. vaCeiSvili a., 

narkvevebi qarTuli samarTlis istoriidan, w.I, Tb., 1946, 41.

33 xizaniSvili n., Zeglisdeba mefe giorgi brwyinvalesi, krebuli: „qarTuli samarTlis klasika“, w. I,  Tb., 2017, 56. 

34 Хохлова Г.В., Понятие гражданско-правовой ответственности, В книге: Актуальные проблемы гражданского права, Выпуск 5, 
под.ред. Витрянского В. В., М., 2002, 75-76.

35 futkaraZe i., kompoziciebis sistema XIV s-is mTiuleTSi giorgi brwyinvalis samarTlis wignis mixedviT, 

profesor ivane surgulaZis xsovnisadmi miZRvnili krebuli: „samarTlisa da politikuri azrovnebis istoriis 

narkvevebi“, w.III, red. feraZe g., Tb., 2015, 433.

36 Zvel qarTul samarTalSi sasjelis mniSvnelobiT gamoiyeneboda Semdegi terminebi: „patiJi“, „sisxli,“ „sisxlis 

daurveba“, „gerSi“ da sxva (beqa-aRbuRas samarTlis wigni), doliZe i., Zveli qarTuli samarTali, Tb., 1953, 187.

37 xizaniSvili n., Zeglisdeba mefe giorgi brwyinvalesi, krebuli: „qarTuli samarTlis klasika,“ w.I, Tb., 2017, 26. 

38 Nass G., mosazreba  miTiTebulia:kutalia l.g., bralis Sesaxeb fsiqologiuri moZRvrebis frankiseuli kri-

tikisaTvis, Jurn. „samarTali“, № 7-8, 1998, 41-42.
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buli iyo bralis fsiqologiuri Teoria (f.listi), romlis Tanaxmad, brali ganimarte-

ba, rogorc damnaSavis fsiqikuri damokidebuleba sakuTari qmedebisadmi da misiT ga-

mowveuli Sedegisadmi, gamoxatuli ganzraxvis an gaufrTxileblobis formiT.39 rogorc 

sisxlis samarTlis mecnierebaSi aRniSnaven, bralis fsiqologiur Teorias progresuli 

mniSvneloba hqonda individis Tavisuflebis dasacavad, feodaluri iusticiis  TviTne-

bobasTan  brZolis  da   kanonierebis   sawyisis  ganmtkicebis TvalsazrisiT. aRniSnuli 

Teoria ilaSqrebda obieqturi Seracxadobis winaaRmdeg, radgan piris damnaSaved cno-

bisas sasamarTlos konkretul SemTxvevaSi unda daedgina misi gansazRvruli fsiqikuri 

damokidebuleba danaSaulebrivi qmedebisadmi, es ki piris formalur-samarTlebrivi ga-

rantiebis arsebobas uzrunvelyofda.40

bralis ideis ganviTarebis Semdegi etapi germanul sisxlis samarTlis mecniereba-

Si kompleqsur-fsiqologiuri Teoriis dabadebaa, romelic normatiul-fsiqologiuri 

Teoriis saxeliT aris cnobili. misi warmoSoba ukavSirdeba germaneli kriminalistis 

r.frankis mier 1907 wels gamoqveynebul naSroms: „bralis cnebis agebisaTvis.“ man Tavis 

moZRvrebaSi pirvelad gamoiyena formula: „brali, rogorc gasakicxaoba“.41 am TeoriiT 

bralis cnebaSi Semovida Sefasebis momenti da brali ganisazRvra, rogorc piris gasa-

kicxi fsiqikuri damokidebuleba qmedebisa da damdgari Sedegis mimarT.42

unda aRiniSnos, rom miuxedavad sabWoTa samarTlebriv mecnierebasa da kanonmde-

blobaSi bralis fsiqologiuri Teoriis batonobisa, im periodis qarTul sisxlis samar-

Tlis mecnierebaSic gaCnda bralis e.w. fsiqologiur-normatiuli Teoria, romelic 

iyo fsiqologizmisa da normativizmis fundamentur aspeqtTa sinTezi:: brali, es iseTi 

fsiqikuri damokidebulebaa qmedebasa da SedegTan, romelic imsaxurebs zneobriv gakicx-

vas sazogadoebis  mxriv.43  

Tanamedrove sisxlis samarTlis mecnierebaSi damkvidrebulia bralis wminda Sefase-

biTi (normatiuli, finaluri) Teoria (g.c.dona,h.velceli). mas safuZvlad udevs filo-

sofos n.hartmanis ontologiuri moZRvreba yofierebis Sesaxeb, kerZod misi Tezisi ada-

mianis qmedobis finaluri bunebis Taobaze. qmedobis finaluroba anu mizanswrafuloba 

imas emyareba, rom adamians Tavisi kauzaluri codnis safuZvelze SeuZlia gaiTvaliswin-

os sakuTari saqmianobis SesaZlo Sedegebi, dasaxos sxvadasxva miznebi da maT misaRwevad 

39 am gansazRvrebidan gamomdinare, brali fsiqologiuri cnebaa, radgan qmedebisa da misi Sedegisadmi fsiqiku-

ri damokidebuleba fsiqologiuri kvlevis  obieqtia. naWyebia  g., bralis cnebis sakanonmdeblo gansazRvre-

bis sakiTxisaTvis, Jurn. „samarTali“, № 5-6, 2002, 7. zogadad, „piris fsiqikur damokidebulebas samarTlis 

normasTan sxvadasxva safexuri aqvs. am damokidebulebis umdablesi safexuri mJRavndeba normis darRvevis 

nebaSi, xolo umaRles safexurs warmoadgens is mdgomareoba, rodesac Cven Tavdaviwyebamde mivsdevT normis 

Rirebulebas“. naneiSvili g., samarTlis filosofiis sakiTxebi, Tb., 1992, 55.

40 tyeSeliaZe g., brali SefasebiTi cnebaa, Tsu-is iuridiuli fakultetis 80 wlisadmi miZRvnili saiubileo 

krebuli: „saxelmwifosa da samarTlis aqtualuri problemebi“, red. Sengelia r., ZlieriSvili z., inwkirveli 

g., loria v., metreveli v., fafiaSvili S., tyeSeliaZe g., Tb., 2003,  322.

41 „gasakicxaoba“ - bralis imanentur Tvisebas warmoadgens. dvaliZe i., motivisa da miznis zegavlena qmedebis 

kvalifikaciasa da sisxlissamarTlebriv pasuxismgeblobaze, sadisertacio naSromi samarTlis doqtoris aka-

demiuri xarisxis mosapoveblad, Tsu, Tb., 2008, 8. 

42 germanelma mkvlevarma i.goldSmitma frankiseuli Teza ganavrco formulaSi: „brali, rogorc movaleo-

bisadmi  winaaRmdegoba“. maRlakeliZe l., ganzraxva da marTlwinaaRmdegobis Segneba qarTuli da germanuli 

sisxlis samarTlis mixedviT (SedarebiT-samarTlebrivi analizi), sadisertacio naSromi samarTlis doqtoris 

akademiuri xarisxis mosapoveblad, Tsu, Tb., 2012, 20-21.

43 wereTeli T., tyeSeliaZe g., moZRvreba danaSaulze, Tb., 1969, 60.

qeTevan qoCaSvili
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gegmazomierad warmarTos es saqmianoba.44  

normatiuli Teoriis safuZvelze brali ganisazRvreba, rogorc msjeloba nebisy-

ofis dasagmobi xasiaTis Sesaxeb, wminda gasakicxaoba,45 personaluri gasakicxaoba,46 

mimarTuli pirovnebis winaaRmdeg, romlis arsi imaSi mdgomareobs, rom piri arasworad 

moqmedebda, Tumca SeeZlo normis Sesatyvisi moqmedebis nebisyofa hqonoda.47 bralis 

Sesaxeb SefasebiTi msjelobis sagans Seadgens subieqtis nebis damokidebuleba marTlwes-

rigisadmi. miiCneva, rom neba gasakicxia maSin, rodesac igi normas ar Seesabameba, Tumca 

SesaZlo iyo masTan Sesatyvisoba, bralis gansazRvrisas amosavalia subieqtis mxridan 

sakuTari moqmedebis marTlsawinaaRmdego xasiaTis Secnobis SesaZlebloba.48

saqarTvelos moqmedi sisxlis samarTlis kodeqsi ganamtkicebs bralis normatiul 

Teorias. qmedebis Semadgenlobasa (piris mier Cadenili qmedebis Sesabamisoba sisxlis 

samarTlis kodeqsis kerZo nawilis Semadgenlobis sakanonmdeblo konstruqciasTan) da 

marTlwinaaRmdegobasTan (piris mier Cadenili qmedebis winaaRmdegoba kulturis norme-

bisadmi) erTad brali qmnis ra danaSaulis cnebas,49 is (brali) doqtrinaSi gansazRvrulia 

normatiul (SefasebiT) kategoriad da gulisxmobs mosamarTlis mier piris individual-

ur-samarTlebriv gakicxvas mis mier Cadenili marTlsawinaaRmdego qmedebisaTvis.50 

fsiqologiuri moZRvrebisgan gansxvavebiT, romelmac brali mxolod fsiqikur pro-

cesebze daiyvana da sruliad gamoricxa SefasebiTi momenti, finalurma Teoriam am 

ukanasknelze gaakeTa aqcenti. amasTan, Tavis mxriv, brali saerTod moswyvita fsiqikur 

procesebs, Tavad qmedebis ganmaxorcielebel subieqts,51 is damnaSavis fsiqikidan mo-

samarTlis fsiqikaSi gadaitana, gawyvita kavSiri damnaSavis Sinagani, fsiqikuri cxovrebis 

procesebsa da SefasebiT msjelobas Soris, ris Sedegadac SiSveli SefasebiTi msjeloba 

haerSi Camoekida (T.wereTeli).52 miiCneva, rom brali marTlac aris imgvari fenomeni, 

romelic Rirsia saxelmwifos saxeliT gakicxvis, kerZod, gakicxvis Rirsia piris upa-

suxismgeblo damokidebuleba normatiulad dadgenili valdebulebisadmi,53 anu brali 

pasuxismgeblobis pozitiuri aspeqtis uaryofaa, movaleobisadmi subieqtis pasuxismge-

44 Maurach R., mosazreba miTiTebulia:wereTeli T., sisxlis samarTlis problemebi, t. II,  Tb., 2007, 389.

45 maRlakeliZe l., ganzraxva da marTlwinaaRmdegobis Segneba qarTuli da germanuli sisxlis samarTlis mixed-

viT (SedarebiT-samarTlebrivi analizi), sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mo-

sapoveblad, Tsu, Tb., 2012, 27.

46 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlissamarTlebriv pasuxismgebloba-

ze, sadisertacio naSromi samarTlis doqtoris akademiuri xarisxis mosapoveblad, Tsu, Tb., 2008, 8.

47 wereTeli T., sisxlis samarTlis problemebi, t. II, Tb., 2007, 389. 

48 iqve, 400. Tu marTlwinaaRmdegobis etapze, rodesac piris qceva aseve ewinaaRmdegeba samarTlis moTxovnebs, 

jer kidev ar eqceva yuradReba piris individualur SesaZleblobebs samarTlis moTxovnebis Sesrulebis 

mimarT, bralis etapze dgindeba es ukanaskneli da gakicxvis safuZvlad iTvleba moqmedebis Cadenis neba da misi 

meSveobiT mTeli moqmedeba. turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 411.

49 turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 52.

50 turava m., sisxlis samarTali, zogadi nawilis mimoxilva, me-8 gamocema, Tb., 2010, 217.  

51 Todua n., qmedebis Semadgenlobisa da marTlwinaaRmdegobis, ganzraxvisa da bralis mimarTebis sakiTxisaT-

vis, profesor revaz gogSeliZis 65 wlisadmi miZRvnili saiubileo krebuli, red. xrustali v., mefariSvili 

g.,  Tb., 2022, 59.

52 mosazreba miTiTebulia:kutalia l-g., brali sisxlis samarTalSi, Tb., 2000, 468.

53 Todua n., qmedebis Semadgenlobisa da marTlwinaaRmdegobis, ganzraxvisa da bralis mimarTebis sakiTxisaT-

vis, profesor revaz gogSeliZis 65 wlisadmi miZRvnili saiubileo krebuli, Tb., 2022, 59.
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bluri ki ara, upasuxismgeblo damokidebulebiT vlindeba .54 

aqedan gamomdinare, brali SeiZleba ganimartos, rogorc normatiulad dadgenili 

valdebulebisadmi subieqtis upasuxismgeblo damokidebuleba, gamoxatuli ganzraxvisa 

da gaufrTxileblobis formiT, rac gakicxvis safuZvels Seadgens.55   

 

3. bralis cneba Tanamedrove samoqalaqo samarTalSi

Tanamedrove pozitiuri samoqalaqo samarTali ar icnobs bralis cnebas, mas gansaz-

Rvravs doqtrina, romelSic amosavalia ara piris fsiqikuri damokidebuleba qmedebi-

sadmi, aramed Sefasebis momenti. kerZod, adgili aqvs Tu ara kerZo samarTlis subieqtis 

mxridan samoqalaqo brunvisaTvis Cveuli yuradRebianobis moTxovnebis dacvas:56 „brali 

warmodgeba piris mxridan sakmarisi yuradRebis naklovanebisgan Tavisi valdebulebisa 

da sxvisi uflebis mimarT. aq yuradReba samarTlebriv azrs iZens.“57 piris braleulo-

bis dasadgenad saWiroa gairkves, gamoavlina Tu ara man namdvili meurnisaTvis, mesaku-

TrisaTvis, brunvis saSualo gonieri monawilisaTvis damaxasiaTebeli mzrunveloba.58 es 

yuradReba, mzrunveloba brunvis monawiles evaleba rogorc kanonis, ise xelSekrulebis 

safuZvelze warmoSobili valdebulebis mimarT, anu  swored pasuxismgeblobis gancdis 

naklovanebasTan gvaqvs saqme, rac sxvadasxva xarisxiT vlindeba (gamoixateba ra bralis 

formebSi) da marTlwesrigis mxridan adekvatur reagirebas, gakicxvas ganapirobebs, rac 

samoqalaqo-samarTlebrivi pasuxismgeblobis dakisrebas gulisxmobs. 

germanul civilistur mecnierebaSi brali ganimarteba, rogorc qmedunariani piris 

ganzraxvisa (zianis mimyenebelma icoda da surda sakuTari qmedebis Sedegi) da gaufrTx-

ileblobis (samarTaldamrRvevis qmedebaSi ar arsebobs samoqalaqo brunvisaTvis aucile-

beli windaxeduleba)59 momcveli, obieqturad marTlsawinaaRmdego da subieqturad ga-

kicxvadi qmedeba.60 franguli samarTlebrivi doqtrinis Tanaxmad, braleuli moqmedeba 

saxezea, Tu saqme gvaqvs akrZalul moqmedebasTan da kanoniT pirze dakisrebuli movale-

obis darRvevasTan.61 xolo rusuli samoqalaqo-samarTlebrivi mecniereba bralis cneba-

Si moiazrebs piris mier im SesaZlo zomebis miuReblobas, rac saWiro iyo misi qmedebis 

arasasurveli Sedegebis asacileblad da rac, mas masze dakisrebuli movaleobebisa da 

samoqalaqo brunvis konkretuli pirobebis gaTvaliswinebiT, saWiro mzrunvelobisa da 

windaxedulebis garkveuli xarisxiT gamoCenisas, SeeZlo ganexorcielebina.62 

54 naWyebia g., brali, rogorc socialuri filosofiis kategoria, Tb., 2001, 260.

55 naWyebia g., sisxlissamarTlebrivi pasuxismgeblobis safuZvlis problema krebulSi: „sisxlis samarTlis Ta-

namedrove problemebi,“ red.gamyreliZe o., Tb., 2006, 147. „brali aris is, rac gakicxvis safuZvels Seadgens da 

ara TviT gakicxva“ (kaufmani). mosazreba miTiTebulia: kutalia l-g., brali sisxlis samarTalSi, Tb., 2000, 654.

56 zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, w.III, avtorTa koleqtivi, red. Wanturia l., zoiZe b., 

niniZe T., Sengelia r.,xecuriani j., Tb., 2001, 370. 

57 Победоносцев К. П., Курс гражданского права, ч.3, Договоры и обязательства, М., 2002.  

58 Гражданское и торговое право зарубежных государств, т.1, под. ред. Васильева Е.А., Комарова А.С., М., 2004, 467. 

59 Медикус Д., Отдельные виды обязательств в Германском гражданском уложении. В книге: Проблемы гражданского и 
предпринимательского права Германии, М., 2001, 136.

60 Жалинский А., Рерихт А., Введение в немецкое право, М., 2001, 367.
61 Морандьер Ж., Дела. Гражданское право франции, М., 1960, 407.  

62 Гражданское право, т.1, 2-е изд. под.ред. Суханова Е.А., М., 2003, 449; Сарбаш С. В., Элементарная догматика обязателств, 
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bralis doqtriniseuli cnebidan ikveTeba, rom is moicavs marTlwinaaRmdegobas da 

mis Secnobas. braleulad moqmed pirs gaazrebuli aqvs is, rom misi qmedebiT ilaxeba  

sxvisi  ufleba da xelyofas ar gaaCnia kanonieri safuZveli.63 imis gaTvaliswinebiT, rom 

qmedeba samarTlebrivi TvalsazrisiT Tavisufali da Secnobili nebis gamoxatvaa,64 Tuki 

samarTaldamrRvevs ar surda konkretuli Sedegis dadgoma, ar SeeZlo da ar iyo val-

debuli misi dadgomis SesaZlebloba gaeTvaliswinebina, maSin misi mxridan braleul mo-

qmedebas ara aqvs adgili da saxezea ubralo SemTxveva.65 amdenad, pasuxismgebloba zianis 

miyenebisas SesaZloa, Tan sdevdes mxolod qmedunariani piris aramarTlzomier nebas.66

qarTul civilistur doqtrinaSi ar aris mkafiod Camoyalibebuli bralis cneba. mi-

zanSewonilia, arsebobdes bralis ganmarteba, romelic SesaZloa, ase ganisazRvros:bra-

li gulisxmobs qmedunariani piris mier kanoniT anda xelSekrulebiT gansazRvruli val-

debulebis darRvevas, sxva pirisaTvis uaryofiTi Sedegis dadgomis gacnobierebiT da 

surviliT, an aRniSnuli survilis gareSe, ganxorcielebuls samoqalaqo brunvis monaw-

ilisaTvis saWiro gulmodginebisa da  windaxedulebis  daucvelad, rac iwvevs marTl-

wesrigis mxridan uaryofiT samarTlebriv Sefasebas.

daskvna

amgvarad, bralis kategoria adamianTa sazogadoebis politikuri da ekonomikuri 

ganviTarebis kvaldakval yalibdeboda. TandaTanobiT samarTlebrivi mniSvneloba eZle-

oda individis Segnebul, mizandasaxul saqciels, pirisa, romelsac aqvs unari marTl-

wesrigis moTxovnebis gagebisa da Sesrulebisa. dRes sisxlis Tu samoqalaqo samarTlis 

mimarTulebiT damkvidrebulia bralis SefasebiTi (normativistuli) Teoria, romlis Ta-

naxmad, brali moazreba piris personalur gasakicxaobad normatiulad dadgenili val-

debulebisadmi upasuxismgeblo damokidebulebis gamo.

учебник, М., 2016, 287.

63 Кофман В. И.,Соотношение вины и противоправности в гражданском праве, ж. „Правоведение“, №1, 1957.

64 qmedeba - es aris sxeulebrivi moZraoba, romlis mizezsac nebisyofis gamovlineba warmoadgens, xolo neba, 

Tavad sxeulebrivi samyaros movlenas ar Seadgens, magram sxeulebriv moZraobas iwvevs. citelmani, mosazreba 

miTiTebulia: wereTeli T., sisxlis samarTlis problemebi, t.II, Tb., 2007, 385.

65 Шершеневич Г. Ф., mosazreba miTiTebulia:Цепов Г.В., Предпринимательский риск и неосторожная вина 
руководителя:ошибка впредвидении или в процедуре, ж. „Правоведение“, №5, 2017, 75.

66 Пирвиц Э.Э., Значение вины, случая и непреодолимой силы в гражданском праве, СПб, 1895, 35. miTiTebulia:Цепов Г. В., 
Предпринимательский риск и неосторожная вина руководителя:ошибка впредвидении или в процедуре, ж. „Правоведение“, 
№5, 2017, 75.
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INSOLVENCY OF A NATURAL PERSON  COMPARATIVE ANALYSIS

ABSTRACT

The libera  on of the fi nancial capital market from legal and na  onal restric  ons, along with the deve-
lopment of technologies, brought to the forefront the individual responsibility of the consumers in planning 
their own fi nancial needs. Increased consump  on alterna  ves caused greater fi nancial risks that many in-
dividuals found impossible to deal with and led them to overindebtedness. Overindebtedness is not only a 
fi nancial problem, but also has a nega  ve impact on a person’s physical and mental health, educa  on, right 
to housing, right to employment, and social inclusion. In response to the problem of individual overindebted-
ness, over the past two decades, many countries have adopted personal insolvency legisla  on or implemen-
ted relevant reforms to adapt to modern economic reali  es. It is problema  c that the Georgian legisla  on 
does not regulate the issues of personal insolvency. Therefore, due to the absence of relevant Georgian 
regula  on, it is impossible to make a direct compara  ve legal analysis. Although, it is possible to compare the 
interests protected by foreign regula  ons and the 2020 “Law of Georgia on Rehabilita  on and the Collec  ve 
Sa  sfac  on of Creditors’ Claims.” This paper serves the purpose of iden  fying main aspects of insolvency and 
comparing them with German and US legisla  on. In addi  on, the paper aims to make a small contribu  on 
to the prepara  on of the academic base for the future Georgian legal framework of the insolvency of natural 
persons. This work uses compara  ve, descrip  ve and analy  cal research methods - considering that Geor-
gian law is par  cularly close to German law and the USA is one of the fi rst countries in the world to establish 
the insolvency regime of a natural person. The paper analyzes the key issues of the insolvency legisla  on of 
all three countries and highlights the similari  es and diff erences.
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ana kvantaliani*

fizikuri piris gadaxdisuunarod gamocxadeba - SedarebiTi analizi

Sesavali

Warbvalianoba aris mdgomareoba, rodesac individis an ojaxis valdebulebebi aSkarad 

da/an grZelvadian perspeqtivaSi aRemateba dafarvis SesaZleblobebs.67 singapuris uni-

versitetis kvlevis mixedviT, valebi adamianis gadawyvetilebis miRebis unars aqveiTebs. 

kvlevebi cxadyofs, rom Warbvaliani pirebi ufro metad itanjebian fizikuri da menta-

luri janmrTelobis problemebiT, kerZod, gulis daavadebebiT, diabetiT, klinikuri 

depresiiT.68 

Warbvalianoba saqarTveloSi mwvave problemas warmoadgens. msesxebelsa da gamsesx-

ebels Soris Zalauflebis araTanabarma gadanawilebam, Sesabamisi regulaciebis ararse-

bobam da mZime socio-ekonomikurma fonma  qveyanaSi Warbvalianoba ganapiroba, ramac 

kidev ufro daamZima msesxebelTa keTildReoba da bevri adamiani usaxlkarod datova. 

fizikuri piris gadaxdisuunarod gamocxadebis regulaciuri CarCo keTilsindisier, 

magram finansurad savalalo mdgomareobaSi myof individs aZlevs gakotrebulis sta-

tusis miRebis SesaZleblobas.  gadaxdisuunarobis saSeRavaTo reJimi pirs aZlevs Sanss 

moaxdinos gadauxdeli valdebulebebis sruli restruqturizacia an/da gaTavisufldes 

narCeni valebisagan.69

msoflioSi valauvalobis istoria SeiZleba daiyos sam ZiriTad fazad: pirvel faza-

Si, romelic gagrZelda adreul Tanamedrove periodamde, gakotrebis kanonebi foku-

sirebuli iyo davalianebis amoRebaze da movale iseT mkacr sasjelebs eqvemdebareboda 

rogoricaa sazogadoebrivi damcireba, samoqalaqo da politikuri uflebebis dakargva, 

gandevna, patimroba, monoba, dasaxiCreba an sikvdiliT dasja. magaliTad, im dros, rode-

sac mesopotamiaSi Raribi fermerebi gadasaxadebs ver ixdidnen, maT Svilebs monebad 

aqcevdnen da aiZulebdnen emuSavaT manam, sanam valis dafarvas ar SeZlebdnen. amgvarad, 

mosaxleobis didi nawili monobaSi aRmoCnda da mkacrma midgomebma swrafadve gaaCina so-

cialuri daZabuloba. mSvidobis SesanarCuneblad da keTildReobis uzrunvelsayofad, 

im epoqis mefeebi periodulad auqmebdnen yvela vals da ubrunebdnen Tavisuflebas da-

monebulebs.70 romaul epoqaSi movaleebs, romlebsac ar SeeZloT valis gadaxda apatim-

rebdnen, sanam maTi ojaxi valebs ar gadaixdida. amis alternativas warmoadgenda monoba, 

sadac movaleebi faqtobrivad Tavadve xdebodnen maTi valis uzrunvelyofis saSualebe-

bi. es ukanaskneli praqtika romaelebma gaauqmes, magram movaleTa cixeebi grZeldeboda 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis doqtoranti.

1 Recommenda  on CM/Rec(2007)8 of the Commi  ee of Ministers to Member States on Legal Solu  ons to Debt Problems, 2007. 

68 Finance Watch, Full Response to the European Commission Open Public Consulta  on on the Evalua  on of Direc  ve 2008/48/EC 
(Consumer Credit Direc  ve - CCD), Part II. Ques  onnaire for other Stakeholders, 2019, 14.

69 tyeSelaSvili S., axali kanoniT, moqalaqeebs gakotrebis ufleba miecemaT, Business Media Georgia (BMG), 2020, 
<h  ps://bm.ge/news/axali-kanonit-moqalaqeebs-gakotrebis-ufl eba-miecemat/71970> [18.01.2023]. 

70 Graeber D., Debt: The First 5,000 Years, Melville House, Brooklyn, New York, 2011, 39.
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Sua saukuneebidan me-19 saukunemde.1

meore faza, romelic gagrZelda evropaSi Tanamedrove kapitalizmis gaCenidan meoce 

saukunemde, emsaxureboda biznes da komerciul sakiTxebSi kreditorebisa da movaleebis 

interesebis dabalansebis mizans. am periodSi gakotrebis kanoni gaxda naklebad sad-

amsjelo da aRiara, rom gadaxdisuunaro movalis „reorganizacia“ SeiZleba iyos ufro 

momgebiani kreditorebisTvis, vidre valebis amoRebaze eqskluziuri fokusireba. aSS-is 

kanonmdeblobam gaauqma mravali samarcxvino sanqcia 1978 wlis gakotrebis reformis 

aqtSi da uaryo momxmareblis warumateblobis moralizacia. evropulma qveynebmac miba-

Zes am tendencias, magram ufro konservatiulad miudgnen sakiTxs. evropul regulire-

bebSi gamoixateboda SiSi liberaluri gaTavisuflebis procedurebis mimarT.2 yvelaze 

mniSvnelovani movlena gakotrebis istoriaSi me-18 saukunis dasawyisSi moxda - pirvelad 

inglisis gakotrebis kanonmdeblobaSi gaCnda valebisagan ganTavisuflebis SesaZleblo-

ba. Tumca valebisagan gaTavisuflebiT Tavdapirvelad jildovdeboda mxolod is mova-

le, romelic sasamarTlosTan da sxva saxelmwifo uwyebebTan saTanado TanamSromlobas 

gamoiCenda, arakooperaciul movaleebs ki kanoni sikvdiliT dasjiT emuqreba. mecxram-

ete da meoce saukunis dasawyisSi, inglisis gakotrebis sistemebi saSualebas aZlevdnen 

movaleebs Tavad wamoewyoT gakotrebis procesi Tumca, realur praqtikaSi gakotreba 

rCeboda iuridiuli pirebisTvis damaxasiaTebel institutad da Zalian iSviaTad gamoi-

yenebdnen fizikuri pirebi.3 

transformaciis mesame faza gasuli ramdenime aTwleulis ganmavlobaSi ganxorciel-

da - personaluri gakotrebis kanonebi socialur da samomxmareblo politikis nawilad 

iqca da maTi mizani momxmarebelTa Warbvalianobis axal socialur riskebTan gamklaveba 

gaxda. dainerga e.w „axali dasawyisis“ (fresh start) koncefcia.4 anglo-saqsurma iuris-

diqciebma (mag. inglisi/uelsi, Sotlandia, avstralia, axali zelandia, kanada da amerikis 

SeerTebuli Statebi) Sesabamisad Secvales TavianTi personaluri gakotrebis kanonebi, 

xolo yvela sxva ganviTarebulma qveyanam, sadac personaluri gakotreba da valebisagan 

gaTavisufleba ar iyo xelmisawvdomi, miiRo axali kanonmdeblobebi.5 

anglo-amerikuli „axali dasawyisis“ (fresh start) koncefcia faqtobrivad yovelgvari 

winapirobis gareSe aZlevda fizikur pirs gakotrebulad gamocxadebisa da valebis 

Camoweris SesaZleblobas. „axali dasawyisisgan“ gansxvavebuli midgoma damkvidrda kon-

tinentur evropaSi, romelic „damsaxurebuli dasawyisis“ (earned start) saxeliTaa cnobili 

1 Fox P., Norwood P., Glantz E., From Debtor Prisons to being Prisoners of Debt: Making the Case for Harmonised EU Consumer Insol-
vency Rules, Finance Watch, 2022, 4. 

2 Ramsay I., Compara  ve Consumer Bankruptcy, University of Illinois Law Review, №1, 2006, 256.

3 Heuer J. O., Rules and Norms of Consumer Insolvency and Debt Relief A Comparison and Classifi ca  on of Personal Bankruptcy Sy-
stems in 15 Economically Advanced Countries, Bremen Interna  onal Graduate School of Social Sciences University of Bremen, 2014, 4.

4 iqve, 6. 

5 1979 wels aSS-s gakotrebis kodeqsis miRebis Semdeg, fizikuri piris gakotrebis reJimebi mTel msoflioSi 

gavrcelda. evropaze fokusirebuli kanonmdebloba pirvelad miRebul iqna dasavleT evropis qveynebSi (didi 

britaneTi 1986, safrangeTi 1989, germania 1994, avstria 1995, belgia da niderlandebi 1998-1999, irlandia 

2012) da skandinaviis qveynebSi (SvedeTi 1984, fineTi da norvegia 1994). 2000 wlidan ufro metma qveyanam Sem-

oiRo fizikuri piris gakotrebis kanonmdebloba centralur da samxreT-aRmosavleT evropaSi (slovakeTi 

2006, slovenia 2008, CexeTi 2008, poloneTi 2009, ungreTi 2015, xorvatia 2015, rumineTi 2018). personaluri 

gakotrebis regulireba aseve arsebobs samxreT evropaSi (espaneTSi 2013, portugalia 2004, saberZneTi 2010 da 

italia 2012). baltiispireTis qveynebma (estoneTi, latvia, litva) aseve ganaxorcieles maregulirebeli CarCo 

bolo 10-15 wlis ganmavlobaSi). ix. Walter G., Valdemar Krenchel J., The Leniency of Personal Bankruptcy Regula  ons in the EU 
Countries, Department of Finance, Corvinus University of Budapest, Budapest, Hungary, 2021, 1.
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da iTvaliswinebs gadaxdisuunarobis proceduriT sargeblobasa da valebis Camoweras 

mxolod keTilsindisieri movalisaTvis.6 

rogorc wesi, evropuli modeli ufro metad icavda safinanso da sabanko seqtorebis 

interesebs.7 Tumca, bolo cvlilebebis Tanaxmad, evrokavSiris zogierT saxelmwifoSi 

(SvedeTi, dania, poloneTi, safrangeTi) sakanonmdeblo reformebis Sedegad gaizarda 

movalis uflebebis dacvis standarti. magaliTad, momarTvianobis gasazrdelad sapro-

ceso xarjebi Seamcira germaniam 2001 wlis reformis Sedegad;8 safrangeTma 1 wlam-

de Seamcira  valebisagan gaTavisuflebis vada, Tu individs SeuZlia daamtkicos, rom 

misi finansuri mdgomareobis gamosworeba SeuZlebelia da ar arsebobs mis mier valebis 

gadaxdis albaToba uaxloes momavalSi.9

droTa ganmavlobaSi, amerikulma midgomamac ganicada evropuli gavlena. movaleze 

morgebuli gadaxdisuunarobis reJimis gamo, amerikis SeerTebuli StatebSi 1980-2005 

wlebSi fizikuri pirebis gadaxdisuunarobaze momarTvianoba gaizarda xuTjer, weli-

wadSi daaxloebiT 300000-dan 1,5 milionamde.10  Sesabamisad, 2005 wels ZalaSi Sevida 

amerikis „gakotrebis borotad gamoyenebis prevenciisa da momxmarebelTa dacvis aqti“ 

(SemdgomSi - BAPCPA), ramac daawesa garkveuli barierebi valebisagan gaTavisuflebis mo-

sapoveblad. amiT amerikuli modelic garkveulwilad dauaxlovda evropul models.11 

aRniSnul aqtSi keTilsindisierebis principis win wamoweviT dabalansda kreditorisa da 

gadaxdisuunaro movalis samarTlebrivi mdgomareobebi.12

1. qarTuli gadaxdisuunarobis Sedareba aSS-s da germanul 
modelebTan (gadaxdisuunarobis reJimis dawyeba)

1.1. iniciatori pirebi

qarTuli reabilitaciis kanoniT, gadaxdisuunarobis saqmis warmoebis dawyebis sa-

fuZvelia movalis gadaxdisuunaroba an mosalodneli gadaxdisuunaroba. im SemTxvevaSi, 

Tu gadaxdisuunarobis faqti damdgaria, gadaxdisuunarobis reJimis moTxovna SeuZlia 

rogorc movales, aseve kreditors. rac Seexeba savaraudo gadaxdisuunarobas, am safuZ-

vliT reabilitaciis reJimis moTxovna SeuZlia rogorc movales, aseve kreditors, xolo 

gakotrebis moTxovna mxolod movales SeuZlia.13 Tu gamovlinda, rom movale Tavidanve 

ar yofila gadaxdisuunaro an mosalodneli gadaxdisuunarobis winaSe myofi piri da 

6 Paskevicius A., Jurgaityte N., Bankruptcy of Natural Persons in Lithuania: Reasons and Problems, Vilnius University, 2015, 522. 

7 Ramsay I. D.C., Between Neo-Liberalism and the Social Market: Approaches to Debt Adjustment and Consumer Insolvency in the EU, 
Journal of Consumer Policy 35(4), Univeristy of Kent, 2012, 21. 

8 Heuer J. O., Rules and Norms of Consumer Insolvency and Debt Relief a Comparison and Classifi ca  on of Personal Bankruptcy Sy-
stems in 15 Economically Advanced Countries, Bremen Interna  onal Graduate School of Social Sciences University of Bremen, 2014, 
205. 

9 Ramsay I., Compara  ve Consumer Bankruptcy, University of Illinois Law Review, №1, 2006, 250.

10 iqve, 227. 

11 Walter G., Valdemar Krenchel J., The Leniency of Personal Bankruptcy Regula  ons in the EU Countries, Department of Finance, Cor-
vinus University of Budapest, Budapest, Hungary, 2021, 12. 

12 Ye J., The Impact of Personal Bankruptcy Law on Entrepreneurship, Canadian Journal of Economics Vol. 48, Issue 2, 2015, 464–493. 

13 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 16. 
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kreditoris an movalis mier Setanili gacxadeba dausabuTebelia, sasamarTlo ganmcxa-

debels daakisrebs procesis xarjebs, garda gadaxdisuunarobis praqtikosis momsaxure-

bis xarjisa,  romlis anazRaureba movales daekisreba.14

qarTuli kanonmdeblobis msgavsad, germaniaSi gadaxdisuunarobis saqmiswarmoeba ix-

sneba mxolod gancxadebis safuZvelze da ara avtomaturad, romelime sajaro organos 

mier. gancxadebis wardgenis ufleba aqvs rogorc movales, aseve kreditors rogorc 

gadaxdisuunarobis faqtis dadgomis Semdeg, aseve mosalodneli gadaxdisuunarobisas.15 

kreditorma, romelsac gancxadeba Seaqvs, unda daasabuTos, rom arsebobs gadaxdisu-

unarobis safuZveli da mas namdvilad aqvs moTxovnis ufleba movalis mimarT.16 kred-

itoris moTxovna dasaSvebia, Tu mas aqvs gadaxdisuunarobis saqmis warmoebis dawyebis 

iuridiuli interesi, aCvenebs Tavis moTxovnas da mizezs, Tu ratom unda gaixsnas gadax-

disuunarobis saqmiswarmoeba.17 

aSS-Si gakotrebis Sesaxeb saqme Cveulebriv aRiZvreba, rodesac movale waradgens 

gakotrebis Sesaxeb Suamdgomlobas sasamarTloSi. Suamdgomloba SesaZloa Seitanos, ro-

gorc pirma individualurad, aseve meuRleebma erTad.18 gakotrebis procesis inici-

atori ZiriTadad movalea, Tumca aSS-s gakotrebis kodeqsi uSvebs aranebayoflobiTi 

gakotrebis SesaZleblobasac, rodesac kreditorTa koleqtivs eniWeba uflebamosileba 

aRZras saqme movalis winaaRmdeg. aranebayoflobiTi gakotreba fizikuri piris mimarT 

mxolod me-7 Tavis farglebSi SeiZleba warimarTos da kreditorma unda daasabuTos, 

rom movales aqvs gadaxdis realuri SesaZlebloba, magram Tavs aridebs mas. sasamarTlo 

iRebs gadawyvetilebas gakotrebis reJimis gagrZelebis Sesaxeb. movales SeuZlia saqme 

gadazardos nebayoflobiTi gakotrebis reJimSi an Sedges gadaxdis gegma da saqmiswar-

moeba warimarTos gakotrebis kodeqsis me-13 TaviT. kreditorTa moTxovnis safuZvelze 

aranebayoflobiTi gakotreba ufro xSiria iuridiuli piris SemTxvevaSi.19

qarTuli, germanuli da amerikuli kanonmdebloba gadaxdisuunarobis procesis ini-

cirebis uflebas aZlevs rogorc movales, asev kreditors Tumca, garkveuli saxesx-

vaobebiT. germaniisa da aSS-s gadaxdisuunarobis kanonmdeblobebiT, kreditorma unda 

daasabuTos, rom gadaxdisuunarobis safuZveli namdvilad arsebobs.  kreditoris mier 

dasabuTebis maRali standartis daukmayofileblobis SemTxvevaSi, kanoni uSvebs saqmi-

swarmoebis Sewyvetis, sxva reJimiT warmarTvis an zianis anazRaurebis SesaZleblobas. 

qarTuli reabilitaciis kanonic awesebs garkveul pasuxismgeblobas saqmis usafuZvlod 

inicirebisTvis, magram gadaxdisuunarobis faqtis dasabuTebis erTnair standarts uwe-

sebs rogorc movales, aseve kreditors.  

kreditorisaTvis saqmiswarmoebis inicirebis garTuleba emsaxureba movalis waxal-

isebis interess Tavad daiwyos saqmiswarmoeba da movalis dacvis interess im wnexisgan, 

romelic gadaxdisuunarobis saqmiswarmoebis iZulebiT dawyebas axlavs Tan.

niSandoblivia, rom qarTuli kanonmdeblobiT, reabilitaciis reJimis moTxovna Seu-

Zlia rogorc movales, aseve kreditors. aSS-s gakotrebis kodeqsis me-13 Tavis far-

glebSi (reabilitaciis msgavsi reJimi) ki saqmis inicireba movalis eqskluziuri ufleba-

14 iqve, muxli 18. 

15 InsO, § 13. 

16 Insolvency/bankruptcy, Germany, <h  ps://e-jus  ce.europa.eu/> [18.012023]. 

17 InsO, § 13.

18 11 U.S.C. Chapter 7, §727.

19 <h  ps://www.investopedia.com/terms/i/involuntary-bankruptcy.asp> [18.01.2023].
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mosilebaa, rac srul TanxvedraSi modis  „prevenciuli restruqturizaciis CarCoebze, 

valis patiebasa da diskvalifikaciaze (gauqmebaze), restruqturizaciis procesebis 

efeqtianobis gazrdis RonisZiebebis Sesaxeb“ evrodireqtivasTan, romlis me-4 muxlis 

mixedviT, prevenciuli restruqturizaciis CarCoebi xelmisawvdomi unda iyos mxolod 

movalisTvis. amgvar regulirebas safuZvlad udevs movalis „restruqturizaciisken“ 

waxaliseba. kanonmdeblis upirvelesi interesia movalisaTvis iseTi xelSemwyobi garemos 

Seqmna, rom valis gadaxda martivad SeZlos. „restruqturizaciis“ reJimis wamowyebis 

uflebis eqskluziurad movalis xelSi datoveba, sworad am mizans emsaxureba.

misasalmebelia, rom mosalodneli gadaxdisuunarobis koncefcia, germanuli kanon-

mdeblobis msgavsad, damkvidrebulia qarTul kanonmdeblobaSic. sasamarTlo praqtikaSi 

xSiria samarTalwarmoebis vadebis gawelvis SemTxvevebi, amiT ki xangrZlivdeba piris va-

lauvalobis mdgomareobac, ramac SeiZleba miiyvanos igi sasowarkveTil mdgomareobamde 

an ubiZgos kriminaluri qmedebiskenac. Sesabamisad, mosalodneli gadaxdisuunarobis Se-

degad saqmiswarmoebis gaxsna xels uwyobs procesis droulad da efeqtianad warmarTvas 

da emsaxureba movalis ekonomikuri siduxWiris gaxangrZlivebisgan dacvis interess. Se-

sabamisad, qarTuli fizikuri piris gadaxdisuunarobis kanonmdeblobis Camoyalibebisas, 

mniSvnelovania daculi iyos zemoT CamoTvlili interesebi.

1.2. gadaxdisuunarobis gzebi

qarTuli kanonmdeblobis mixedviT, gadaxdisuunarobis saqmiswarmoeba SeiZleba 

daiwyos ori sxvadasxva gziT: reabilitaciis an gakotrebis reJimiT. amis Sesaxeb gad-

awyvetilebas iRebs sasamarTlo.20 reabilitacia da gakotreba, rogorc ori alterna-

tiuli saSualeba, Zalian hgavs aSS-s gakotrebis kodeqsis me-7 da me-13 Tavebs. me-7 Tav-

iT gansazRvruli reJimi iTvaliswinebs movalis arasagamonakliso qonebis likvidacias, 

likvidaciis Sedegad amonagebi TanxiT kreditorebis gastumrebas da narCeni valdebule-

bebis Camoweras. sasamarTlo pirs uniSnavs gakotrebis rwmunebuls, romelic likvida-

cias uwevs qonebas da amonagebi TanxiT akmayofilebs kreditorebs.  rac Seexeba me-13 

Tavs, igi ar avaldebulebs movales moaxdinos misi qonebis likvidacia, samagierod man 

kreditorebs unda warudginos ramdenime wliani gadaxdis gegma Tu rogor dafaravs val-

debulebebs samomavlo Semosavlebidan.21

me-13 TaviT saqmis warmarTvis SemTxvevaSi, movales eZleva saSualeba SeinarCunos 

qoneba. me -13 Tavis mixedviT gakotrebas uwodeben saxelfaso danamatis gegmasac. 5 wliani 

gegmis dasrulebisas, arauzrunvelyofili valdebulebebi eqvemdebareba Camoweras.22

me-7 TaviT gansazRvruli procedura, gansxvavebiT me-13 Tavisgan, ar iTvaliswinebs 

gadaxdis gegmis SemuSavebas. amis nacvlad, gakotrebis rwmunebuli (bankruptcy trustee) Tavs 

uyris movalis srul qonebas, sagamonakliso qonebis garda, da gakotrebis kodeqsiT 

dadgenili proceduris Tanaxmad, axorcielebs mis realizacias, ris Semdegac movale 

srulad Tavisufldeba yvela saxis valdebulebisgan.23

aSS-s gakotrebis kodeqsis me-7 Tavi, qarTuli gakotrebis reJimis msgavsad areguli-

20 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 6. 

21 <h  ps://www.law.cornell.edu/rules/frbp/rule_3015> [18.01.2023]. 

22 Furle    M., Consumer Bankruptcy: How Unsecured Lenders Fare, Philadelphia, 2003, 6. 

23 <h  ps://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-7-bankruptcy-basics> [18.01.2023]. 
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rebs movalis qonebis likvidaciasa da kreditorebis dakmayofilebas rigiTobis mixed-

viT, xolo me-13 Tavi qarTuli reabilitaciis reJimis msgavsia da misi amosavali werti-

li subieqtis gadarCena da normaluri funqcionirebis gagrZelebaa.

aSS-s gakotrebis kanoniT, BAPCPA-s miRebamde (2005 wlamde) Tavad movale wyvetda 

Tu romeli mimarTulebiT gaexsna gakotrebis reJimi, me-7 Tu me-13 TaviT. 2005 wlamde 

yvelaze xSirad gamoyenebadi procedura me-7 TaviT gakotreba iyo, romlis Tanaxmad, 

movale inarCunebs sagamonakliso qonebas da gakotrebis Semdgom Semosavals.24 movalee-

bi poulobdnen xerxebs da arasagamonakliso qonebas sagamonaklisod aqcevdnen. isini 

erTi mxriv, Tavisufldebodnen valdebulebebisagan, xolo, mere mxriv, inarCunebdnen 

qonebasac.25 2005 wels ganxorcielebuli cvlilebebiT, movalis mxridan me-7 da me-13 

Tavebs Soris arCevanis gakeTebis ufleba gauqmda da es uflebamosileba, qarTuli kanon-

mdeblobis msgavsad, sasamarTlos mieniWa.26

rac Seexeba germanul kanonmdeblobas, qarTuli da amerikuli midgomebisgan gansx-

vavebiT, kanoni gadaxdisuunarobis or gansxvavebul gzas ar gvTavazobs, Tumca Sinaar-

sobrivad, germanuli gadaxdisuunarobis procedura jer iwyeba „reabilitaciiT“, rac 

aSS-s kodeqsi me-13 Tavis msgavsia, xolo Semdgom gadadis gakotrebaSi, romelic aSS-s ga-

kotrebis kodeqsis me-7 Tavis msgavsi regulaciaa. germaniaSi, movalem, romelsac gadax-

disuunarobis reJimiT sargebloba surs, pirvel rigSi, aucilebelia scados gadaxdis 

gegmis Sedgena da kreditorebisTvis SeTanxmeba, xolo SeTanxmebis miuRwevlobis SemTx-

vevaSi, daiwyeba misi qonebis likvidaciis procesi.

aSS-s gakotrebis kodeqsis cvlilebis saWiroeba dRis wesrigSi daayena movaleTa 

arakeTilsindisierma damokidebulebam gakotrebis reJimis mimarT, kerZod, movaleebi, 

romelTac realuri gadaxdis SesaZlebloba hqondaT, saqmes aRZravdnen me-7 da ara me-

13 TaviT. isini droulad da yovelgvari winapirobebis gareSe Tavisufldebodnen val-

debulebebisgan miuxedavad imisa, rom xSir SemTxvevaSi, gadaxdisunarianebi iyvnen an 

gadaxdis samomavlo perspeqtiva gaaCndaT. sakanonmdeblo cvlilebebi  emsaxureboda ga-

kotrebis reJimis borotad gamoyenebis prevenciis mizans.

gansxvavebul midgomas aviTarebs germanuli kanonmdebloba. igi sakanonmdeblo do-

neze ar uSvebs gadaxdisuunarobis or alternatiul gzas da mosamarTles ar utovebs 

diskreciul uflebamosilebas airCios oridan erTi gza. amiT Tavidanve gamoricxavs 

gakotrebis reJimis borotad gamoyenebis perspeqtivas movalis mxridan da azRvevs mo-

samarTlis TviTnebur gadawyvetilebas daiwyos likvidaciis procesi reabilitaciis yve-

la SesaZlo mcdelobis gareSe. orive midgoma erTi da igive interess emsaxureba - xeli 

SeuSalos movales gakotrebis reJimis borotad sargeblobaSi, Tumca germanuli midgoma 

qarTuli realobisTvis ufro misaReb alternativad SeiZleba CaiTvalos, radgan german-

uli midgomiT mosamarTlis TviTnebobis prevenciac xdeba.

24 White M. J., Bankruptcy Reform and Credit Cards, Journal of Economic Perspec  ves, Vol. 21/4, 2007, 183. 

25 Heuer J. O., Rules and Norms of Consumer Insolvency and Debt Relief a Comparison and Classifi ca  on of Personal Bankruptcy Sy-
stems in 15 Economically Advanced Countries, Bremen Interna  onal Graduate School of Social Sciences University of Bremen, 2014, 
227. 

26 Markley A., The Eff ect of the Bankruptcy Abuse Preven  on and Consumer Protec  on Act of 2005 on Credit Card Delinquency Rates, 
Princeton University, 2020, 4. 
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1.3. gadaxdisuunarobis faqtis dadgena

qarTuli reabilitaciis kanonis me-7 muxli ayalibebs e.w balansis tests, romlis 

mixedviTac, movale gadaxdisuunaroa, Tu misi mTliani valdebulebebis jami, samomavlo 

da pirobiTi valdebulebebis CaTvliT, aRemateba mTliani aqtivebis jams. gadaxdisu-

unarobis arsebobis dadgenis miznebisTvis, valdebulebebi samomavlo da pirobiT val-

debulebebsac moicavs.

movalis gadaxdisuunaroba aucilebeli winapirobaa gakotrebis reJimiT sargeblo-

bisaTvis (me-7 Tavi) aSS-s gakotrebis kodeqsiTac. 2005 wlidan BAPCPA movalis gadax-

disuunarobis Sesafaseblad awesebs e.w siRaribis tests, romlis mixedviTac, movales 

SeuZlia gakotrebis reJimiT sargebloba, Tu misi ojaxis Tviuri Semosavali, saSualod 

gadaxdisuunarobis saqmis dawyebamde 6 Tvis ganmavlobaSi, naklebia ojaxTa saSualo Tvi-

ur Semosavalze. amrigad, 2005 wlis kanoni xels uSlis movaleebs, isargeblon me-7 Tav-

iT, Tu maTi Semosavali maRalia. movaleebma, romlebic ver gaivlian „siRaribis tests“, 

unda aRZran saqme me-13 TaviT.27 

germanuli kanonmdeblobis mixedviT, gadaxdisuunarobis saqmis warmoebis gaxsnis 

zogadi mizezi aris gadaxdis SeuZlebloba. gadaxdis SeuZlebloba saxezea, Tu movale 

Sewyvets gadaxdas, radgan mas ar SeuZlia Seasrulos vadagadacilebuli valdebulebebi.28 

iTvleba, rom movales emuqreba gadaxdis gardauvali SeuZlebloba, Tu is, savaraudod, 

ver SeZlebs gadaixados arsebuli valdebulebebi daTqmul dros.29 imis Sesafaseblad, 

emuqreba Tu ara movales samomavlo gadaxdisuunaroba, Cveulebriv, safuZvlad iReben 

prognozirebis 24 Tvian periods.30

qarTuli reabilitaciis kanoniT, gadaxdisuunarobis SefasebisaTvis, mxedvelobaSi 

miiReba piris yvelanairi aqtivi - rogorc qoneba, aseve Semosavali. aSS-s kanonmdeblobis 

Tanaxmad ki, sworeba ar xdeba movalis srul aqtivebze, aramed fasdeba ramdenad sakmari-

sia misi yovelTviuri Semosavali valebis gasastumreblad da, amavdroulad, cxovrebis 

adekvaturi standartis SesanarCuneblad. magaliTad, pirs, romelsac aqvs sacxovrebeli 

saxli, hyavs manqana da gaaCnia Rirseuli cxovrebisTvis saWiro elementaruli pirobebi, 

mainc SeuZlia isargeblos saSeRavaTo reJimiT. aRniSnuli midgoma emsaxureba movalis 

adekvaturi cxovrebis standartis SenarCunebis mizans da axdens misi sruli ekonomikuri 

ganadgurebis prevencias. Sesabamisad, sasurvelia, rom amerikuli midgoma gadmotanil 

iqnas qarTul kanonSi.

2. reabilitaciis procesis waxaliseba

qarTuli gadaxdisuunarobis kanonmdeblobis reformis erT-erT mTavar siaxles war-

moadgens reabilitaciis procesis waxaliseba. Tavad axali kanonis saxelwodebidanac  

- „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“ - naTlad Cans, 

rom kanonis mizania imgvari samarTlebrivi garemos Seqmna, romelSic iarsebebs reabil-

itaciis wamaxalisebeli meqanizmebi.31 

27 iqve, 10.

28 InsO, §17(2).

29 InsO, §17(2) 18(2). 

30 InsO, §17(2)  26(1), pirveli winadadeba.

31 mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., gadaxdisuunarobis saqmis warmoebis safuZvlebi „re-



252

qarTuli reabilitaciis kanoniT, gadaxdisuunaro movalis, rogorc subieqtis 

gadarCenis gziT Cndeba SesaZlebloba reabilitacia ganxorcieldes im SemTxvevaSic, Tu 

moTxovnebi srulad ar kmayofildeba, magram miiRweva kreditorTa erTobliobisTvis 

ufro xelsayreli Sedegi, vidre gakotrebis SemTxvevaSi miiRweoda.32 kerZod, e.w. mini-

maluri dakmayofilebis standartis Tanaxmad, Tu reabilitaciis mmarTveli miiCnevs, rom 

kreditorTa sruli dakmayofileba ar aris gonivrulad ganxorcielebadi, man SeiZleba 

kreditorebs SesTavazos reabilitaciis gegma im saxiT, rom saerTo jamSi kreditoreb-

ma miiRon, sul mcire, imaze ukeTesi dakmayofileba, vidre isini miiRebdnen gakotrebis 

reJimSi.33

germanuli gadaxdisuunarobis kanonis mixedviT, sasamarTlos gare morigebis dros 

gegmis dasamtkiceblad saWiroa yvela kreditoris Tanxmoba,34 sasamarTlosTvis gancxa-

debiT mimarTvis Semdgom ki kreditorTa umravlesobis mxardaWerac sakmarisia. um-

ciresobas, romelic ar daeTanxma gadaxdis gegmas, sasamarTlo avaldebulebs, rom gegma 

Seasrulos. Tu gadaxdisuunarobis gegma sxva rames ar iTvaliswinebs, movale gaTavisu-

fldeba darCenili valisgan.35 

movalis reabilitacia waxalisebulia aSS-Sic. kanonmdeblebi cdiloben waaxalison 

me-13 TaviT gakotreba me-7 TavTan SedarebiT. magaliTad, valdebulebebis nusxa, rome-

lic ar eqvemdebareba Camoweras, ar vrceldeba me-13 Tavze. Sesabamisad, pirs, am Tavis 

gamoyenebis SemTxvevaSi, TiTqmis yvela narCeni valdebuleba gauqarwyldeba, maT Soris 

studenturi valebi da ukanono qmedebisagan warmoSobili valdebulebebic ki. me-13 Tav-

is kidec erTi upiratesobaa movalis mier qonebis SenarCuneba, rac me-7 Tavis SemTxvevaSi 

ar xdeba da sruli qoneba likvidacias eqvemdebareba. me-13 Tavi miesadageba iseT mova-

leebs, romelTac surT valebis gadaxda da SeuZliaT samomavlo Semosavali am mizniT 

mimarTon.36 

reabilitaciis farglebSi gadaxdis gegmis damtkiceba samive qveynis kanonmdebloba-

Si waxalisebulia da upirates mdgomareobaSia Cayenebuli qonebis likvidaciasTan da 

distribuciasTan mimarTebiT. iuridiuli piris SemTxvevaSi, mTavari dasacavi interesi 

kreditorTa dakmayofilebaa, risi albaTobac izrdeba reabilitaciis procesiT. likvi-

daciis procesisgan gansxvavebiT, reabilitaciis gegma ramdenime wliania da moicavs da-

kmayofilebas samomavlo Semosavlidanac.

fizikuri piris SemTxvevaSi, reabilitaciis mizani kreditorTa dakmayofilebis gar-

da, movalis „gadarCenaa“. am SemTxvevaSi dasacavi interesi piris ekonomikurad mZime md-

gomareobidan daxsna da misi qonebis SenarCunebaa.

abilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“ saqarTvelos kanonis mixedviT, GIZ, Tb., 

2021, 13. 

32 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 69(2).

33 Legisla  ve Guide on Insolvency Law, United Na  ons, United Na  ons Publica  ons, New York, 2005,223

34 Kilborn J., The Rise and Fall of Fear of Abuse in Consumer Bankruptcy: Most Recent Compara  ve Evidence from Europe and Beyond, 
96 Tex. L. Rev. 1327, UIC School of Law, 2018, 272.

35 InsO, §227.

36 Nimmer R.T., Consumer Bankruptcy Abuse, Law and Contemporary Problems, University of Houston Law Center, Vol. 50, №2, 1987, 
111. 
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3. regulirebuli SeTanxmeba

2020 wlis reabilitaciis kanoniT, rogorc gadaxdisuunarobis erT-erTi reJimi, gaT-

valiswinebulia regulirebuli SeTanxmeba, romelic warmoadgens araformalur, nebayo-

flobiT, sasamarTlos miRma morigebas. sasamarTlo amowmebs daskvnis formalur mxares 

da gamoscems ganCinebas moratoriumis Sesaxeb. Tu arauzrunvelyofil kreditorTa 75% 

mxars dauWers aRniSnul gegmas, igi damtkicdeba. rac  Seexeba uzrunvelyofil kredi-

torebs, yvelas Tanxmoba aucilebelia, Tu Tavdapirveli xelSekrulebis pirobebi icv-

leba.37

sasamarTlos gare SeTanxmeba gaTvaliswinebulia aseve germaniis gadaxdisuunarobis 

kanonSic, ufro metic, SeTanxmebis miRwevis mcdeloba sasamarTlosaTvis mimarTvis wina-

pirobaa. igi mxolod mxareTa Tavisufal nebazea dafuZnebuli da movalis prerogativas 

warmoadgens. movale cdilobs kreditorebTan sasamarTlos gare molaparakebas damxmare 

piris meSveobiT, romelSic igulisxmeba advokati an saxelmwifos mier dafinansebuli 

gadaxdisuunarobis mrCeveli.  movale mimarTavs yvela kreditors werilobiT  da uxsnis 

maT Tavis rTul finansur mdgomareobas.38 am etapze gegmis dasamtkiceblad saWiroa yve-

la kreditoris Tanxmoba. gegmas sabolood amtkicebs sasamarTlo.39 saSualod saqmeebis 

30% am etapze gvardeba.40 im SemTxvevaSi Tu kreditorebi (erTi kreditoric ki) gegmas ar 

daeTanxmebian, iwyeba gadaxdisuunarobis saqmiswarmoeba sasamarTloSi. sasamarTlo kidev 

erTxel SesTavazebs mxareebs gadaxdis gegmis damtkicebas imave an Secvlili pirobebiT. 

am etapze gegmis damtkicebisTvis kreditorTa umravlesobis mxardaWeraa saWiro.41

aSS-Si morigebis procesi, romlis saboloo produqti gadaxdis gegmis damtkice-

baa, me-13 Tavis farglebSi mimdinareobs da sasamarTlosTvis mimarTvis Semdgom iwye-

ba. movale gadaxdisuunarobis administratoris meSveobiT xvdeba kreditorTa krebas 

sadac mimdinareobs molaparakebebi, Tumca aRniSnuli Sexvedrebic samarTalwarmoebis 

farglebSia moqceuli.

misasalmebelia, rom qarTuli kanonmdeblobiT, germanuli da amerikuli kanonmde-

blobebis msgavsad, kreditorebisaTvis sasamarTlos gare morigebis SeTavazebis ufle-

bamosileba miniWebuli aqvs mxolod movales. es midgoma zustad emTxveva evrodireqtiv-

is moTxovnas, rom prevenciuli restruqturizaciis CarCoebi xelmisawvdomi unda iyos 

mxolod movalisTvis.42 amgvar regulirebas, iuridiuli piris SemTxvevaSi, safuZvlad 

udevs samewarmeo saqmianobis maqsimalurad SenarCunebis mizani. msgavsi regulacia rel-

evanturia fizikuri piris SemTxvevaSic, morigebisken movalis waxaliseba mimarTulia 

misi qonebis likvidaciis Tavidan aridebisken da Rirseuli cxovrebis pirobebis Sesan-

arCuneblad. 

gansxvavebulia SeTanxmebis miRwevis kvota - germanuli kanonmdebloba iTvaliswinebs 

37 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 35 (6). 

38 <h  ps://www.debtcollec  oningermany.com/bankruptcy.html>  [19.01.2023]. 

39 Kilborn J. J., The Innova  ve German Approach to Consumer Debt Relief: Revolu  onary Changes in German Law, and Surprising Les-
sons for the United States, Vol.24, Issue 2, Northwestern Journal of Interna  onal Law & Business, 2004, 273.

40 iqve.

41 InsO, § 218.

42 Direc  ve of the European Parliament and of the Council (EU) 2019/1023 on Preven  ve Restructuring Frameworks, on Discharge of 
Debt and Disqualifi ca  ons, and on Measures to Increase the Effi  ciency of Procedures Concerning Restructuring, Insolvency and Dischar-
ge of Debt, and Amending Direc  ve (EU) 2017/1132 (Direc  ve on Restructuring and Insolvency), 2019, §4. 
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gadaxdis gegmis damtkicebas kreditorTa ubralo umravlesobiT, roca qarTuli kanon-

mdeblobiT, amisaTvis kreditorTa 75%-is Tanxmobaa saWiro. germanuli midgoma gamom-

dinareobs morigebis miRwevis upiratesi miznidan da gvTavazobs miznis miRwevis ufro 

efeqtur meqanizmebs. morigebis miRwevis ufro martivi SesaZlebloba emsaxureba moval-

isa da misi qonebis dacvis interesebs, rac sasurvelia gaTvaliswinebul iqnas qarTul 

kanonmdeblobaSic.    

morigebis waxaliseba aseve iwvevs sasamarTloebis gantvirTvas, rac Tavis mxriv, xels 

uwyobs samarTalwarmoebis droul da efeqtian warmarTvas. sasamarTlos gare morigebis 

meqanizmi gansakuTrebiT relevanturia fizikuri pirebis gadaxdisuunarobisas, radgan 

mosalodnelia maRali momarTvianobis gamo sasamarTlos gadatvirTva da procesis ara-

gonivruli gaWianureba.

morigebis kidev erTi upiratesobaa mxareTa ufleba gadauxvion gadaxdisuunarobis 

kanonmdeblobiT gaTvaliswinebul formalur moTxovnebs da zneobisa moraluri norme-

bis farglebSi SeTanxmdnen nebismier, maTTvis xelsayrel pirobebze.

4. gadaxdisuunarobis praqtikosi

qarTuli gadaxdisuunarobis kanonmdeblobis reformis erT-erTi mTavari siaxlea 

gadaxdisuunarobis praqtikosi. igi Tavisi funqciebis Sesrulebisas ar ganixileba mova-

lis warmomadgenlad, ramdenadac igi movalis miTiTebebs ar eqvemdebareba. movalis qone-

ba, ZiriTadad, kreditorTa moTxovnebis dakmayofilebas emsaxureba, Tumca, mmarTveli 

arc kreditorTa warmomadgenelia, igi im funqcias axorcielebs, rac mas kanoniT aqvs 

dakisrebuli. kreditorebs eniWebaT Sesabamisi saproceso da materialursamarTlebrivi 

uflebebi, raTa zegavlena moaxdinon gadaxdisuunarobis praqtikosis saqmianobaze.43 

aSS-Si gadaxdisuunarobis administratori/rwmunebuli (trustee or bakruptcy administrta-
tor)  aris sasamarTlos mier daniSnuli piri, romelic zedamxedvelobas uwevs  movalis 

qonebas gakotrebis saqmis warmoebisas. mas  SeuZlia Seafasos da rekomendacia gauwios 

movalis sxvadasxva moTxovnas, magram ar SeuZlia imoqmedos sasamarTlos Tanxmobis ga-

reSe. administratoris movaleobebi gansxvavdeba saqmis tipis mixedviT. me-7 Tavis saqme-

Si,44 misi rolia,  gamoikvlios movalis finansuri mdgomareoba srulad, Seamowmos kred-

itorebis mxridan wayenebuli moTxovnebis marTebuloba da amoricxos dausabuTebeli 

moTxovnebi, Seamowmos movalis moTxovnis marTebuloba, saWiroebis SemTxvevaSi ar miemx-

ros movalis moTxovnas valebisagan gaTavisuflebis Sesaxeb. Tu miaCnia, rom movale 

arakeTilsindisierad iyenebs gadaxdisuunarobis reJims, waradginos sasamarTloSi Sua-

mdgomloba amis Sesaxeb da moiTxovos saqmis Sewyveta, marTos arasagamonakliso  qonebis 

gayidva da Semdeg administrireba gauwios Semosavlebis ganawilebas kreditorebze, 

waradginos gadaxdisuunarobis masis gankargvis angariSi sasamarTlos winaSe.45 gadax-

disuunarobis administrators aseve SeuZlia aRZras kreditorebis winaaRmdeg sarCeli 

da moiTxovos movalis darRveuli uflebebis aRdgena.46  me-13 TaviT warmarTul saqmeSi, 

43 mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., gadaxdisuunarobis saqmis warmoebis safuZvlebi „re-

abilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“ saqarTvelos kanonis mixedviT, GIZ, Tb., 

2021, 91. 

44 11 U.S.C. Chapter 7, §704.

45 <h  ps://www.law.cornell.edu/wex/bankruptcy_trustee> [19.01.2023].

46 11 U.S.C. Chapter 7, §704. 
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administratoris roli  movalis yovelTviuri gadasaxadebis miReba da maTi   kredi-

torebze gadaxdis gegmis Sesabamisad gadanawilebaa.  sxva funqciebi emTxveva me-7 TavSi 

CamoTvlil funqciebs.47 gadaxdisuunarobis administratori/rwmunebuli damoukidebeli 

da miukerZoebeli piria, romelic arc movalis da arc kreditoris warmomadgeneli ar 

aris. igi aSS-s iusticiis departamentis mier iniSneba.48  

germaniaSi kreditorebi uflebamosilebi arian daavalon gadaxdisuunarobis admin-

istrators/rwmunebuls (Sachwalter)  movalis monitoringi. aseve CamoaSoron saqmes Tu 

miaCniaT, rom is saTanadod ver asrulebs Tavis ufleba-movaleobebs.49

samive qveynis kanonmdebloba ganamtkicebs damoukideblobasa da miukerZoeblobas ro-

gorc  gadaxdisuunarobis administratoris saqmianobis principebs, Tumca amerikuli mid-

gomisgan gansxvavebiT, qarTul da germanul modelebSi gadaxdisuunarobis administratori 

faqtobrivad moqmedebs, upirveles yovlisa, gaerTianebuli  kreditorebis sasargeblod. 

aSS-Si gadaxdisuunarobis administratori mxolod sasamarTlosTan SeTanxmebiT moqmedebs. 

mas erTi mxriv, SeuZlia movalis qmedebis gasaCivreba an misTvis valebisagan gaTavisuflebis 

gaprotesteba, xolo, meore mxriv, aqvs ufleba uCivlos kreditorebs da mosTxovos maT 

movalis darRveuli uflebebis aRdgena. Sesabamisad, gadaxdisuunarobis administratoris 

damoukidebloba da miukerZoebloba misi funqciebidan da ufleba-movaleobebidan gamom-

dinare, sakanonmdeblo donezea ganmtkicebuli. rac Seexeba qarTul da germanul kanon-

mdeblobebs, aq amosavali wertili kreditorTa interesebis dacvaa da gadaxdisuunarobis 

praqtikosic aRniSnul mizans emsaxureba. kreditorebs kanoni aniWebT Sesabamis saproce-

so da materialursamarTlebrivi uflebebs, raTa zegavlena moaxdinon gadaxdisuunarobis 

praqtikosis saqmianobaze. msgavsi midgoma SesaZloa gamarTlebuli iyos rodesac saqme exeba 

iuridiuli pirebs, radgan am SemTxvevaSi mTavari interesi kreditorTa dakmayofileba da 

ekonomikuri balansis aRdgenaa, fizikuri piris SemTxvevaSi ki, mTavari interesi movalis 

Warbvalianobis daZleva da meore Sansis micemaa. reabilitaciis kanoni iuridiul pirebs ex-

eba, xolo germaniis gadaxdisuunarobis kanoni aerTianebs rogorc iuridiul, aseve fizikur 

pirebsac, Sesabamisad, xSir SemTxvevaSi, normebi iuridiul pirze ufroa morgebuli, vidre 

fizikur pirze.

fizikuri piris SemTxvevaSi, principulia, rom kanoni iziarebdes amerikul midgo-

mas da iTvaliswinebdes fizikuri pirebis saqmeebis marTvaSi gadaxdisuunarobis iseTi 

praqtikosis CarTvas, romelic iqneba realurad damoukidebeli da miukerZoebeli da 

daemorCileba mxolod sasamarTlos miTiTebebs. 

5. kreditorebi

5.1. uzrunvelyofili kreditorebi

qarTuli reabilitaciis kanoniT gamokveTilia uzrunvelyofili kreditorebis gan-

sakuTrebuli roli. magaliTad, gakotrebis reJimis gaxsnis dros ki daculia uzrunve-

lyofili kreditoris moTxovnis gamocalkevebis ufleba.50  uzrunvelyofili kredito-

47 <h  ps://www.law.cornell.edu/wex/bankruptcy_trustee> [19.01.2023]. 

48 U.S. Department of Jus  ce, Execu  ve Offi  ce for United States Trustees, Handbook for Chapter 7 Trustees, 2012, 277.

49 InsO, § 292. 

50 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020,  mux-

li 105. 
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ri kmayofildeba uzrunvelyofis sagnidan. Sesabamisad, uzrunvelyofili kreditori ar 

gvxvdeba reabilitaciis kanonis 104e muxliT gansazRvrul rigiTobaSi. maTi upiratesi 

dakmayofileba xorcieldeba uSualod datvirTuli nivTis xarjze.

aSS-s gakotrebis kodeqsis me-13 Tavis mixedviT, movalem an unda gadasces uzrunve-

lyofili qoneba kreditors an SeinarCunos qoneba. Tu movales surs SeinarCunos konk-

retuli moTxovnis uzrunvelyofis sagani, gegma unda moicavdes garantias, rom uz-

runvelyofis mflobeli kreditori miiRebs sul mcire, uzrunvelyofis Rirebulebas. 

garkveul uzrunvelyofil kreditorebTan (mag. saxlis ipoTekis mflobelTan) gadaxdebi 

SeiZleba ganxorcieldes sesxis dafarvis Tavdapirveli ganrigis mixedviT, rac SesaZloa 

ufro xangrZlivi iyos, vidre sakuTriv gadaxdis 5 wliani gegma.51

rac Seexeba me-7 Tavs, likvidaciis procesSi uzrunvelyofili kreditorebi  gvxvde-

ba kreditorTa saerTo rigiTobaSi. xSir SemTxvevaSi uzrunvelyofili valdebulebebi 

Camoweras eqvemdebareba, rasac Sedegad mosdevs kreditoris mier qonebis ukan dabrune-

ba, garda im SemTxvevisa Tu movale ar gamoisyidis qonebas, an valebis Camoweris Semdeg 

Tavidan ara gaaformebs valis aRiarebis xelSekrulebas da gaagrZelebs qonebis safasur-

is gadaxdas Zveli an Secvlili pirobebiT.52 

qarTuli kanonmdeblobis msgavs midgomas aviTarebs germaniis gadaxdisuunarobis 

kanonmdeblobac. germaniaSi uzrunvelyofis mqone kreditorebze, magaliTad ipoTekareb-

sa da mogiravneebze, moqmedebs gansxvavebuli reJimi. kodeqsis 50-e muxlis 1-li nawilis 

Tanaxmad, kreditorebs, romelTac gaaCniaT uzrunvelyofili moTxovna, uflebamosil-

ni arian gadaxdisuunarobis reJims gareT moiTxovon calke dakmayofileba.53 qarTu-

li kanonmdeblobis msgavsad, im SemTxvevaSi Tu moTxovna srulad ver dakmayofildeba, 

darCenili odenoba CaiTvleba arauzrunvelyofil moTxovnad.54 

uzrunvelyofili kreditoris uflebebi gansakuTrebulad dasacav interesTa far-

glebSi eqceva samive qveynis kanonmdeblobis mixedviT, im gansxvavebiT, rom aSS-Si uzrun-

velyofili kreditorebi gakotrebis procesSi kreditorTa saerTo rigiTobis Semadgen-

lobaSi Sedian.

fizikuri pirebis gadaxdisuunarobis kanonmdeblobis SemuSavebis dros, mniSvnelo-

vania uzrunvelyofili kreditorebisTvis msgavsi dacviTi meqanizmebis gaTvaliswinebac. 

winaaRmdeg SemTxvevaSi SeizRudeba fizikuri pirebis wvdoma mniSvnelovan finansur re-

sursze, romelic, rogorc wesi, mxolod uzrunvelyofis SemTxvevaSi gaicema.

5.2. kreditorTa rigiToba

rac Seexeba kreditorTa rigiTobas, reabilitaciis kanonis 104-e muxlis mixedviT, 

kreditorTa moTxovnebi iyofa preferenciul da araprivilegirebul moTxovnebad.  

preferenciul moTxovnebSi Sedis socialuri da SromiTi urTierTobidan gamomdinare 

xarjebi.55 mas mosdevs preferenciuli sagadasaxado moTxovnebi, arauzrunvelyofili 

51 11 U.S.C. § 1325.

52 <h  ps://www.jus  a.com/bankruptcy/collec  ons-credit/creditors-rights/> [19.01.2023].

53 InsO, §47. 

54 Dimmling A., The Insolvency Review: Germany, Insolvency Law, Policy and Procedure, 2022. 

55 mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., gadaxdisuunarobis saqmis warmoebis safuZvlebi 

„reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“ saqarTvelos kanonis mixedviT, GIZ, Tb., 

2021, 73.
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moTxovnebi, moTxovnebi, romelic warmoSobilia gadaxdisuunarobis Sesaxeb gancxadebis 

dasaSvebad cnobamde arsebul valdebulebebze daricxuli procentisa da jarimis sax-

iT, administraciuli jarimebi da administraciuli samarTaldarRvevebidan gamomdinare 

sxva fuladi valdebulebebi, saqarTvelos sagadasaxado kodeqsis Sesabamisad daricxuli 

jarimebi/sauravebi.56 

araprivilegirebul moTxovnebSi ki moiazreba kreditoris moTxovna, romlis Tao-

bazec movale da kreditori winaswar SeTanxmdnen aseTi moTxovnis araprivilegire-

buli wesiT dakmayofilebis Taobaze da korporaciuli urTierTobidan warmoSobili 

valdebulebebi (dividendis gadaxdis, aqciaTa gamosyidvis an Senatanis dabrunebis val-

debulebebi).57

kreditorebs Soris diferenciacias vxvdebiT aSS-s gakotrebis kodeqsSic. yvela 

kreditors aqvs moTxovnis ufleba gadaxdisuunarobis masaSi (bankruptcy estate) TavianTi 

rigiTobis mixedviT.  ganasxvaveben sami saxis moTxovnas: a) prioritetuli arauzrunvely-

ofili, b) uzrunvelyofili da g) arauzrunvelyofili. prioritetuli arauzrunvelyo-

fili moTxovnebi ar miekuTvneba gaTavisuflebad valebs gakotrebis procesSi da Tuki 

Sesabamisi  Tanxa arsebobs, Tavdapirvelad xdeba maTi dafarva. aSS-s gadaxdis gegma unda 

iTvaliswinebdes, rom sul mcire prioritetuli moTxovnebi srulad iqnas gadaxdili.58 

es moTxovnebia magaliTad, bavSvis alimentTan dakavSirebuli valdebulebebi, nasvam md-

gomareobaSi marTvis Sedegad gamowveuli dazianebiT an sikvdiliT gamowveuli deliqtu-

ri valdebulebebi, garemosdacviTi moTxovnebi. prioritetuli valdebulebebis Camowera 

ar xdeba arc me-7 da arc me-13 TaviT gaTvaliswinebuli gakotrebis proceduris dros. 

ZiriTad SemTxvevebSi Camoweras eqvemdebareba arauzrunvelyofili araprioritetuli 

moTxovnebi. yvelaze gavrcelebuli araprioritetuli arauzrunvelyofili valdebule-

bebi, sakredito baraTebis sesxebi, samedicino valdebulebebi da piradi valebi.59

or jgufad iyofa moTxovnebi germanuli kanonmdeblobiTac, esenia daqvemdebarebuli 

da preferenciuli moTxovnebi. preferenciul moTxovnebad miiCneva saprocesosamarT-

lebrivi xarjebi, gadaxdisuunarobis administratoris anazRaureba da kreditorTa 

komitetis mier gaweuli xarjebi.60 rac Seexeba daqvemdebarebul/dabali rangis kredi-

torebs, maTi rigiToba gansazRvrulia gadaxdisuunarobis kodeqsis 39-e muxliT. esenia: 

daricxuli procentebi da pirgasamtexloebi; kreditorebis mier warmoebaSi monawileo-

bis xarjebi; samarTaldarRvevebidan warmoSobili sxvadasxva tipis jarimebi; moTxovnebi, 

romelzec mxareebi winaswar SeTanxmdnen rom araprivilegirebulia da sxva.

kreditorTa rigiTobis jgufebis gansazRvra aris ara mxolod samarTlebrivi kate-

goria, aramed igi qveyanaSi Seqmnili ekonomikuri da socialuri mdgomareobis gaTval-

iswinebiT yalibdeba. konkretuli rigebis raodenoba da calkeuli kategoriis kred-

itorebis mikuTvneba ama Tu im rigisTvis, sxvadasxva politikis mizanSewonilobidan 

gamomdinare, wydeba da efuZneba mocemul momentSi qveyanaSi arsebul socialur-ekono-

mikur faqtorebs. pirveli rigis kreditorebTan mimarTebiT arsebobs dakmayofilebis 

miRebis yvelaze didi albaToba, xolo yoveli momdevno rigis kreditorebisaTvis dak-

56 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 104.

57 iqve.

58 11 U.S.C. § 1322(a).

59 iqve, § 1325.

60 InsO § 53, 54. 
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mayofilebis vermiRebis riski mzardia. 

Sesabamisad, aucilebelia prioritetad ganisazRvros iseTi valdebulebebi, romel-

Ta Sesrulebac piris ara mxolod samarTlebrivi, aramed moraluri kategoriis val-

debulebacaa. es, ZiriTad SemTxvevebSi, iseTi tipis valdebulebebia, romelic Camoweras 

ar eqvemdebareba. aSS-s gakotrebis kodeqsiT aseT valdebulebebs miekuTvneba piradi 

eTikuri xasiaTis valdebulebebi, esenia: 

• valdebulebebi, romlebic warmoiSva TaRliTuri qmedebebis Sedegad;

• saojaxo samarTlebrivi urTierTobidan warmoSobili valdebulebebi, rogoricaa 

alimenti, daxmareba, ganqorwinebidan gamomdinare valdebulebebi;

• sxvisi qonebisTvis ganzrax zianis miyenebiT warmoSobili valdebuleba;

• studenturi gadasaxadebi;

• saxelmwifos mxridan dakisrebuli jarimebi;

• alkoholuri an narkotikuli saSualebebis zemoqmedebis qveS satransporto sa-

Sualebis marTvidan warmoSobili valdebulebebi;

• sasamarTlos xarjebi.61

germaniis gakotrebis kodeqsiT Camoweras ar eqvemdebareba Semdegi valdebulebebi:

• deliqturi da sisxlissamarTlebrivi danaSaulidan warmoSobili fuladi val-

debulebebi, gadasaxadebi da mosakreblebi,

• jarimebi;

• is uprocento sesxebi, romelic movaleze gaica im mizniT, rom gaestumrebina gadax-

disuunarobis saproceso xarjebi.62

sasurvelia msgavsi tipis valdebulebebi prioritetulad iqnas daculi fizikuri 

piris gadaxdisuunarobis maregulirebel qarTul kanonmdeblobaSic.

6. gadaxdisuunarobis masa

reabilitaciis kanonis mixedviT „sameurveo qoneba“ gadaxdisuunarobis masad iwodeba 

da moicavs mTel qonebas, romelic ekuTvnis movales gadaxdisuunarobis Sesaxeb gancxa-

debis dasaSvebad cnobis momentisaTvis, aseve, am momentidan SeZenil/miRebul/warmoebul 

qonebas, maT Soris, gadacemad licenziebsa da nebarTvebs, agreTve, im qonebas, romelic 

sacilo qmedebis Sedegad, movalis qonebrivi gamgeblobidan gavida da romelic, mmarT-

velis sarCelis safuZvelze, movalisaTvis dabrunebul iqna rogorc saqarTveloSi, ise 

sazRvargareT.63

aSS-s gakotrebis kodeqsiT, gakotrebis masa aris movalis qoneba, romelic moicavs 

movalis mTel qonebas, maSinac ki, Tu is sxva piris mflobelobaSia. gakotrebis masa 

Sedgeba rogorc materialuri aqtivebisgan, aseve aramaterialuri nivTebisgan: aqciebis 

ofciebi, memkvidreobis ufleba miRebuli gakotrebis gamocxadebidan 6 Tvis ganmavloba-

Si, inteleqtualuri sakuTreba (rogoricaa saavtoro uflebebi, patentebi da savaWro 

niSnebi). gakotrebis dros sagamonakliso qonebis nusxis Sedgenis ufleba Statebs miani-

Wa. es kanonis erTaderTi aspeqtia, romelic gansxvavdeba Statebis mixedviT.64

61 11 U.S.C. Chapter 7, § 727(a)(1).

62 InsO,  § 302.

63 saqarTvelos kanoni „reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb“, 18/09/2020, mux-

li 59.

64 Michelle W. F., White J., Personal Bankruptcy and the Level of Entrepreneurial Ac  vity, Working Paper 9340, Cambridge, 2002, 3.

ana kvantaliani



259

kerZo  samarTlis  mimoxilva 

ZiriTad SemTxvevebSi, gamonaklisia da gakotrebis masaSi ar Sedis: avtomobili 

(garkveul fasamde), yoveldRiuri moxmarebis nivTebi, pensia, saflavi, socialuri dax-

marebebi, janmrTelobis daxmareba, sayofacxovrebo nivTebi, sicocxlis dazRvevis poli-

si, umuSevris kompensacia, socialuri dazRveva, mcire biznesis an ind. mewarmisTvis 

funqcionirebisaTvis saWiro nivTebi.65 statistikurad, im StatebSi, sadac kanoni ufro 

meti sagamonakliso qonebas iTvaliswinebs, axali biznesis dawyebis Sansi 28%-iT metia.66

germanuli kanonmdeblobiT, gadaxdisuunarobis masa (Insolvenzmasse) moicavs movalis 

sakuTrebaSi arsebul aqtivebs saqmis warmoebis gaxsnis TariRisTvis. masaSi ar Sedis 

movalis mkacrad piradi uflebebi da nivTebi. es is qonebaa, romlebic ar eqvemdebareba 

dayadaRebas da arc individualur saaRsrulebo warmoebas. miRebuli Semosavali, gadax-

disuunarobis masaSi Seva mxolod im raodenobiT, ramdenadac igi aRemateba movalis 

saarsebo minimums.67 

saqarTveloSi, fizikuri piris gadaxdisuunarobis reJimis specialuri regulirebis 

ararsebobis pirobebSi, fizikuri pirebis mimarT moTxovnebis aRsrulebaze vrceldeba 

„saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanonis danawesebi.  fizikuri pirebis 

gakotrebisas, wesisamebr, is qoneba gamoiricxeba, romelic valauvalobis warmoebis far-

glebs gareTac kreditorTa xelyofisagan aris daculi, rogorc aRsrulebas miuqcevadi 

qoneba.68 

samive qveynis kanonmdebloba sagamonaklisod miiCnevs iseT qonebas, romelic fu-

funebis sferos ar miekuTvneba. msgavsi qonebis kanonmdeblobaSi arseboba emsaxureba 

movalis da misi ojaxis interess, SeinarCunon Rirseuli cxovrebis pirobebi. ucxouri 

kanonmdeblobebisgan gansxvavebiT, qarTul aRsrulebis kanonSi sagamonakliso qonebis 

rigebSi ar Sedis avtomobili, rac araswori midgomaa. avtomobili, garkveuli fasis far-

glebSi, warmoadgens adamianis gadaadgilebis saSualebas da mis gamoyenebas ufro meti 

sikeTis motana SeuZlia, vidre mis realizacias. Sesabamisad,  sasurvelia gafarTovdes 

sagamonakliso qonebis wre ise, rom SenarCundes movalis Sromisunarianoba, fizikuri da 

mentaluri janmrTeloba da Rirseuli cxovrebis pirobebi.69

daskvna

aSS-sa da germanuli gadaxdisuunarobis kanonmdeblobebis ramdenime sakvanZo sakiTx-

is qarTul reabilitaciis kanonTan SedarebiT, SesaZloa Semdegi daskvnebis gamotana:

• kreditorisaTvis gadaxdisuunarobis saqmiswarmoebis dawyeba aSS-sa da germanuli 

kanonmdeblobiT, movalesTan SedarebiT garTulebulia. aRniSnuli emsaxureba mov-

alis waxalisebis interess Tavad daiwyos saqmiswarmoeba da amasTanave, emsaxureba 

movalis dacvis interess im wnexisgan, romelic gadaxdisuunarobis saqmiswarmoebis 

iZulebiT dawyebas axlavs Tan. 

• movalis ufleba Tavad airCios reabilitaciis an gakotrebis reJimi SesaZloa mis 

65 <h  ps://www.law.cornell.edu/wex/bankruptcy_estate> [19.01.2023].

66 Michelle W. F., White J., Personal Bankruptcy and the Level of Entrepreneurial Ac  vity, Working Paper 9340, Cambridge, 2002, 20.

67 InsO, § 36. 

68 Snitgeri h., migriauli r., gadaxdisuunarobis saqarTvelos kanoni. daxasiaTeba da Sedareba gakotrebis saqa-

rTvelos kanonsa da saerTaSoriso standartebTan, Tb., 2011, 45. 

69 saqarTvelos kanoni „saaRsrulebo warmoebaTa Sesaxeb“, 16/04/1999, muxli 45. 
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mier borotad iqnas gamoyenebuli. amis prevencias emsaxureba aSS-s gakotrebis kod-

eqsis cvlileba, romliTac es funqcia sasamarTlos gadaeca. rac Seexeba germanul 

midgomas, igi movales ar aZlevs or reJims Soris arCevanis gakeTebis SesaZleblobas, 

riTac Tavidanve gamoricxavs gakotrebis reJimis borotad gamoyenebis perspeqti-

vas da aseve, azRvevs mosamarTlis TviTnebur gadawyvetilebas daiwyos likvidaciis 

procesi reabilitaciis yvela SesaZlo mcdelobis gareSe. 

• piris gadaxdisuunarod miCnevisaTvis aSS-s kanonmdeblobiT, qarTulisgan gansx-

vavebiT, ar xdeba movalis sruli aqtivebis kalkulacia, aramed fasdeba ramdenad 

sakmarisia misi yovelTviuri Semosavali valebis gasastumreblad da, amavdroulad, 

cxovrebis adekvaturi standartis SesanarCuneblad. aRniSnuli midgoma emsaxureba 

movalis sruli ekonomikuri ganadgurebis prevencias. 

• reabilitaciis farglebSi gadaxdis gegmis damtkiceba samive qveynis kanonmdeblobi-

Taa waxalisebuli da upirates mdgomareobaSia Cayenebuli qonebis likvidaciasTan 

da distribuciasTan mimarTebiT.  msgavsi regulirebis dasacavi interesi fizikuri 

piris ekonomikurad mZime mdgomareobidan daxsna da misi qonebis SenarCunebaa.

• misasalmebelia, rom qarTuli kanonmdeblobiT, germanuli da amerikuli kanonmde-

blobebis msgavsad, kreditorebisaTvis sasamarTlos gare morigebis SeTavazebis 

uflebamosileba miniWebuli aqvs mxolod movales. morigebisken movalis waxaliseba 

mimarTulia misi qonebis likvidaciis Tavidan aridebisken da Rirseuli cxovrebis 

pirobebis SenarCunebisken. morigebis waxaliseba aseve iwvevs sasamarTloebis gant-

virTvas, da SesaZleblobas aZlevs mxareebs gadauxvion kanoniT gansazRvrul for-

malobebs.

• samive qveynis kanonmdebloba ganamtkicebs damoukideblobasa da miukerZoeblobas 

rogorc  gadaxdisuunarobis administratoris saqmianobis principebs, Tumca ameri-

kuli midgomisgan gansxvavebiT, qarTul da germanul modelebSi gadaxdisuunarobis 

administratori faqtobrivad moqmedebs, upirveles yovlisa, gaerTianebuli  kred-

itorebis sasargeblod. fizikuri piris SemTxvevaSi, principulia, rom kanoni iz-

iarebdes amerikul midgomas da iTvaliswinebdes fizikuri pirebis saqmeebis marTvaSi 

gadaxdisuunarobis iseTi praqtikosis CarTvas, romelic iqneba realurad damou-

kidebeli da daemorCileba mxolod sasamarTlos miTiTebebs. 

• samive qveynis gadaxdisuunarobis kanonmdebloba aniWebs uzrunvelyofil kredi-

torebs gansakuTrebul dacviT meqanizmebs. fizikuri pirebis gadaxdisuunarobis 

kanonmdeblobis SemuSavebis dros, mniSvnelovania msgavsi midgomis gadmotana. wi-

naaRmdeg SemTxvevaSi SeizRudeba fizikuri pirebis wvdoma mniSvnelovan finansur 

resursze, romelic, rogorc wesi, mxolod uzrunvelyofis SemTxvevaSi gaicema.

• kreditorTa rigiTobis jgufebis gansazRvrisas aucilebelia, aSS-s gakotrebis kod-

eqsis msgavsad, prioritetad ganisazRvros iseTi valdebulebebi, romelTa Sesrule-

bac piris ara mxolod samarTlebrivi, aramed moraluri kategoriis valdebulebacaa. 

• samive qveynis kanonmdebloba sagamonaklisod miiCnevs iseT qonebas, romelic fufu-

nebis sferos ar miekuTvneba. msgavsi qonebis kanonmdeblobaSi arseboba emsaxureba 

movalis da misi ojaxis interess, SeinarCunon Rirseuli cxovrebis pirobebi. sasur-

velia sagamonakliso qonebis wre iyos farTo, rom SenarCundes movalis Sromisu-

narianoba, fizikuri da mentaluri janmrTeloba da Rirseuli cxovrebis pirobebi.

ana kvantaliani
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Ra   Girgvliani (LL.M, TSU)

THE RELATIONSHIP BETWEEN THE CONCEPT OF FUNDAMENTAL BREACH OF CONTRACT 
AND GEORGIAN SALES LAW

ABSTRACT

The withdrawal from the contract leads to signifi cant legal consequences for the par  es, and Various 
legal regimes s  pulate specifi c prerequisites for exercising this right. The issue is par  cularly relevant in inter-
na  onal commercial sale agreements, which are quite numerous among business en   es.

The ar  cle discusses the compara  ve-law aspects of the prerequisites for withdrawing from the sales 
contract, according to the 1980 United Na  ons Conven  on on Contracts for the Interna  onal Sale of Go-
ods (CISG) and the Georgian Civil Code. It covers the concept of fundamental breach established by the 
Conven  on, including its elements: detriment to contractual expecta  ons and foreseeability of the breach. 
Addi  onally, a  en  on is drawn to the concept of the addi  onal period (Nachfrist), which diff ers from the 
fundamental breach and is explicitly recognized in Georgian domes  c contract law. An important part of the 
study will be devoted to the peculiari  es of the similar concept of a material breach, found in the Georgian 
and German Civil Codes. 

These concepts are largely defi ned by the case law of the na  onal courts, on a case-by-case basis, which 
may lead to certain diffi  cul  es for the party wishing to withdraw from the contract. Accordingly, the analysis 
of methods and tests employed by the judiciary is of paramount importance. 
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xelSekrulebis fundamenturi darRvevis koncefciis mimarTeba 
qarTul nasyidobis samarTalTan

Sesavali

yvela marTlwesrigs gaaCnia nasyidobisa da sxva saxis  xelSekrulebaTa darRvevis 

momwesrigebel normaTa kompleqsi, Tumca sxvadasxva qveynis kanonmdebloba da sasamarT-

lo praqtika mocemul sakiTxs Taviseburad udgeba. am kuTxiT, gansakuTrebuli aRniSvnis 

Rirsia gaeros 1980 wlis saqonlis saerTaSoriso nasyidobis konvencia, rogorc erT-er-

Ti yvelaze warmatebuli da msoflios wamyvani ekonomikebis mier aRiarebuli saerTaSo-

riso xelSekruleba. mocemuli konvenciis 25-e muxli ayalibebs nasyidobis darRvevis 

specifikur danawess da mas yofs zogadi da fundamenturi darRvevis kategoriebad. 

garda umniSvnelo gamonaklisisa, mxareebs ezRudebaT xelSekrulebidan gasvlisa da niv-

Tis Secvlis moTxovnis ufleba, Tu meore mxaris mier nasyidobis darRveva ver aRwevs 

fundamenturobis aRniSnul standarts. miuxedavad konvenciis popularobisa da rigi  

upiratesobebisa  (rac wevri saxelmwifoebis raodenobis simravliTac dasturdeba), fun-

damenturi darRvevis koncefciis arseboba erT-erTia im ZiriTad sakiTxebs Soris, rom-

lebsac konvenciis kritikosebi xSirad eyrdnobian sakuTari argumentebis gasamyareblad.

SedarebiT gansxvavebulia qarTuli samoqalaqo kodeqsis regulireba, sadac xe-

lSekrulebidan gasvlisas dominirebs damatebiTi vadis dawesebis instituti. garda amisa, 

amave kodeqsis 405-e muxlSi mocemulia winapiroba, rom darRveva unda iyos mniSvnelo-

vani. xolo sasamarTlo praqtikis mravalmxrivi analizis safuZvelze, SesaZlebelia misi 

da venis konvenciaSi mocemuli fundamenturi darRvevis koncefciis urTierTmimarTebis 

dadgena. mocemuli ori samarTlebrivi reJimis Sepirispireba mniSvnelovania im faqtis 

gamoc, rom qarTveli mxaris mier dadebul saerTaSoriso nasyidobis xelSekrulebaze, 

maTi Soris konkurenciis warmoSobis Sansebic arc Tu ise dabalia.

mocemuli statiis erT-erTi mizania rogorc venis nasyidobis konvenciis 25-e mux-

liT dadgenili danawesis, ise misi Sesatyvisi qarTuli samoqalaqo kodeqsis normebisa 

da (gansakuTrebiT) sasamarTlo praqtikis, rogorc SedarebiT-samarTlebrivi kvleva, 

aseve damatebiTi vadis koncefciis magaliTze, qarTuli mowesrigebis upiratesobebis 

warmoCena. garda amisa, statia miznad isaxavs samoqalaqo kodeqsSi mocemuli mniSvnelo-

vani darRvevis standartis sasamarTloseuli analizis ganxilvasa da am procesSi gam-

oyenebuli meTodebis Sefasebas. garda SedarebiT-samarTlebrivi da sistemuri analizis 

meTodebisa, mocemuli statia umeteswilad agebulia saqmis analizis meTodze, rac misi 

specifikidan da miznebidan gamomdinare, gansakuTrebiT mniSvnelovania.

winamdebare kvlevis process, garkveulwilad arTulebs is garemoeba, rom miuxeda-

vad konvenciaze mierTebidan TiTqmis sami aTwleulis gasvlisa, qarTuli sasamarTloe-

bis praqtikaSi dRemde Zalze iSviaTia davebi, romlebic Seexeba misi konkretuli norme-

bis ganmartebas.70  iseve rogorc, mocemuli sakiTxi jer kidev naklebadaa damuSavebuli 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis samarTlis magistri.

70 am SemTxvevaSi ar igulisxmeba gadawyvetilebebi, sadac sasamarTlo mxolod argumentebis gasamyareblad, 
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qarTul iuridiul literaturaSi. yovelive es, ra Tqma unda, momavalSi qarTul sa-

samarTloebsac gaurTulebs  amgvari SemTxvevebis gadawyvetis gzebis moZiebis process. 

konvenciis mowesrigebis sferos gaTvaliswinebiTa da statiis miznebidan gamomdin-

are, qarTuli praqtikidan moyvanili saqmeebi da msjeloba, umetesad Seexeba mxolod 

komerciul nasyidobebs, sadac myidveli nivTs ar iZens mxolod piradi an sayofacxovre-

bo moxmarebisTvis.

I. fundamenturi darRvevis koncefcia venis saerTaSoriso nasyidobis 
konvenciis mixedviT

1. fundamenturi darRvevis koncefciis arsi

venis konvenciis 25-e muxlis mixedviT: „erT-erTi mxaris mier xelSekrulebis dar-

Rveva fundamenturia, Tu amas mohyva meore mxaris iseTi danakargi,71 rom am ukanasknels 

mniSvnelovanwilad erTmeva is, risi imedic xelSekrulebis safuZvelze samarTlianad 

unda hqonoda, im SemTxvevebis garda, rodesac xelSekrulebis damrRvevi mxare ver iT-

valiswinebda aseT Sedegs da gonieri pirovneba mis adgilze analogiur viTarebaSi ver 

gaiTvaliswinebda amas.“ 

aRniSnuli normis Seqmnisas, sxva sakiTxebTan erTad, gansakuTrebiT rTuli aRmoCnda 

darRvevis calkeul winapirobebze Sejereba.72 xelSekrulebis fundamenturi darRvevis 

koncefcia, amave dasaxelebiT,  arsebobs inglisur samarTalSic. Tumca Sinaarsobrivad 

misi msgavseba konvenciiseul variantTan umniSvneloa, maT Soris imis gamoc, rom ingli-

sur samarTalSi, xelSekrulebidan gasvlis uflebis realizacia konkretuli mxarisTvis 

SedarebiT martivadaa SesaZlebeli.73 am da rbili samarTlis instrumentebSi (magaliTad 

unidroas principebi saerTaSoriso komerciuli xelSekrulebebis Sesaxeb) mocemul ms-

gavs koncefciebs, xSirad uwodeben konvenciiseuli variantis „yalb megobrebsac.“74

marTalia 25-e muxlSi zogadi saxiTaa formulirebuli koncefciis ZiriTadi Semad-

geneli elementebi, Tumca sxva muxlebSi xdeba misi SedarebiT dakonkreteba.  fundamentu-

ri darRvevis koncefciis SemotaniT, mniSvnelovnad SeizRuda damatebiTi vadis dawesebis 

instituti da konvenciis 49-e da 64-e muxlebis mixedviT, misi gamoyeneba mxolod val-

debulebis sruli Seusruleblobis SemTxvevebSia SesaZlebeli. amasTanave, misi gamoyeneba 

savaldebulo ar aris da mxolod Sesabamisi mxaris survilzea damokidebuli. Sesabamisad, 

nasyidobis darRvevis sxva saxeebis arsebobis SemTxvevebSic, Tu mxare awesebs damatebiT 

zogadi formiT miuTiTebs venis konvenciaze da dava arsebiTad ar Seexeba konvenciis muxlebis darRvevas an 

Sesrulebas.

71 aRniSnuli termini (ingl. The Detriment) konvenciis qarTul TargmanebSi moxseniebulia rogorc ziani, Tumca 

imisaTvis, rom Tavidan iqnas acilebuli zianis anazRaurebis institutTan gaigiveba, umjobesia gamoyenebul 

iqnas termini danakargi.

72 Advisory Council CISG, Opinion No. 5, The Buyer’s Right to Avoid the Contract in case of Non-conforming Goods or Documents, 2005, 
Comment 3.2.

73 Bridge M., Avoidance for Fundamental Breach of Contract Under the UN Conven  on on The Interna  onal Sale of Goods, Interna  o-
nal and Compara  ve Law Quarterly, Volume 59, Issue 4, 2010, 917 .

74 Schroeter U., Schlechtriem & Schwenzer: Commentary on the UN Conven  on on the Interna  onal Sale of Goods (CISG), Schwenzer 
I. (ed.), 4th Edi  on, 2016, Art. 25 Para. 12.
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vadas, misi uSedegod gasvla calke aRebuli, ar warmoSobs fundamentur darRvevas.1 

xelSekrulebis fundamenturi darRvevis venis konvenciiseuli varianti, ramdenime 

centraluri nawilisgan Sedgeba. amasTanave zogierTi saxelmwifos sasamarTloebma Sei-

muSaves Sesabamisi testebi ZiriTadi saxelmZRvanelo wesebis Sesaqmnelad.2 sasamarTlo 

praqtikiT gamyarebulia debuleba, rom venis konvenciis reJims  daqvemdebarebuli xe-

lSekrulebidan gasvla, mxolod gansakuTrebul garemoebebisas daiSveba (yvelaze bolos 

gamosayenebeli dacvis saSualeba - „Ultima ratio”) da zogadad, zianis anazRaurebisa da 

fasis Semcirebis moTxovnebis upiratesi gamoyenebaa waxalisebuli.3 TiTqmis yvela avto-

ri da sasamarTlo Tanxmdeba, rom fundamenturi darRvevis arsebobasTan dakavSirebuli 

saqmeebi, unda gadawydes yoveli saqmis konkretul garemoebebze dayrdnobiT da erTg-

varovani standartebis dadgena mxolod garkveul SemTxvevebSia SesaZlebeli.4 

samecniero literaturaSi fundamenturi darRvevis koncefciis mimarT arsebu-

li pretenziebi mravalmxrivia. magaliTad, fundamenturi koncefciis konvenciiseul-

ma variantma SesaZloa warmoSvas araerTgvarovani ganmartebis SesaZlebloba,5 xolo 

25-e muxlSi mocemuli formulireba sakmaod zogadi saxis da bundovania.6 ZiriTadi 

sasamarTlo praqtikis mimoxilvis safuZvelze, zogierTi avtori miiCnevs, rom 25-e mux-

lis formulirebis gamo, sasamarTloebi mimarTaven SedarebiT kreatiul gzebs misi Si-

naarsis ganmartebisTvis, rac TavisTavad ar daexmareba erTgvarovnebis miznis miRwevas, 

iseve, rogorc msgavsi TviTneburi ganmartebis uaryofiTi Sedegebis aRmosafxvrelad, 

arc keTilsindisierebis principis moSvelieba iqneba sakmarisi.7

1.1. saxelSekrulebo molodinebis mniSvnelovani dakargva

25-e muxlis pirveli nawili adgens e.w mniSvnelovani danakargis tests. germanuli 

delegaciis winadadebis gaziarebis Sedegad, am SemTxvevaSi ZiriTadi aqcenti keTdeba 

kreditoris saxelSekrulebo molodinebisa Tu interesebis dacvaze, xolo ukugdebu-

lia darRvevis simZimis gansazRvra raime obieqturi masStabiT, maT Soris umniSvneloa 

miyenebuli zianis moculobac.8 Tumca es ar gulisxmobs rom gancdili zianis faqto-

ri saerTod ar gaTvaliswineba kreditoris mniSvnelovani danakargis dadgenisas.9 aseve 

1 Magnus U., The Vienna Sales Conven  on (CISG) between Civil and Common Law – Best of all Worlds? Journal of Civil Law Studies, 
Volume 3, Issue 1, 2010, 87.

2 venis konvenciaze arsebuli sasamarTlo praqtika xelmisawvdomia vebgverdze: www.cisg-online.org, <h  ps://ci-
sg-online.org/search-for-cases> [14.11.23], TiToeul saqmes ki miniWebuli aqvs Sesabamisi nomeri, romelic winamdebare 

statiaSi miTiTebulia citirebuli gadawyvetilebebis gverdiT, rogorc es merve sqolioSia naCvenebi.

3  BGer, 18 May 2009,  CISG-online No. 1900, Cara. 7.1, (Filling and Packaging Plant Case);  OLG Köln, 14 October 2002, CISG-Online No. 
709, Para. 5, (Designer Clothes Case).

4 BGH, 3 April 1996, CISG-online No. 135, Para. 23, (Cobalt Sulphate Case).

5 Peacock D., Avoidance and the No  on of Fundamental Breach Under the CISG: An English Perspec  ve, Interna  onal Trade and Busi-
ness Law Review, Volume 8, 2003, 98.

6 Gille  e C., Sco   R., The Poli  cal Economy of Interna  onal Sales Law, New York University Law & Economics Research Paper No. 05-
02, 2005, 47.

7 Bridge M., Avoidance for Fundamental Breach of Contract Under the UN Conven  on on The Interna  onal Sale of Goods, Interna  o-
nal and Compara  ve Law Quarterly, Volume 59, Issue 4, 2010, 939-940.

8 Schlechtriem P., Butler P., UN Law on Interna  onal Sales: UN Conven  on on The Interna  onal Sale of Goods, Berlin, 2009, 97.

9 Huber P., Mullis A., The CISG, A New Textbook for Students and Prac   oners, Munich, 2007, 215. 
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kerZo  samarTlis  mimoxilva 

aucileblad gasaTvaliswinebeli faqtoria is, Tu ramdenad iqonia movalis mier val-

debulebis darRvevam damazianebeli gavlena kreditorze.10 am princips ganamtkicebs 

Sveicariis uzenaesi sasamarTloc, romlis mixedviTac, fundamenturobis gansazRvrisas, 

mniSvneloba eniWeba ara uSualod damrRvevi mxaris qmedebis simZimes an xasiaTs, aramed 

swored am darRvevidan gamomdinare zegavlenas.11  aqcenti keTdeba mxareebis mier xe-

lSekrulebiT dasaxul ekonomikur miznebis miuRwevlobazec.12 amisgan gansxvavebiT, yov-

elTvis aSkara ar aris iseTi aspeqtebis roli rogorebicaa mxareTa savaWro Cveulebe-

bi, erTmaneTSi damkvidrebuli praqtika, molaparakebebis istoria da a.S.13 SesaZlebelia 

iTqvas, rom mocemuli elementis ganmartebis formebi araerTgvarovani da mravalmxriv-

ia, Tumca darRvevis Sedegad, kreditoris interesebze raime saxis uaryofiTi gavlenis 

arseboba, aSkaraa, rom aucilebel winapirobas warmoadgens. 

fundamenturi darRvevis dasadgenad mxedvelobaSi ar miiReba iseTi elementi, ro-

goricaa brali (maT Soris gaufrTxileblobac),14 romelic zianis anazRaurebis moTx-

ovnis gamoyenebisas aucilebeli winapirobaa. ar aris aucilebeli, rom mxaris mier 

mxolod erTi valdebuleba irRveodes, Tumca arc mravali sxvadasxva valdebulebis 

darRveva iZleva imis srul garantias, rom fundamenturi darRvevis standarti dakmay-

ofildeba.15 aseve umniSvneloa, Tu  ra saxis valdebuleba iqna darRveuli da aqedan 

gamonaklisi arc  damxmare an meoreuli valdebulebebia.16 

mxaris saxelSekrulebo molodinebSi ver CaiTvleba mxolod faqtobrivi molodini, 

rodesac is ar ukavSirdeba konkretuli xelSekrulebiT aRebul valdebulebas da kon-

trahentisTvisac SeuZlebelia misi ganWvreta.17

 

1.2. danakargis ganWvretadoba

mniSvnelovan danakargTan erTad, nasyidobis xelSekrulebis im mxares romelmac 

daarRvia Sesabamisi valdebuleba, unda SeeZlos am danakargis winaswar ganWvreta, raTa 

darRveva fundamenturad dakvalificirdes. am SemTxvevaSi, mniSvnelovania Sefasdes, Tu 

ramdenad ganWvretda damrRvevi mxare  da imave viTarebaSi myofi keTilgonieri mesame 

piri, savaraudo mniSvnelovan danakargs.18 

rodesac mxareebma romelime valdebulebas Tavidanve mianiWes gansakuTrebuli sta-

10  MüKoHGB/Benicke, 5. Aufl . 2021, CISG Art. 25 Rn. 13.

11 BGer, 2 April 2015,  CISG-online No. 2592, Para. 9.2,  (Chinese Wire Rod Case II);  BGer, September 15, 2000, CISG-online No. 770, Para. 
2.(aa), (Egyp  an Co  on Case II).

12  BGer, September 15, 2000, CISG-online No. 770, Para. 2.(aa), (Egyp  an Co  on Case II).

13 Koch R., An Interna  onal Approach to the Interpreta  on of the United Na  ons Conven  on on Contracts for the Interna  onal Sales 
of Goods (1980) as Uniform Sales Law, Felemegas J. (ed.), New York, 2007, 126.

14 Magnus U., The Remedy of Avoidance of Contract under CISG, General Remarks and Special Cases, Journal of Law and Commerce, 
Volume 25, 2005, 26.

15  Bjorklund A ., UN Conven  on on Contracts for The Interna  onal Sales of Goods: A Commentary, Kroll S., Mistelis L., Viscasillas P., 
(Eds.), Second Edi  on, Munich, 2018, Art. 25, Para. 11.

16   BGH, 3 April 1996, CISG-online No. 135, Para. 18, (Cobalt Sulphate Case). 

17 Bridge M., Avoidance for Fundamental Breach of Contract Under the UN Conven  on on The Interna  onal Sale of Goods, Interna  o-
nal and Compara  ve Law Quarterly, Volume 59, Issue 4, 2010, 919.

18  Babiak A., Defi ning “Fundamental Breach” Under the United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods, 
Temple Interna  onal and Compara  ve Law Journal, Volume 6, 1992, 121.
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tusi,  azrs kargavs damrRvevi mxaris Semdgomi mtkiceba imis Taobaze, rom mniSvnelovani 

danakargis ganWvreta misTvis SeuZlebeli iyo.19 magaliTad, gamyidvels gansakuTrebuli 

yuradRebis gamoCena marTebs iseT SemTxvevebSi, rodesac saqme exeba malfuWebadi niv-

Tis an specifikuri samuSaos Sesasruleblad gankuTvnili aRWurvilobis miwodebas.20 

Sesabamisad, man unda gaiTvaliswinos, rom aseT dros, ganWvretadobis areali Sedare-

biT viwrovdeba da ufro metad izrdeba darRvevis gamosaricxad aucilebeli mtkicebis 

standartic.

gansakuTrebiT mniSvnelovania dadgindes drois is momenti, romlis Semdegac damr-

Rvev mxares uCndeba SesaZlebloba da, Sesabamisad, moeTxoveba kidec mosalodneli da-

nakargis ganWvreta. Tumca, radgan am sakiTxze konvenciis Semqmnelebs araferi uTqvamT, 

praqtikasa da literaturaSi warmoiSva problemis gadawyvetis ramdenime gza. erT-er-

Tis mixedviT, ganWvretadobis valdebulebis warmoSoba ukavSirdeba mxareTa Soris xe-

lSekrulebis dadebis faqts da drois aTvlac swored am momentidan  unda daiwyos.21 es 

gamarTlebulia im safuZvliTac, rom swored am dros xdeba mxareebs Soris saxelSekrule-

bo riskebis ganawileba.22 zogierTi mosazrebiT ki, ramdenadac xelSekrulebis  dadebis 

Semdeg SesaZloa Seicvalos konkretuli garemoebebi, ganWvretadobis dawyebis momentis 

dasadgenad maTi gaTvaliswinebac mizanSewonilia.23

zogierTi avtoris mixedviT,  ganWvretadobis elementis mniSvneloba umeteswilad 

gadafarulia mniSvnelovani danakargis mkacri testis TaviseburebebiT da misi praq-

tikuli daniSnuleba mxolod individualur SemTxvevebSi xdeba aqtualuri.24 es fun-

damenturi darRvevis koncefciisadmi mimarTuli kritikis erT-erT gamoxatulebasac 

warmoadgens.

2. fundamenturi darRvevis calkeuli SemTxvevebi da konvenciis 
wevri saxelmwifoebis sasamarTlo praqtika

ramdenadac venis konvenciis debulebebis ganmmartavi erTiani sasamarTlo 

dawesebuleba msoflioSi ar arsebobs, mis calkeul muxlebze praqtikis Camoyalibebis 

saqmeSi umTavresi wvlili konvenciis wevr saxelmwifoTa erovnul sasamarTloebsa da 

saerTaSoriso saarbitraJo institutebs miuZRviT.  miuxedavad sxvadasxva iurisdiqciisa, 

arsebobs rigi garemoebebi, rasac yuradReba eqceva imis dasadgenad, Tu ramdenad 

SeiZleba iyos konkretuli darRveva fundamenturi simZimis. am kuTxiT, gamosayofia 

valdebulebebi, romlebic SesaZloa mxolod myidvelis an gamyidvelis mier dairRves, 

aseve sxva iseTi valdebulebebi, romelTa darRvevaze pasuxismgebelic SesaZloa orive 

mxare iyos.

19  Schwenzer I., Avoidance of the Contract in Case of Non-Conforming Goods (Ar  cle 49(1)(a) CISG), Journal of Law and Commerce, 
Volume 25, Issue 1, 2005, 437.

20  MüKoBGB/Gruber, 8. Aufl . 2019, CISG Art. 25 Rn. 41.

21  Schroeter U., Schlechtriem & Schwenzer, Commentary on the UN Conven  on on the Interna  onal Sale of Goods, (CISG), Schwenzer 
I. (ed.), 4th Edi  on, 2016, Art. 25 para.37.

22  Goode R., Kronke H., McKendrick E., Transna  onal Commercial Law: Text, Cases and Materials, Second Edi  on, Oxford, 2015, 250.

23  Enderlein F., Maskow D., Interna  onal Sales Law: United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods,  Con-
ven  on on the Limita  on Period in the Interna  onal Sale of Goods, Commentary,  New York, 1992, Art. 25, Para. 4.3.

24 Bridge M., Avoidance for Fundamental Breach of Contract Under the UN Conven  on on The Interna  onal Sale of Goods,  Interna  o-
nal and Compara  ve Law Quarterly, Volume 59, Issue 4, 2010, 925.
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kerZo  samarTlis  mimoxilva 

2.1. gamyidvelis valdebulebebis darRveva

2.1.1. dagvianebuli Sesruleba

dagvianebis iseTi SemTxvevebi, rodesac valdebulebis drouli Sesruleba 

xelSekrulebis arsebiTi pirobaa, Cveulebriv eqceva fundamenturi darRvevis 

kategoriaSi.25 amaSi igulisxmeba iseTi saqmeebic, roca dagvianebis gamo myidvels saerTod 

aRar uRirs saxelSekrulebo urTierTobis gagrZeleba da es garemoeba gamyidvelisTvisac 

Tavidanve iyo cnobili.26 sezonuri saqonlis miwodebis xelSekrulebebi kidev erTi 

magaliTia imisa, rodesac dagvianebam SesaZloa mniSvnelovnad daazianos myidvelis 

interesebi.27 gansxvavebiT amisgan, saqonlis bazarze fasebis meryeoba ar SeiZleba iyos 

imis maCvenebeli rom myidvelis interesebs yvela SemTxvevaSi safrTxe Seeqmneba, aramed es 

faqtori SesaZloa misTvis ekonomikuradac momgebianic ki aRmoCndes.28 erT-erT saqmeSi, 

fundamenturi darRveva dadginda sul raRac ramdenime dRis dagvianebis gamo, radganac 

gamyidvelis piroba moicavda sityvaTa wyobas „ramdenadac SesaZlebelia male,“ aseve 

man winaswar miiRo nasyidobis fasis 20% da Sesabamisad icoda, rom drouli miwodeba 

myidvelisTvis mniSvnelovani iyo.29 amis sapirispirod, miwodebis mkacrad SeTanxmebuli 

vadis mxolod ordRiani gadacileba ar CaiTvala fundamentur darRvevad, radgan amas 

ar mouxdenia raime zegavlena saqonelze da myidvelmac misi miRebidan mxolod 6 kviris 

Semdeg wamoiwyo xelSekrulebidan gasvlis procesi.30 miTiTebuli saqmeebi cxadyofs, rom 

miuxedavad konkretuli valdebulebis Sesrulebis droze damokidebulebisa, SesaZloa 

mxareTa Semdgom qceva sakmaod mniSvnelovan gavlenas axdendes vadis gadacilebis 

fundamentur darRvevad miCnevisTvis. aRsaniSnavia aseve gamyidvelis SesaZlebloba, 

acnobierebdes drouli Sesrulebis arsebiT mniSvnelobas da myidvelTan dakavSirebul 

sxva garemoebebs.

2.1.2. nakliani nivTis miwodeba

venis konvenciaSi, nivTis naklTan dakavSirebiT mniSvnelovan miTiTebebs Seicavs 35-e 

muxli. aRniSnuli normis meore nawili,  CamoTvlis im safuZvlebs, romelTa arsebo-

bis SemTxvevaSic, nivTi ar Seesabameba xelSekrulebiT SeTanxmebul pirobebs. Tumca is 

faqti, Tu ramdenad uTanabrdeba TiToeuli aseTi safuZvlis arseboba fundamentur 

darRvevas da, maSasadame, amarTlebs xelSekrulebidan gasvlas, dgindeba Sesabamisi gare-

moebebis gaTvaliswinebiT. mxareTa Soris SeTanxmebuli saxelSekrulebo pirobebi aris 

umTavresi wyaro imis gasarkvevad, Tu ra unda CaiTvalos naklian miwodebad nasyidobis 

25   Huber P., Mullis A., The CISG, A New Textbook for Students and Prac   oners, Munich, 2007, 225.

26  BGer, 2 April 2015, CISG-online No. 2592, Para. 8.1, (Chinese Wire Rod Case II).

27 OLG Düsseldorf, 24 April 1997, CISG-online No. 385, Paras, 12,13. aseve ix. Bridge M., Issues Arising under Ar  cles 64, 72 and 73 
of the United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods, Journal of Law and Commerce,  Volume 25, Issue 
1, 2005, 409. sadac, aRniSnulia, rom dagvianebuli miwodeba myidvelisTvis gansakuTrebiT mZime tvirTia, maT 

Soris sawarmoo procesis gaCerebisa da gadayidvasTan dakavSirebuli sxva mosalodneli safrTxeebis gamoc.

28  OLG Hamm, 12 November 2001, CISG-online No. 1430, Para. 47, (Memory Modules Case). fundamenturi darRveva ar dadg-

inda.

29  OLG Düsseldorf, 21 April 2004, CISG-online No. 915, Paras. 15,17, (Car Phones Case).

30  AG Ludwigsburg, 21 December 1990, CISG-online No. 17, Paras. 22-25, (French Women‘s Outer Garments Case).



268

xelSekrulebaSi.31 am SemTxvevaSi, gamyidvels  SesaZlebloba ezRudeba SemdgomSi miuTi-

Tos naklidan gamowveuli danakargis ganWvretadobis ararsebobaze, sakuTari pasuxismge-

blobis gamoricxvis motiviT.32 erT-erT saqmeSi, naklian saqonlad Sefasda miwodebuli 

Rvino, romelic SeTanxmebulisgan gansxvavdeboda rogorc feriT, ise SemadgenlobiTa da 

sxva mniSvnelovani maxasiaTeblebiT, xolo myidvels mouwia misi wlobiT Senaxva, radgan 

daweul fasSic ver SeZlo misi gadayidva.33 aRniSnul davaSi, sasamarTlom iqve ganmar-

ta, rom miTiTebuli garemoebebi erTmaneTisgan damoukidebladac warmoadgendnen fun-

damenturad darRvevis arsebobis winapirobebs. darRveva dadginda aSS-is sasamarTlos 

mier, haeris kondicionerebis nasyidobasTan dakavSirebul davaSic. am SemTxvevaSi, winas-

war gagzavnili nimuSisgan gansxvavebiT, miwodebuli masalis 93% iyo nakliani, kerZod, 

kondicionerebs aReniSnebodaT maT mier energiis moxmarebasa da gagrilebis sistemasTan 

dakavSirebuli problemebi, sasamarTlos gadawyvetilebis mixedviT ki, es maxasiaTeble-

bi warmoadgendnen mniSvnelovan faqtors, mocemuli nivTis Rirebulebis gansazRvris 

kuTxiT.34 mocemuli gadawyvetileba gakritikebulia im safuZvliT, rom sasamarTlos ms-

jeloba fundamenturi darRvevis nawilTan mimarTebiT iyo sakmaod fragmentuli, da 

gansxvavebiT germanuli sasamarTloebisgan, darRvevis dasadgenad ar efuZneboda raime 

SemuSavebul meTods.35 

fundamentur darRvevad CaiTvala miwodebul wiwakis fxvnilSi arsebuli nivTier-

ebis, germaniis (myidvelis saxelmwifo) usafrTxoebis standartebiT dadgenilze meti 

odenobis aRmoCena, rac garda imisa, rom iyo nakli konvenciis 35 (I) muxlis gagebiT,36 

aseve misive qveyanaSi  gadayidvis Sanss uspobda myidvels da Sesabamisad  mniSvnelovnad 

akargvinebda saxelSekrulebo molodins.37 amisgan gansxvavebiT, myidvelis argumentaciis 

sapirispirod, germaniis uzenaesi sasamarTlos mier, fundamentur darRvevad ar CaiTvala 

imgvari saxis moluskebis miwodeba, romelTa qimiur SemcvelobaSic nivTiereba kadmium-

is done aRemateboda germaniis janmrTelobis saagentos rekomendaciebs.38 sasamarTlom 

gadawyvetileba daafuZna im garemoebebze, rom kadmiumis bevrad meti Semcvelobac ki ar 

axdenda gavlenas rogorc moluskebis sakvebad gamoyenebasa da adamianis janmrTelo-

baze, aseve Tevzeulis SemTxvevaSi aRniSnul rekomendaciebs mboWavi Zala ar gaaCndaT, 

rac sabolood aclida safuZvels naklovanebaze apelirebas. aseve fundamenturi dar-

Rvevaa, rodesac internetSi ganTavsebul gancxadebaSi asaxuli monacemebi sinamdvile-

Si araswori aRmoCndeba da Sesabamisad miwodebuli nivTi ver uzrunvelyofs im miznis 

31 BGH, 08 March 1995, CISG- online No. 144, Para. 16,  (New Zealand Mussels Case);  BGH, 3 April 1996, CISG-online No. 135, Para. 18, 
(Cobalt Sulphate Case).

32 Schwenzer I., Avoidance of the Contract in Case of Non-Conforming Goods (Ar  cle 49(1)(a) CISG), Journal of Law and Commerce, 
Volume 25, Issue 1, 2005, 437.

33   Tribunale de Foggia, 21 June 2013,  CISG-Online No. 674, (Abstract).

34  US Court of Appeals (2nd Circuit,) (U.S.) 6 December 1995, Delchi Carrier, S. p. A. v Rotorex Corp., 71 F.3d, 1024, CISG-Online No. 140, 
Paras. 11-13.

35  Pauly C., The Concept of Fundamental Breach as an Interna  onal Principle to Create Uniformity of Commercial Law, Journal of Law 
and Commerce, Volume 19, Issue 2, 2000, 236. magaliTad, Tu ramdenad gamoiyenebda myidveli aRniSnul saqonels 

sxva daniSnulebiT.

36 romelic acxadebs: “gamyidvelma unda miawodos myidvels Sesabamisi raodenobis da xarisxis saqoneli, ro-

melic Seesabameba xelSekrulebiT dadgenil saqonlis aRwerilobas da romelic SefuTulia xelSekrulebis 

moTxovnebis Sesabamisad.”

37 LG Ellwangen, 21 August 1995, CISG-online No. 279, Paras. 35-37, (Paprika Powder Case I).

38  BGH, 08 March 1995, CISG-online No. 144, Para. 11. (New Zealand Mussels Case).
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miRwevas, rac myidvels xelSekrulebiT surda.39 msgavsia SemTxveva, rodesac gamyidveli 

acxadebs rom nivTi (kompiuteruli mowyobiloba) axalia, Tumca miwodebis Semdeg myidve-

li aRmoaCens, rom misi umetesi nawili daJangulia da ar muSaobs.40 rodesac konkretuli 

mowyobiloba wuTSi asrulebs bevrad nakleb samuSaos, vidre xelSekrulebis mixedviT 

unda Seesrulebina da rac aseve ganapirobebs 71%-ian sawarmoo danakargs myidvelisT-

vis, iq fundamenturi darRvevis arsebobac aSkaraa.41 mocemul saqmeSi, sasamarTlom xazi 

gausva damatebiT im garemoebas, rom myidvels ar SeeZlo mowyobilobis gadayidva zian-

is asanazRaureblad, xolo fasis Semcirebis moTxovnas azrs ukargavda mniSvnelovani 

sawarmoo danakargi, romelic arsebiTad aRemateboda am nasyidobis fass. aRsaniSnavia, 

rom gadayidvis SesaZleblobaze msjeloba azrs kargavs, rodesac myidveli isedac ar 

gegmavda saqonlis sxvisTvis raime formiT gadacemas.42 erT-erT davaSi, gamyidvelis mier 

miwodebuli produqciis mcire partia myidvelma (mcire zomis tansacmlis maRazia) ga-

dayida sakuTar momxmareblebze, Tumca male maT wamoayenes pretenziebi fexsacmelebze 

aRmoCenili mniSvnelovani naklovanebebis gamo. sasamarTlos ganmartebiT, am SemTxveva-

Si darCenili umetesi nawilis gadayidvas azri ekargeba da myidvelis SiSi mosalodnel 

damatebiT pretenziebze (rac aSkaraa rom mTliani produqciis erTgvarovnebis gamo asec 

iqneba) ganapirobebs miwodebis fundamentur darRvevad miCnevas.43 aSkaraa, rom sasamarT-

loebi zogierT SemTxvevaSi mniSvnelovnad afarToeben gasaTvaliswinebel garemoebaTa 

wres da myidvelis mniSvnelovani danakargis arsebobac, xSir SemTxvevaSi, damokidebulia 

imaze, Tu ramdenadaa misi aRmofxvra gasvlis gareSe SesaZlebeli.

gonivruli gamoyenebis testi, ZiriTadad, gamoiyeneba germanuli da Sveicariuli sa-

samarTloebis mier. am dros gasaTvaliswinebeli erT-erTi faqtoria myidvelis Sesa-

Zlebloba, sxvagvarad daamuSaos an gayidos saqoneli Cveulebriv viTarebaSi, gonivruli 

formiT da gaakeTos es Semcirebuli xarjis meSveobiT.44 gonivruli gamoyenebis testi 

jerjerobiT ar aris sayovelTaod aRiarebuli meTodi, amis erT-erT yvelaze TvalsaCi-

no magaliTad ki haeris kondicionerebis saqmes miiCneven.45 garda amisa, gonivruli gam-

oyenebis testis gamoyeneba arasasurveli da zedmetia iseT SemTxvevebSi, rodesac nivTis 

miwodebis vada an misi xarisxis done gansakuTrebiT mniSvnelovania myidvelisTvis an 

rodesac am nivTebis gonivruli gamoyeneba misi reputaciisTvis metad sariskoa.46 

39 OLG Koblenz, 19 December 2012, CISG-online No. 2470, Paras. 15,16,18, (Generator Case II). am SemTxvevaSi, nasyidobis sagani 

iyo gazis generatori, romelsac gancxadebis mixedviT unda hqonoda simZlavris garkveuli maCvenebeli.

40  KGer Wallis, 21 February 2005, CISG-online No. 1193, Para. 21, (Used CNC Machine Case). sasamarTlos ganmartebiT, rode-

sac gamyidveli mowyobilobaze mianiSnebs, rom is „iseTive kargia rogorc axali,“ es gulisxmobs imasac, rom is 

saTanadod imuSavebs, gansazRvruli daniSnulebis Sesabamisad.

41 BGer, 18 May 2009, CISG-online No. 1900, Paras. 7.2, 7.5, (Filling and Packaging Plant Case).

42 Schwenzer I., Beimel I., Replacement and Repair of Non-Conforming Goods under the CISG, Interna  onales Handelsrecht, Volume 
17, Issue 5, 2017, 187.

43  OLG Koblenz, 21 November 2007, CISG-online No. 1733, Para. 21, (Italian Boots Case). garda amisa, sasamarTlom argumenta-

cia daafuZna im garemoebazec, rom mcire zomis maRaziebi gansakuTrebiT daucvelni arian amgvari reputaci-

uli riskebisgan.

44   BGH, 3 April 1996, CISG-online No. 135, Para.18, (Cobalt Sulphate Case); aseve ix. BGH, 24 September 2014, CISG-Online No. 2545, 
Para. 27, (Hungarian Injec  on Moulding Tools Case).

45 US Court of Appeals (2nd Circuit,) (U.S.) 6 December 1995, Delchi Carrier, S. p. A. v Rotorex Corp., 71 F.3d, 1024, CISG-Online No. 140, 
Paras. 11-13. 

46 Huber P., Mullis A., The CISG, A New Textbook for Students and Prac   oners, Munich, 2007, 231-232.
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2.1.3. darRvevebi nasyidobisTvis aucilebeli dokumentebis miwodebis 
kuTxiT

komerciul nasyidobebSi, aramarto saqoneli, aramed masTan dakavSirebuli sxva-

dasxva saxis dokumentis miwodebac aranakleb mniSvnelobas iZens. erT-erTi mosazrebiT, 

nakliani dokumentebis miwodebisas, fundamenturi darRvevis arseboba mosalodnelia, 

rodesac es nakli ganapirobebs myidvelis mier saqonlis gadayidvis an sxva mxriv gam-

oyenebis SesaZleblobis dakargvas.47 amaSi moiazreba Sesabamisi instruqciis miuwode-

blobis gamo, kompiuteris amuSavebis SeuZleblobac.48 amis sapirispirod, Tu myidvels 

SeuZlia mocemuli dokumentebis martivad mopoveba, SesaZleblobis dakargvaze da, ma-

Sasadame, misgan gamomdinare uaryofiT Sedegebze laparaki zedmetia.49 igive SeiZleba 

iTqvas maSinac, roca myidvelis Setyobinebis safuZvelze, gamyidvels SeuZlia gamoas-

woros dokumentis es nakli.50 fundamenturi darRveva aSkaraa, Tu mxare, akreditivSi 

miTiTebul vadaSi ar ganaxorcielebs Sesabamisi dokumentebis miwodebas.51 

2.2. myidvelis valdebulebebis darRveva

2.2.1. fasis gadaxdasTan dakavSirebuli darRvevebi

fundamenturi darRvevis arsebobis albaToba naklebia, rodesac saxezea fasis gadax-

dis vadis ubralo gadacileba da gamyidvelTan dadebuli xelSekrulebiT valdebulebis 

Sesruleba konkretul vadaze damokidebuli ar aris (e.w. fiqsirebuli garigebebi).52 Tu 

myidveli ubralod daTqmul droze ar waradgens akreditivis gaxsnis damadasturebel 

sabanko dokuments,  fundamenturi darRveva iarsebebs mxolod iseT SemTxvevebSi, rode-

sac saxezea damatebiTi garemoebebic.53 erT-erT saqmeSi dadginda, rom miuxedavad vadis 

gadacilebisa, gamyidveli mainc iRebda  dagvianebul gadaxdebs, rac sasamarTlos mt-

kicebiT, arTmevda mas valdebulebis fiqsirebul bunebasa  da fundamenturi darRvevaze 

miTiTebiT, xelSekrulebidan gasvlis uflebas.54 garda amisa,  myidvels gansakuTrebu-

li yuradRebis gamoCena marTebs valutis mkveTri gaufasurebis SemTxvevebis arsebobi-

sas, radganac aseT dros gadaxdis valdebulebis dagvianeba, didi albaTobiT, CaiTvleba 

fundamentur darRvevad.55  

myidvelis arasaTanado qcevam, mniSvnelovnad Seuwyo xeli fundamenturi darRvevis 

47  Advisory Council CISG, Opinion No. 5, The Buyer’s Right to Avoid the Contract in Case of Non-conforming Goods or Documents, 2005, 
Comment 4.9.

48 Schroeter U., Schlechtriem & Schwenzer, Commentary on the UN Conven  on on the Interna  onal Sale of Goods (CISG), Schwenzer I. 
(ed.), 4th Edi  on, 2016, Art. 25 para. 62.

49  BGH, 3 April 1996, CISG-online No. 135, Para. 27, (Cobalt Sulphate Case).

50 MüKoHGB/Benicke, 5. Aufl . 2021, CISG Art. 34 Rn. 9.

51 Bijl M., Fundamental Breach in Documentary Sales Contracts the Doctrine of Strict Compliance with the Underlying Sales Contract, 
European Journal of Commercial Contract Law, Volume 1, 2009, 23.

52  UNCITRAL Digest of Case Law on the United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods, 2016, Art.64, Para.4.

53 LG Kassel, 21 September 1995, CISG-online No. 192, Para. 28, (Wooden Poles Case).

54 OLG Frankfurt, 24 March 2009, CISG-online No. 2165, Paras. 33, 36, (Low Carbon Iron Manganese Case).

55 Enderlein F., Maskow D., Interna  onal Sales law: United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods, Con-
ven  on on the Limita  on Period in the Interna  onal Sale of Goods, Commentary, New York, 1992, 244.
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warmoSobas saqmeSi, romelsac ganixilavda aSS-is sasamarTlo. mocemul SemTxvevaSi, gamy-

idvelis mier srulad iqna miwodebuli Sesabamisi teqnika, Tumca myidveli mainc agvi-

anebda safasuris gadaxdas. sabolood, gamyidvelis mier gadaxdis moTxovnebis wardgenis 

Semdeg, man wamoiwyo apelireba imaze, rom teqnikas gaaCnda naklovanebebi da rom mxareTa 

Soris dadebuli konkurenciis amkrZalavi SeTanxmebac darRveuli iyo. sasamarTlom, erTi 

mxriv, ganmarta, rom fasis gadauxdeloba warmoadgens  myidvelis mier valdebulebis 

fundamenturi darRvevis yvelaze mZime saxes. garda amisa, misi argumentaciiT, aRniSnuli 

darRveva mocemul SemTxvevaSic saxeze iyo, radganac gadaxdis moTxovnis wardgenisas, 

myidvelis amgvari qmedebebi miuTiTebda rom misi argumentebi ar iyo sarwmuno.56 moce-

muli saqme cxadyofs, rom yvela SemTxvevaSi aucilebelia,  konkretuli garemoebebis 

arseboba gamyidvels uzRudavdes  im mTavari sikeTeebis miRebas, rasac xelSekrulebidan 

moelis. Tumca, rogorc sxva darRvevebis SemTxvevaSi, winaswar raimes prognozireba aqac 

rTulia da saboloo Sedegi sasamarTlos diskreciazea damokidebuli.

2.2.2. nivTis miRebasTan dakavSirebuli darRvevebi

myidvelis mier nivTis miRebasTan dakavSirebuli fundamenturi darRvevis SemTxveve-

bis arseboba gansakuTrebiT mosalodnelia iseT saqmeebSi, sadac misawodebelia malfu-

Webadi nivTebi an saqme exeba maT Senaxvasa da transportirebasTan dakavSirebul prob-

lemebs.57 amasTan, rodesac myidvelis mier nivTebis miReba Wianurdeba mxolod ramdenime 

dRis ganmavlobaSi, fundamenturi darRvevis arseboba nakleb savaraudoa.58 fundamentu-

ri darRveva dadginda saqmeSi, sadac myidvelma ar miiRo miwodebuli bekonis naxevarze 

meti (daaxloebiT 116 tona saqoneli) nakliani Sesrulebis motiviT.59 am SemTxvevaSi mas 

Tavidanve ar gamouTqvams ukmayofileba gamyidvelis mier SeTavazebul saqonlis maxas-

iaTeblebze, rac sasamarTlom axal ofertze daTanxmebad CaTvala, Sesabamisad ki, aRar 

arsebobda saqonlis miRebaze uaris Tqmis samarTlebrivi safuZvlebic. rodesac xangr-

Zlivi vadiT dadebul xelSekrulebebs exeba saqme, sadac gamyidveli valdebulia wlebis 

ganmavlobaSi awvdides saqonlis garkveul partias, fundamenturi darRvevis dasadgenad 

gadamwyvetia ara saqonlis is wili, romelic konkretul wels ar miiRo myidvelma, ar-

amed es wili ganxilul unda iqnas im mTlian misawodebel saqonelTan mimarTebiT, rome-

lic gamyidvelma unda gagzavnos xelSekrulebis xangrZlivobis bolomde.60 miTiTebul 

saqmeSi, gamyidvels ar hqonda miRebuli pirvel wels miwodebuli saqonlis 23%, Tum-

ca darCenil or welze gaangariSebiT, es danaklisi Seadgenda mxolod 7.5%-s, rac sa-

samarTlos mtkicebiT, ar warmoadgenda misTvis mniSvnelovan danakargs, fundamenturi 

darRvevis koncefciis gagebiT. rasakvirvelia, aseT SemTxvevebSi gamyidvels ar erTmeva 

ufleba moiTxovos zianis anazRaurebisa da procentebis dakisreba gancdili danaklisis 

Sesavsebad. 

56  Shu  le Packaging Systems, LLC v Jacob Tsonakis, INA S A and INA Plas  cs Corp, WD Mich, 17 December 2001, CISG-online No. 773, 10.

57  OLG Düsseldorf, 22 July 2004, CISG-online No. 916, Para. 4, (Italian Shoes Case XXV)

58  UNCITRAL Digest of Case Law on the United Na  ons Conven  on on Contracts for the Interna  onal Sale of Goods, 2016, Art.64, Para. 5.

59  OLG Hamm, 22 September 1992, CISG-online No. 57, Para. 14, (Bacon Case I).

60  OLG Brandenburg, 18 November 2008, CISG-online No. 1734, 26, (Beer Case II).
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2.3. valdebulebis Sesrulebaze uaris Tqma

Tavdapirvelad unda aRniSnos, rom darRvevis mocemuli saxis arsebobisas, rogorc 

gamyidvels (konvenciis muxli 64(1“b“), ise myidvels (konvenciis muxli 49(1“b“), SeuZlia 

fundamentur darRvevaze miTiTebis gareSec gavides xelSekrulebidan, Tu daawesebs 

damatebiT vadas, romelic uSedegod gava. magaliTad, myidvelisTvis es SesaZloa gac-

ilebiT xelsayreli gamosavali aRmoCndes, fundamenturi darRvevis prognozirebis 

sirTulidan gamomdinare.61 mxaris mier valdebulebis Sesrulebaze aSkara, yovelgvar 

safuZvels moklebuli da TviTneburi uari, fundamenturi darRvevis erT-erTi Tvalsa-

Cino SemTxvevaa.62 Tumca saerTaSoriso arbitraJebma da sasamarTloebma mocemuli dar-

RvevasTan dakavSirebuli Taviseburebebi kidev ufro daazustes konkretuli saqmeebis 

farglebSi. magaliTad, fundamentur darRvevad miiCneva SemTxvevebi, rodesac mxare sa-

kuTar Sesrulebas ayovnebs nasyidobis xelSekrulebasTan daukavSirebeli damatebiTi 

pirobebisa da moTxovnebis dakmayofilebamde.63 amasTan, fundamentur darRvevaze lapa-

raki zedmetia, Tu mxolod xelSekrulebis pirobis cvlilebas exeba saqme da mxare amiT 

ar cdilobs valdebulebis Sesrulebaze uari gamoiyenos rogorc instrumenti sakuTar 

pirobebze kontrahentis daTanxmebisTvis.64 am SemTxvevaSic aSkaraa, rom sasamarTlos 

mier mxedvelobaSi misaRebi faqtebi mravalgvaria da SesaZloa gansxvavdebodes konvenci-

is wevri qveynis Sida sasamarTloebis mixedviT. 

gamyidvelis uari nivTis miwodebaze, myidvels ar aniWebs uflebas  gavides xe-

lSekrulebidan fundamenturi darRvevis faqtis savaraudo arsebobis gamo (konvenciis 

49(II”a”)-e da 72(I)-e muxlebi), Tu es uari ganpirobebuli iyo uSualod myidvelis mier 

Cadenili ZiriTadi valdebulebis darRveviT (dadgenil vadaSi akreditivis gaxsnis val-

debulebis Seusrulebloba).65 

2.4. damxmare valdebulebebis darRveva

venis konvenciaze arsebuli sasamarTlo praqtikis mixedviT, araerTi damxmare Tu 

meoreuli valdebulebis darRveva CaiTvala xelSekrulebidan gasvlis uflebis real-

izaciis winapirobad. im SemTxvevaSi, Tu mxareebs raime saxis prioriteti ar miuniWebiaT 

xelSekrulebaSi amgvari valdebulebebisTvis, fundamenturi darRvevis arseboba damok-

idebulia iseT faqtorebze, rogoricaa, magaliTad, mxaris darRveuli interesis masSta-

bi.66 germanulma sasamarTlom fundamenturi darRveva daadgina da myidvelis mier xe-

lSekrulebidan gasvla CaTvala marTebulad, rodesac gamyidvelma erT-erT gamofenaze 

savaWro niSnis darRveviT gaitana fexsacmelebi.67 mocemul saqmeSi ganimarta, rom amg-

61 Duncan M., Nachfrist Was Ist? Thinking Globally and Ac  ng Locally: Considering Time Extension Principles of the U.N. Conven  on on 
Contracts for the Interna  onal Sale of Goods in Revising the Uniform Commercial Code, BYU Law Review, Volume 2000, Issue 4, 2000, 1381.

62 CA Grenoble, com., October 21, 1999, 97/03974, CISG-online No. 574.

63 MüKoHGB/Benicke, 5. Aufl . 2021, CISG Art. 25 Rn. 55;  Hamburg Arbitra  on Court, 29 December 1998, CISG-Online No. 638, Para. 
27-28, (Czech Cheese Case).

64  Schroeter U., Schlechtriem & Schwenzer, Commentary on the UN Conven  on on the Interna  onal Sale of Goods (CISG), Schwenzer 
I. (ed.), 4th Edi  on, 2016, Art. 25 para. 37.

65 BezGer Saane, 20 February 1997, CISG-online No. 426, Para. 5.1, (Royal Feinsprit 96% for Moscow Case).

66 MüKoHGB/Benicke, 5. Aufl . 2021, CISG Art. 25 Rn. 52.

67  OLG Frankfurt Am Main, 17 September 1991,  CISG-online No. 28, Cara. 18, (Marlboro Shoes Case).
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vari qmedebebi safrTxes uqmnis xelSekrulebis mizans da aseve aSkaraa mxaris interesis 

dakargva xelSekrulebis Sesrulebisadmi. fundamentur darRvevad ar CaiTvleba da arc 

myidvels mouspobs produqciis gayidvis Sansebs, eqskluziuri distribuciis SeTanxme-

bis imgvari darRveva, rodesac gamyidvelis mier nivTebis nawilis miwodeba myidvelis 

konkurentisTvis ar gagrZelebula drois xangrZliv monakveTSi.68 mocemuli saqmeebi 

cxadyofs, rom fundamenturi darRvevis dasadgenad, damxmare valdebuleba mniSvnelo-

van zegavlenas unda axdendes  konkretuli mxaris saxelSekrulebo miznebsa Tu inter-

esebze da amave dros aRniSnuli zegavlenis Tavidan acilebac SeuZlebeli unda iyos.

II.  nasyidobis xelSekrulebidan gasvlis winapirobebi qarTul 
samarTalSi

1. damatebiTi vada, rogorc upiratesad gamosayenebeli instrumenti

erT-erTi klasifikaciis mixedviT, msoflio samarTlebrivi sistemebis midgomebi xe-

lSekrulebidan gasvlis winapirobebis mimarT SesaZlebelia gaerTiandes ori ZiriTadi 

sistemis garSemo. aqedan erT-erTs warmoadgens, umetesad saerTo samarTlis qveyneb-

Si gavrcelebul safuZvelze orientirebuli sistema, romelic aqcents akeTebs xe-

lSekrulebis darRvevis calkeul saxeebze da gasvlis winapirobebic gansxvavdeba Se-

sabamisi darRvevebis mixedviT, xolo meore midgomas ewodeba gasvlis erTiani sistema, 

sadac winapirobebi yvela darRvevisTvis saerToa da romelic moicavs rogorc funda-

menturi darRvevis, ise germanul samoqalaqo kodeqsSi arsebuli damatebiTi vadis kon-

cefciebs.69

gansxvavebiT venis konvenciisgan, samoqalaqo kodeqsis 405-e muxli acxadebs, rom 

aucilebelia dazaralebulma mxarem, Tavdapirvelad damrRvevs  dauwesos gonivruli 

xangrZlivobis damatebiTi vada (an Sesabamis SemTxvevebSi gaafrTxilos is) da am meqa-

nizmis gamoyeneba ar aris SezRuduli mxolod konkretuli saxis darRvevebis arsebo-

bisas. mocemuli danawesidan gamonaklisebi ki imave muxlSi CamoTvlil winapirobebSia 

gansazRvruli. aRniSnuli ganpirobebulia germanuli samoqalaqo kodeqsis regulire-

bis mniSvnelovani zegavleniT, sadac damatebiT vadis koncefcia pacta sunda servanda-s 
principis erT-erTi umTavresi gamoxatulebaa.  rac yvelaze mTavaria, damatebiTi vadis 

dawesebiT, myidvels aRar uwevs fundamenturi darRvevis arsebobis mtkicebis tvirTis 

realizeba.70 am SemTxvevaSi, movales pirvel rigSi eZleva Sesrulebis meore  Sansi, iseve, 

rogorc es warmoadgens erTgvar gafrTxilebis meqanizms imis Taobaze, rom ganmeorebiTi 

darRveva mas ukve aRar epatieba.71 ramdenadac qarTul kerZo samarTalSi nebis avtonomia 

mxareTa saxelSekrulebo urTierTobis ganmsazRvreli erT-erTi  principia, miiCneva, 

rom maT SeuZliaT saerTod gamoricxon damatebiTi vadis dawesebis meqanizmi da, Sesa-

bamisad, xelSekrulebidan gasvlis SemTxvevebSi, isini aRar SeizRudebian mocemuli wina-

pirobiT.72 miTiTebuli danawesi Cveulebriv vrceldeba nasyidobis xelSekrulebazec. 

68  OGH, 15 November 2012, CISG-online 2399, (Italian Fashion Case II). am SemTxvevaSi, aseve uaryofil iqna myidvelis ar-

gumentebi imis Taobaze, rom sezonis gasvlis gamo mas aRar SeeZlo am produqciis gadayidva.

69  Schwenzer I., Hachem P., Kee C., Global Sales and Contract Law, Oxford, 2012, Paras. 47.23-47.25.

70 Schwenzer  I., Fountoulakis C., Dimsey M., Interna  onal Sales Law: A Guide to the CISG, Third Edi  on, Oxford, 2019, 439.

71   BeckOK BGB/H. Schmidt, 66. Ed. 1.5.2023, BGB § 323, Rn. 11.

72  vaSakiZe g.,  samoqalaqo kodeqsis komentari, Wanturia(red.), wigni III, Tb., 2019, muxli 405, veli 44.
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erT-erT saqmeSi, sakasacio sasamarTlo myidvelis mxridan vadis dawesebas uTanabrebs 

SemTxvevas, rodesac myidveli, miwodebis valdebulebis damrRvev gamyidvelTan dadebs 

damatebiT SeTanxmebas imis Taobaze, rom es ukanaskneli, gansazRvruli grafikis mixed-

viT daabrunebs miRebul nasyidobis safasurs.73  

   2. xelSekrulebis mniSvnelovani (arsebiTi) darRvevis standarti 
qarTul samarTalSi, nasyidobis xelSekrulebis magaliTze

msgavsad germanuli samoqalaqo kodeqsis 323(V, meore winadadeba)-e muxlSi mocemu-

li danawesisa, 405(III”a“)-e muxlis mixedviT, mxare ver SeZlebs xelSekrulebidan gasvlis 

uflebis realizebas, Tu meore mxaris darRveva umniSvneloa. erTi-erTi mosazrebiT, am 

kategoriaSi eqceva mxolod nakliani Sesrulebis SemTxvevebi, ramdenadac valdebulebis 

saerTod Seusrulebloba da miuwodebloba isedac moiazreba mniSvnelovan darRvevad.74 

radgan aRniSnul normebSi araferia miTiTebuli imis Sesaxeb, Tu konkretulad ra gare-

moebebis arsebobisas unda dakvalificirdes darRveva mniSvnelovnad, am SemTxvevaSic 

gadamwyveti sityva sasamarTloebs eTqmiT.75 msgavsad konvenciaSi arsebuli fundamentu-

ri darRvevis koncefciis mimarT gamoxatuli kritikisa, miiCneva, rom amgvari formuli-

rebac zedmetad abstraqtulia.76 

mocemuli standartis mixedviT, Tu darRveva ver aRwevs seriozulobis garkveul 

dones, ara aqvs mniSvneloba im garemoebasac, rom mxaris mier damatebiTi vada uSede-

god gavida da, Sesabamisad, es ukanaskneli xelSekrulebidan mainc ver gava.77 qarTul 

saxelSekrulebo samarTalSi, mniSvnelovani darRvevis arseboba rom xelSekrulebidan 

gasvlis aucilebeli winapirobaa, uzenaesi sasamarTlos praqtikiTacaa ganmtkicebuli.78

germanul sasamarTlo praqtikaSi arsebuli gabatonebuli mosazrebiT, darRvevis 

mniSvnelobis dasadgenad, aucilebelia   saqmis konkretuli garemoebebisa da interesebis 

yovlismomcveli awon-dawonva.79 garda amisa, Tu magaliTad, nivTis nakli gamosworebadia 

da am gamosworebis xarjebic nasyidobis RirebulebasTan SedarebiT araarsebiTi, didi 

albaTobiT, darRveva umniSvnelod CaiTvleba.80 praqtikaSi arsebobs ramdenime ZiriTadi 

varianti imis ganmsazRvrelad, Tu aRniSnuli Rirebulebis ramdeni procentis miRwevis 

Semdeg CaiTvleba darRveva arsebiTad, Tumca erT-erTi gadawyvetilebiT, 5% aris maq-

73 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2020 wlis 12 noembris №as-246-2020 ganCine-

ba,  19.4.

74  vaSakiZe g., samoqalaqo kodeqsis komentari, Wanturia(red.), wigni III, Tb., 2019, muxli 405, veli 62.

75  baCiaSvili v., damatebiTi Sesrulebis, xelSekrulebidan gasvlisa da fasis Semcirebis meoradi moTxovnebis 

uflebebi nasyidobaSi, Jurn. „qarTuli samarTlis mimoxilva“, specialuri gamocema, 2008, 182.

76  fifia a., xelSekrulebidan gasvlis kontinenturevropuli da angloamerikuli samarTlebrivi mowesrigebis 

ZiriTadi maxasiaTeblebi da maTi gavlena qarTul samarTalze, Jurn. „qarTuli samarTlis mimoxilva“, special-

uri gamocema, 2008, 77.

77 iqve, 77.

78  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2020 wlis 22 oqtombris №as-308-2020  

ganCineba, 23.

79 OLG Nuremberg, 21 March 2005, NJW 2005, 2019, 2020; OLG Düsseldorf, 18 January 2088, NJW-RR 2008,1230, 1231.

80 BGH, 29 June 2011, NJW 2011, 2872, 2874; BGH, 23 January 2013, NJW 2013, 1523, 1525 - mocemul SemTxvevaSi, sasamarTlo 

aseve ganmartavs, rom araarsebiTi xarjebi, rogorc calke aRebuli, ar gaiTvaliswineba da is yovelTvis unda 

ganixilebodes nasyidobis RirebulebasTan kavSirSi. 
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simaluri niSnuli, romlis gadaWarbebis Semdegac, xelSekrulebidan gasvlis moTxovna 

aqtiurdeba.81 sxva mosazrebiT, mxolod es faqtori, calke aRebuli, ar aris sakmarisi 

imisTvis, rom darRveva umniSvnelod CaiTvalos82 da interesebis awon-dawonvis Sesabam-

isad, arsebiTi darRveva ufro naklebi procentuli maCveneblis arsebobis SemTxvevaSic 

mosalodnelia.83 germaniis uzenaesi sasamarTlos ganmartebiT, aseT SemTxvevebSi, gaT-

valiswinebul unda iqnas gamyidvelis mxridan TaRliTuri ganzraxvisa da motyuebiT 

nivTis naklis dafarvasTan dakavSirebuli garemoebebis arsebobac.84 mxolod mas Semdeg, 

rac dadgindeba, rom gamosworebis xarjebis dadgena ver xerxdeba (naklis gamomwvevi 

mizezis daudgenlobis gamo), gadawyvetis mocemul meTods anacvlebs funqciuri dan-

iSnulebis testi.85 

zogadad miiCneva, rom gsk-Si arsebuli mniSvnelovani darRvevis koncefcia venis kon-

venciis variantTan SedarebiT naklebad mkacria.86 am mosazrebas amyarebs 323(V, meore 

winadadeba)-e muxlSi mocemuli normis negatiuri formulirebac.87 

qarTul nasyidobis samarTalSi aRsaniSnavia SemTxvevebi, rodesac arasruli miwodeba 

nivTobriv nakls uTanabrdeba (ssk-is 488(II)-e muxli). aseT dros, darRveva mniSvnelovnad 

CaiTvleba,  Tu, magaliTad, SeTanxmebul vadaSi saqonlis mxolod 1/5 nawilia  miwodebu-

li.88 erT-erT davaSi, sasamarTlo mniSvnelovan darRvevaze msjelobisas ganmartavs, rom 

mocemul SemTxvevebSi mniSvnelovania Tu is ramdenad uaryofiT da realur gavlenas 

axdens xelSekrulebiT misaReb  saboloo Sedegze.89 Tumca 2017 wlidan Camoyalibda mid-

goma, rodesac aqcenti keTdeba ukve iseT faqtorebze, rogorebicaa Sesrulebis dan-

iSnulebisamebr gamoyenebis SeuZlebloba, momavalSi Sesrulebis imedisa da Sesrulebi-

sadmi interesis dakargva.90 aqve unda aRiniSnos, rom umetes SemTxvevaSi aRniSnuli sami 

faqtori mocemulia zogadi formulirebis saxiT, xelSekrulebidan gasvlis sxva zogad 

danawesebTan erTad da naTlad ar ikveTeba Tu konkretul saqmeSi, romeli faqtoris 

arsebobis gamo mieniWa mxares xelSekrulebidan gasvlis ufleba. igive SeiZleba iTqvas 

im SemTxvevebzec, rodesac mxaris moTxovna xelSekrulebidan gasvlis gamo restituci-

aze, ar kmayofildeba, Tumca im gansxvavebiT, rom am SemTxvevaSi, ar ikveTeba, Tu romeli 

faqtoris ararsebobis gamo dadga aseTi Sedegi. sasamarTlo gadawyvetilebebis teqstSi 

mocemuli faqtorebi „an“ kavSiriT gamoiyofa erTmaneTisgan, rac miuTiTebs rom maTi 

81  BGH, 28 May, NJW 2014, 3229, 3231.

82 OLG Düsseldorf, 8 June 2005, NJW 2005, 2235, 2236.

83 BeckOK BGB/Faust, 66. Ed. 1.5.2023, BGB § 437 Rn. 32.

84 BGH, 24 March 2006, NJW 2006, 1960, 1962.

85  BGH, 26 October 2016, NJW 2017, 153, 155.

86 Markesinis B., Unberath H., Johnston A., The German Law of Contract: A Compara  ve Trea  se, Second Edi  on, Oxford, Portland, 
2006, 508.

87 Schwenzer I., Hachem P., Kee C., Global Sales and Contract Law, Oxford, 2012, para. 47.114.

88 saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 ivlisis №as-168-158-2017 ganCineba, 47.

89  saqarTvelos uzenaesi sasamarTlos 2015 wlis 18 dekembris №as-1019-962-2015 ganCineba, 31; gaziarebulia: ja-

naSia l., saxelSekrulebo samarTali, saxelmZRvanelo samarTlis skolebisTvis,  juReli g. (red.), Tb., 2014, 505.

90  ix. saqarTvelos uzenaesi sasamarTlos 2017 wlis 1 dekembris №as-1003-924-2017 ganCineba, 34; saqarTvelos 

uzenaesi sasamarTlos 2018 wlis 8 ivnisis №as-38-38-2018 gadawyvetileba, 94; saqarTvelos uzenaesi sasamarT-

los 2020 wlis 6 noembris №as-606-2020 ganCineba, 28; saqarTvelos uzenaesi sasamarTlos  2021 wlis 4 ivnisis 

№as-222-2021 ganCineba, 76; saqarTvelos uzenaesi sasamarTlos 2021 wlis 29 seqtembris №as-556-2021 ganCineba, 

78;
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cal-calke dadgomac sakmarisia xelSekrulebidan gasvlisTvis, Tumca mxolod es faqti 

ver gaaqarwylebs bundovanebis problemas. 

mniSvnelovania, rom ssk-is 405-e muxlSi mocemuli mniSvnelovani darRvevis standar-

tis ganxilva moxdes konkretuli sasamarTlo gadawyvetilebebis analizis safuZvelze. 

 2.1. samoqalaqo kodeqsis 491-e muxlis arsi

mocemuli norma specifikuria im kuTxiT, rom is adgens nasyidobidan gasvlis kerZo 

SemTxvevas, zogad, 405-e muxlTan erTad. masSi mocemuli formulirebis mixedviT, myid-

vels aqvs xelSekrulebis moSlis ufleba nakliani Sesrulebisas, Tumca es ar niSnavs, 

rom aRniSnuli uflebis ganxorcieleba SesaZlebelia nebismieri naklis SemTxvevaSi, ar-

amed  normis es nawili unda Semowmdes 405-e muxlis Sesabamis winapirobebTan.91 mocemul 

SemTxvevaSi, aseve ar aris aucilebeli, rom gamyidvelma xelSekrulebis dadebis momen-

tSi icodes, rom miwodebuli saqoneli nakliania.92 

2.1.1. nivTis nakli, rogorc nasyidobis xelSekrulebidan gasvlis 
safuZveli, sasamarTlo praqtikis mixedviT

nakliani miwodeba qarTul praqtikaSic yvelaze gavrcelebuli nasyidobis darRvevaa. 

am SemTxvevaSic, ar moiTxoveba, rom damrRvevi mxaris qmedeba iyos braleuli.93 erT-erTi 

saqmis mixedviT, mxareebs Soris dadebuli iyo gaTboba-kondicirebis sistemis nawilebis 

nasyidobisa da nardobis xelSekrulebebi, sadac mxolod arsebiTi pirobebi iyo gawerili 

da araferi iyo naTqvami misawodebeli nivTebis konkretuli xarisxobrivi maCveneblebisa 

Tu sxva damatebiTi maxasiaTeblebis Sesaxeb. dadebidan garkveuli drois gasvlis Semdeg, 

myidvelma moiTxova xelSekrulebidan gasvla da  gadaxdili safasuris dabruneba. ker-

Zod, is davobda, rom miwodebuli sistema mxolod ramdenime saaTis Semdeg uzrunvely-

ofda mis sakuTrebaSi arsebuli sastumros Senobis aucilebel temperaturamde gaTbobas 

da, Sesabamisad, misi gamoyeneba ver xerxdeboda funqciuri daniSnulebisamebr. sakasacio 

sasamarTlom gaiziara qvemdgomi instanciebis argumentacia da sarCeli ar daakmayofila. 

palatis ganmartebiT, mosarCelis mier warmodgenili eqspertizis daskvnebi ar emyare-

boda raime aRiarebul standarts da arc mxareebs hqondaT konkretulad SeTanxmebuli 

xelSekrulebiT aseTi detali. Sesabamisad, 3-dan 5 saaTamde drois monakveTi CaiTvala 

Senobis srulad gaTbobisTvis gonivrul vadad, rac gamoricxavda mniSvnelovan dar-

Rvevasa da nivTobrivi naklis gamo xelSekrulebidan gasvlas.94 mocemuli gadawyveta 

axlosaa germanuli moluskebis saqmesTan,95 sadac sasamarTlom fundamentur darRvevad 

aseve ar CaTvala nakli, rodesac moxmobil rekomendaciebsa Tu standartebs ar gaaCndaT 

mboWavi xasiaTi da, Sesabamisad, is ver CaiTvleboda saqmisTvis mniSvnelovan garemoebad. 

Tumca gansxvavebiT am saqmeebisgan, mxares ar mouwia fundamenturi darRvevis mkacr 

91   CaCava s., samoqalaqo kodeqsis onlainkomentari,  muxli 491, para. 3, <gccc.tsu.ge>, [01.10.2023].

92 iqve, para. 8.

93 maWaraZe m., xelSekrulebidan gasvla da xelSekrulebis moSla - gansxvaveba da samarTlebrivi Sedegebi, 

Jurn. „qarTuli samarTlis mimoxilva“, specialuri gamocema, 2008, 150.

94  saqarTvelos uzenaesi sasamarTlos 2021 wlis 4 ivnisis  №as-222-2021 ganCineba, 96-97.

95 BGH, 08 March 1995, CISG-online No. 144. Para. 11, (New Zealand mussels case).
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standartze dayrdnoba da damatebiTi Sesrulebis vadis uSedegod gasvlis Semdeg, mar-

tivad gavida xelSekrulebidan. 

sainteresoa saqme, sadac sasamarTlo aqcents akeTebs mxaris saxelSekrulebo mi-

zansa da interesebze. am SemTxvevaSi, oTxi myidveli davobda, rom maTTvis miwodebu-

li simindis Teslebi gamodga uxarisxo da xelSekrulebiT naTlad SeTanxmebuli 10 an 

12 tonis nacvlad, maT heqtarze miiRes mxolod 1 tona mosavali. isini iTxovdnen xe-

lSekrulebidan gasvlidan gamomdinare gadaxdili Rirebulebis restituciasa da mi-

uRebeli zianis anazRaurebas. sasamarTlom yuradReba gaamaxvila im garemoebaze, rom 

ramdenadac myidvelebma swored maRali mosavlianobis miRebis mizniT dades aRniSnuli 

xelSekrulebebi, naklis aRmoCeniT, maTi saxelSekrulebo interesi ganuxorcielebeli 

darCa da radganac simindis jiSis es nakli laboratoriuli SemowmebiTac dadasturda, 

moTxovna xelSekrulebidan gasvlidan gamomdinare restituciaze unda dakmayofilebu-

liyo.96 mocemuli saqmis msgavsia gazis generatoris Taobaze arsebuli germanuli dava, 

sadac internetSi ganTavsebuli gancxadebebi araswori aRmoCnda da sasamarTlom funda-

menturi darRvevis arseboba swored xelSekrulebis miznis miuRwevlobas daukavSira.97 

amasTan dakavSirebiT, aseve aRsaniSnavia Sveicariis uzenaesi sasamarTlos mier ganxilu-

li saqme, sadac miwodebuli nivTis xarvezi iwvevda sawarmoo danakargs myidvelisTvis.98 

marTalia, myidvels xelSekrulebidan gasvlis ufleba am SemTxvevaSic mieniWa, Tumca qa-

rTuli sasamarTlosgan gansxvavebiT, ZiriTadi aqcenti gakeTda swored aRniSnuli dana-

kargis masStaburobaze da Tu ramdenad SeeZlo mxares amis gamo moeTxova Tundac fasis 

Semcireba an zianis anazRaureba. 

sakmaod mniSvnelovania saerTaSoriso nasyidobidan warmoSobili dava, romelic ex-

eboda Txilisa da Txilis fqvilis miwodebas. am SemTxvevaSi, myidvels warmoadgenda 

germaniaSi arsebuli qarTuli kompaniis filiali. xelSekrulebaSi gawerili erT-erT ar-

sebiT pirobas warmoadgenda laboratoriuli Semowmebis Sedegebis gaTvaliswineba, nak-

lis aRmoCenis SemTxvevaSi. mocemuli Semowmebebis Semdeg ki, myidveli nivTobriv naklze 

miTiTebiT gavida xelSekrulebidan da moiTxova avansad gadaxdili fasis restitucia. 

kerZod, dadginda, rom aRniSnul saqonelSi nivTiereba aflatoqsinis Semcveloba aRe-

mateboda dasaSveb zRvars, xolo Txilis fqvilSi enterobaqteriebis raodenobis siWar-

bis gamo misi mikrobiologiuri mdgomareoba ar Seesabameboda germaniaSi moqmed stan-

darts. sakasacio sasamarTlom aRniSna, rom amgvari mniSvnelovani naklis arsebobisas, 

rodesac SesaZloa safrTxe Seeqmnas adamianis sicocxlesa da janmrTelobas, umniSvne-

loa gaiTvaliswines Tu ara mxareebma saqonlis xarisxis konkretuli maxasiaTeblebi.99 

Sesabamisad, myidvelma daibruna gadaxdili fasi 405-e da 491-e muxlebis safuZvelze. 

igive Sedegi dadga germanuli sasamarTlos mier wiwakis fxvnilis miwodebis saqmeSic, 

sadac konkretuli nivTierebis gadaWarbeba CaiTvala fundamentur darRvevad, Tumca am 

SemTxvevaSi, gadamwyveti aRmoCnda gadayidvis SesaZleblobis mospoba.100

zogierT gadawyvetilebaSi sasamarTlos msjeloba darRvevis masStabis Taobaze 

garkveulwilad fragmentulia. am SemTxvevaSi, xelSekrulebis sagani iyo satelevizio 

studiis aRWurvilobis Sesyidva. mas Semdeg, rac myidvels nivTi gadaeca, gamoyenebis 

96 saqarTvelos uzenaesi sasamarTlos 2018 wlis 8 ivnisis №as-38-38-2018 gadawyvetileba, 91, 97.

97 OLG Koblenz, 19 December 2012, CISG-online No. 2470, paras. 15-16,18, (Generator case II).

98 BGer, 18 May 2009, CISG-online No. 1900, paras. 7.2, 7.5, (Filling and packaging plant case).

99  saqarTvelos uzenaesi sasamarTlos 2020 wlis 22 maisis №as-135-2019 ganCineba, 1.2.3.

100  LG Ellwangen, 21 August 1995, CISG-online No. 279, Paras. 35-37, (Paprika Powder Case I).
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procesSi mas daudginda qarxnuli wuni (dazianebuli iyo audio signalis uzrunvelmy-

ofi mowyobiloba da mniSvnelovani problemebi hqonda kamerasac). naklis gamosworebis 

mizniT, mxareebs Soris Sedga damatebiTi SeTanxmeba, rac axali nivTis miwodebas gulisx-

mobda. Tumca sabolood, esec SeuZlebeli gaxda  da myidvelic gavida xelSekrulebidan 

nivTobrivi naklis safuZvelze. sasamarTlom daakmayofila misi moTxovna gadaxdili 

anazRaurebis restituciis Taobaze, 491-e muxlis Sesabamisad.101 Tumca miTiTebul para-

grafebSi palata ar msjelobs imaze, Tu ramdenada mniSvnelovania es darRveva 405-e mux-

lis gagebiT. rac gaugebaria, imis gaTvaliswinebiT, rom mocemuli winapirobis arsebobis 

aucileblobas damatebiTi Sesrulebis amowurva avtomaturad ar aqarwylebs.

erT-erT saqmeSi, myidvels miewoda garkveuli raodenobis saaRdgomo paska, romelic 

mas unda gadaeyida savaWro qselis meSveobiT. Tumca sabolood, gadayiduli produqciis 

umetesi nawili myidvels daubrunda. amave dros, saqmis masalebSi arsebobda erT-erTi 

samecniero-kvleviTi institutis werili imis Taobaze, rom paskebis nawili iyo daobebu-

li da maTi qselSi sarealizaciod gaSveba  iyo safrTxis Semcveli. amis Semdeg, man gamyid-

vels sTxova daebrunebina miwodebuli produqcia, ramdenadac ver xerxdeboda maTi re-

alizacia. saqmeSi aseve warmodgenili iyo myidvelis werili Sesabamisi fotoebiT, sadac 

is atyobinebda gamyidvels naklis Taobaze da aseve miuTiTebda, rom savaWro obieqtebi 

gamoTqvamdnen pretenziebs paskebis uxarisxobis gamo. gamyidvelma mimarTa sasamarTlos 

da moiTxova gadauxdeli produqciis Rirebulebis myidvelze dakisreba. sasamarTlom 

nawilobriv daakmayofila gamyidvelis moTxovna da naklTan mimarTebiT ganmarta, rom 

myidvelis es werili ver CaiTvleboda saTanado saxis mtkicebulebad da aseT SemTx-

vevebSi aucilebeli iyo eqspertizis Sedegebis warmodgena.102 gansxvavebiT fundamenturi 

darRvevis Taobaze ganxiluli germanuli saqmisgan,103 am SemTxvevaSi gamyidvels aRar 

evaleboda paskebis damatebiTi miwodeba, Tumca sakiTxavia ase romc yofiliyo, ramdenad 

aRiarebda qarTuli sasamarTlo myidvelis mier xelSekrulebidan gasvlis uflebas, misi 

klientebidan momdinare savaraudo pretenziebis gamo. gadaWriT SeuZlebelia imis Tqma, 

rom qarTuli sasamarTloebi myidvelis xelSekrulebidan gasvlis konteqstSi, gaiTval-

iswineben mis mosalodnel reputaciul zians, ramdenadac praqtikaSi amis aSkara winap-

irobebi ar ikveTeba.

2.1.2. nakliani dokumentebi

gansxvavebiT venis konvenciis sxva wevri saxelmwifoebisgan, xelSekrulebidan gasv-

lis Taobaze arsebuli saqmeebi, sadac nasyidobasTan dakavSirebuli dokumentebi fig-

urirebs, qarTul praqtikaSi Zalze iSviaTia. am kategoriaSi, rasakvirvelia, igulisxme-

ba  saerTaSoriso nasyidobebSi farTod gavrcelebuli iseTi gadaxdis uzrunvelmyofi 

saSualeba, rogoric akreditivia. Tumca, aRsaniSnavia erT-erTi dava, sadac myidvels 

warmoadgenda saqarTvelos rkinigza da romelic Seexeboda sxvadasxva sarkinigzo mowyo-

bilobebis miwodebas.104 mocemul SemTxvevaSi, xelSekrulebiT myidveli valdebuli iyo, 

saqonlis miwodebamde gamyidvelisTvis waredgina fasis anazRaurebis uzrunvelmyofi 

101 saqarTvelos uzenaesi sasamarTlos 2019 wlis 30 ivlisis №as-1098-1018-2017 ganCineba, 27, 28.

102 saqarTvelos uzenaesi sasamarTlos 2022 wlis 24 noembris № as-593-2022 ganCineba,  28.

103 OLG Koblenz, 21 November 2007, CISG-online No. 1733, Para. 21, (Italian Boots Case). 

104  saqarTvelos uzenaesi sasamarTlos  2011 wlis 15 seqtembris №as-1021-1052-2011 ganCineba. 

rati girgvliani
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garantia da gaexsna akreditivi, mocemuli valdebulebis Seusruleblobis SemTxvevaSi ki 

am ukanasknels warmoeSoboda xelSekrulebidan gasvlis ufleba.105 miuxedavad gamyidve-

lis Semdgomi mcdelobebisa da aRniSnuli pirobis modificirebis SeTavazebisa, myidvel-

ma ar Seasrula arcerTi valdebuleba. sasamarTlom daakmayofila gamyidvelis moTxovna 

xelSekrulebidan gasvlis Taobaze da aseve miuTiTa, rom damatebiTi vadis dawesebas 

azri ar hqonda, ramdenadac myidveli araviTar mzaobas ar iCenda valdebulebis Sesas-

ruleblad. sasamarTlo mocemul sakiTxze msjelobisas, 405-is nacvlad moixmobs mx-

olod 407-e da 394-e muxlebs, Tumca saboloo jamSi, misi gadawyveta gasaziarebelia. 

msgavsia venis konvenciaze arsebuli avstraliuri sasamarTlos gadawyvetilebac, sadac 

mocemuli valdebulebis darRveva aseve Sefasda fundamentur darRvevad.106

 2.2. fasis gadaxdasTan dakavSirebuli darRvevebi

qarTul sasamarTlo praqtikaSi aris SemTxvevebi, rodesac mxareebs erTmaneTSi 

erevaT fasis gadauxdelobis gamo xelSekrulebidan gasvlisa da Sesrulebis pirvela-

di moTxovnis uflebebi. amasTan dakavSirebiT naTlad unda aRiniSnos, rom gamyidvelis 

sarCeli gadauxdeli fasis anazRaurebaze aris Sesrulebis pirveladi moTxovna, rom-

lis samarTlebrivi safuZvelia 477(I)-e muxli, xolo aseT SemTxvevebSi xelSekrulebidan 

gasvlisas, gamyidveli iTxovs gadacemuli nivTis dabrunebas 405-e da 352-e muxlebis 

Sesabamisad.107

uZravi qonebis nasyidobis saqmeSi,  gamyidveli iTxovda xelSekrulebidan gasvlas, 

radgan myidvels nasyidobis fasi unda gadaexada xelSekrulebis xelmowerisTanave, Tum-

ca man es valdebuleba ar Seasrula. sasamarTlom daakmayofila gamyidvelis moTxovna da 

es daasabuTa ori ZiriTadi garemoebis arsebobis safuZvelze. kerZod, sakasacio palatis 

msjelobiT, nasyidobis dadebidan ramdenime weli iyo gasuli da damatebiTi vadis dawe-

sebas azri ar eqneboda, amave dros ki myidvelis mxridan davalianebis uaryofa, aSkarad 

mianiSnebda, rom is erTmniSvnelovnad uars acxadebda am valdebulebis Sesrulebaze.108 

gadawyvetilebis samotivacio nawilis msjelobidan ar ikveTeba, Tu ramdenad iqneboda 

sakmarisi mxolod valdebulebis Sesrulebaze uari, gamyidvelis moTxovnis dasakmayo-

fileblad. ramdenadac saqmis garemoebebidan Cans is, rom myidveli Tavidanve ar apireb-

da gadaxdas, savaraudod, gamyidveli  saxelSekrulebo urTierTobis sawyis etapzeve Se-

Zlebda gasvlis uflebis realizebas damatebiTi vadis dawesebis gareSe (ssk-is 405(II”a“)-e 

muxli). amasTan dakavSirebiT aRsaniSnavia alkoholuri sasmelebis miwodebis Taobaze 

arsebuli Sveicariuli saqme,109 sadac msgavsad qarTuli saqmisa, erTdrouladaa saxeze 

myidvelis mier Sesrulebis uaryofa da damatebiTi vadis dawesebis amowurvis gamo misi 

xelSekrulebidan gasvla. Tumca mocemul SemTxvevaSi, damatebiTi vadis daweseba gamyid-

velis arCevani iyo da mas amis gareSec hqonda gasvlis ufleba, fundamentur darRvevaze 

miTiTebis safuZvliT.

105 Sesabamisad, es iyo winapirobaze damokidebuli valdebuleba (ingl. e.w. condi  on precedent), romlis Seusrul-

elobazec pirdapir da mxolod myidvelia pasuxismgebeli, ix. Bijl M., Fundamental Breach in Documentary Sales Contracts 
the Doctrine of Strict Compliance with the Underlying Sales Contract, European Journal of Commercial Contract Law, Volume 1, 2009, 23.

106  Downs Investments Pty. Ltd. v. Perjawa Steel SDN BHD, (2000) Q.S. Ct. R. 421,  CISG-online No. 587, Para. 62.

107  saqarTvelos uzenaesi sasamarTlos 2021 wlis 18 ivnisis as-1126-2020 ganCineba, 8, 8.1.

108  saqarTvelos uzenaesi sasamarTlos 2019 wlis 30 seqtembris as-294-2019 ganCineba. 13.

109 ix. BezGer Saane, 20 February 1997, CISG-online No. 426, Para. 5.2, (Royal Feinsprit 96% for Moscow Case). 
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3. saqarTvelos uzenaesi sasamarTlos 2022 wlis 28 seqtembris  № 
as-1316-2021 ganCineba, rogorc axali standarti mniSvnelovani 

darRvevis ganmartebis SemTxvevebSi?

mocemul saqmeSi, uzenaesi sasamarTlo nivTis naklis gamo myidvelis xelSekrulebidan 

gasvlisas, fundamenturi darRvevis koncefciis TiTqmis identur standartze axdens mi-

TiTebas. davis faqtobrivi garemoebebis mixedviT, mxareebs Soris daido xelSekruleba 

italiuri warmoebis 12 erTeuli Spaleris miwodebaze, Tumca Senobis kedelze gakvris 

Semdeg,  maT nawils aRmoaCnda mniSvnelovani nakli. kerZod, Spalerze gamosaxuli or-

namentebi ar iyo erTmaneTTan TanxvedraSi da garegnuladac es aSkarad SesamCnevi iyo. 

myidveli iTxovda xelSekrulebidan gasvlis gamo gadaxdili Rirebulebis restitucias. 

gamyidvelis argumentaciis sapirispirod, mtkicebulebebiT dadasturda, rom es nakli 

ar warmoSobila Spalerze momuSave xelosnis qmedebebis Sedegad, aramed warmoadgenda 

qarxnul wuns. sasamarTlom ganmarta, rom xelSekrulebidan gasvlis winapiroba SeiZle-

ba iyos mxolod arsebiTi darRvevebi da rom amis gansazRvris orientirad SesaZlebe-

lia CaiTvalos myidvelis SesaZlebloba, Tavisi ZalebiT gamoasworos nakli da gaakeTos 

es umniSvnelo danaxarjebis gaweviT.110 imave paragrafSi ki damatebiTi ganmartebisTvis 

moixmobs Semdeg formulirebas: „valdebulebis darRveva realurad da arsebiTad unda 

arTmevdes mxares imas, rasac is kanonierad moelis xelSekrulebidan.“

pirveli standarti, marTalia, SedarebiT lakoniuri da arasruli formulirebiT, 

magram garkveulwilad paralels avlebs gonivruli gamoyenebis testTan, iseve, rogorc 

gsk-is 323(V, meore winadadeba)-e muxlis ganmartebis germanul standartebTan, sadac 

myidvelis danaxarjebi damatebiT Sedarebadia nasyidobis RirebulebasTan. myidvelis 

mier gamosworebis testTan dakavSirebiT sasamarTlos gadawyveta gasaziarebelia, ram-

denadac germanuli praqtikisa da gamocdilebis gaziareba (garkveuli masStabiT mainc), 

udavod waadgeboda qarTul praqtikas.111 Tumca sasamarTlos msjeloba aq mTavrdeba da 

is am SemTxvevaSic mxolod zogadi miTiTebiT Semoifargla.112

rac Seexeba moxmobil citatas, isic arasrulad, Tumca umeteswilad imeorebs venis 

konvenciis 25-e muxlSi mocemuli mniSvnelovani danakargis testis Sinaarss. amasTan da-

kavSirebiT  unda aRiniSnos, rom ramdenadac es dava ar eqvemdebareboda venis konvenci-

is normebis safuZvelze gadawyvetas, konkretuli winapirobebis gareSe, amgvar stand-

artze miTiTeba arasasurveli da zedmetia. kerZod, sasamarTlo ar akeTebs mocemuli 

formulirebis damatebiT konkretizacias, rac, magaliTad, venis konvenciaze arsebu-

li sasamarTlo praqtikis erT-erT ZiriTad amocanas warmoadgens, am formulirebis ab-

straqtulobidan gamomdinare.113 garda amisa, mocemuli standarti SedarebiT ucxoa qa-

rTuli sasamarTlo praqtikisTvis da arc samoqalaqo kodeqsis 405-e muxlidan ikiTxeba 

110 saqarTvelos uzenaesi sasamarTlos 2022 wlis 28 seqtembris №as-1316-2021 ganCineba, 18.

111 amisgan gansxvavebiT, fundamentur darRvevasTan mimarTebaSi, gamosworebis ufleba saxecvlili da sxva 

testebTan SedarebiT, ukanasknelad gamosayenebeli meTodia, ix. BGH, 3 April 1996, CISG-online No. 135, Para. 22, (Cobalt 
Sulphate Case).

112 am SemTxvevaSic, sasamarTlo imeorebs winamorbedi gadawyvetilebebis (mag. 2021 wlis 4 ivnisis №as-222-2021 

ganCineba, 76; 2021 wlis 29 seqtembris №as-556-2021 ganCineba, 78; 2020 wlis 6 noembris №as-606-2020 ganCineba, 

28) mier damkvidrebul tendencias. 

113 am kuTxiT, erT-erT yvelaze precedentul gadawyvetilebad xSirad miiCneven  germaniis uzenaesi sasamarT-

los mier ganxilul e.w. kobaltis sulfatis saqmes“ -BGH, 3 April 1996, CISG-online No. 135, (Cobalt Sulphate Case), sadac 

17-30 paragrafebSi, mocemulia vrceli msjeloba fundamentur darRvevis Taviseburebebis Sesaxeb. 

rati girgvliani
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msgavsi formulireba. Tumca, romc ikiTxebodes, im faqtis gaTvaliswinebiT, rom umniS-

vnelo da mniSvnelovani darRvevis SemTxvevebis ganmarteba sasamarTlos aqvs mindobili, 

is sakmaod zogadi da bundovania, rac aRiarebulia kidec statiis pirvel nawilSi, fun-

damenturi darRvevis koncefciis daxasiaTebisas. 

aseve unda aRiniSnos, rom sakmaod msgavs standarts iyeneben inglisur samarTal-

Sic, sadac erT-erT saqmeSi ganimarta, rom aseT SemTxvevebSi, mxares mniSvnelovanwilad 

erTmeva is sargebeli, rac xelSekrulebidan unda mieRo.114 Tumca amasTan dakavSirebiT 

ganmartebulia, rom ramdenadac inglisur samarTalSi xelSekrulebidan gasvlis insti-

tutze sul sxva samarTlebrivi reJimi vrceldeba da ramdenadac gasvlis winapirobebic 

Sesabamisi TaviseburebebiT xasiaTdeba, mocemuli testi ver CaiTvleba fundamenturi 

darRvevis koncefciis analogad.115  es garemoeba kidev erTxel adasturebs, rom qarTu-

li sasamarTlo mocemuli sakiTxis ganmartebisas unda eridos bundovan da ucxo samar-

Tlis elementebze miTiTebas. 

maSin, rodesac, miuxedavad fundamenturi darRvevis koncefciis avtonomiurobisa, 

masTan dakavSirebuli ucxo qveynis sasamarTloebis ganmartebebi, maTi Sida saxelmwi-

foebrivi nasyidobis samarTlis Warb gavlenas ganicdis,116 qarTuli sasamarTlos es gad-

awyvetileba sapirispiro tendenciis erTgvar magaliTs warmoadgens.

daskvna

marTalia, rogorc fundamenturi darRvevis, ise damatebiTi vadis koncefcia, maqsi-

malurad orientirebulia xelSekrulebis „gadarCenaze“ da kanonismieri gasvlis proces-

sac SedarebiT arTulebs, qarTuli nasyidobis samarTlis Sesabamisi nawilebis gaanali-

zebis Sedegad, maT Soris arsebuli arc Tu ise trivialuri gansxvavebebi kidev erTxel 

warmoCndeba. statiaSi moyvanili Sesabamisi saqmeebis fonze, aSkaraa im argumentebis sa-

fuZvlianoba, rom konvenciis wevri qveynebis erovnuli sasamarTloebi, met-naklebad 

Tavisebur standarts iyeneben mocemuli koncefciis ganmartebisa da xelSekrulebidan 

gasvlis uflebis miniWebis kuTxiT. aseve gasaziarebeli xdeba statiaSi moyvanili mo-

sazrebebi imis Taobaze, rom damatebiTi vada SedarebiT martiv da Sesabamisi mxarisTvis 

xelsayrel gasvlis meqanizms warmoadgens.

rac Seexeba fundamenturi darRvevisa da ssk-is 405-e muxlSi ganmtkicebuli mniS-

vnelovani darRvevis standartis urTierTmimarTebas, miuxedavad imisa, rom fundamentur 

darRvevaze arsebuli ucxouri praqtikisa da qarTuli sasamarTloebis gadawyvetile-

bebi garkveul saqmeebSi identur Sedegebamde midis, maT mier gamoyenebuli meTodebi 

gansxvavebulia da is arsebiTi garemoebebic, romlebsac sasamarTloebi iTvaliswineben 

nasyidobis xelSekrulebidan gasvlis uflebis miniWebis kuTxiT, xSir SemTxvevaSi erT-

maneTisgan gansxvavdeba, maT Soris, met-naklebad msgavsi faqtobrivi garemoebebis dav-

ebSic. magaliTad, Tu germanuli sasamarTloebi (da aramarto) umeteswilad gonivruli 

gamoyenebis tests mimarTaven, saqarTveloSi konkretuli nasyidobis komerciul bunebas 

amgvar davebSi TiTqmis ar iTvaliswineben. fundamenturi darRvevis Taobaze arsebuli 

114  Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha, [1962] 2 QB 26, 69. 

115 Bridge M., Avoidance for Fundamental Breach of Contract Under the UN Conven  on on The Interna  onal Sale of Goods, Interna  o-
nal and Compara  ve Law Quarterly, Volume 59, Issue 4, 2010, 920.

116 Bjorklund A., UN Conven  on on Contracts for The Interna  onal Sales of Goods: A Commentary, Kroll S., Mistelis L., Viscasillas P., 
(Eds.), Second Edi  on, Munich, 2018, art, 25. para. 6.
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sasamarTlo praqtikiT, gansakuTrebiT xazgasmulia gasvlis moTxovnis gamoricxva zian-

is anazRaurebisa da fasis Semcirebis moTxovnebis xarjze, Tumca mocemul sakiTxTan 

mimarTebiT qarTuli praqtika amgvari radikalurobiT ar gamoirCeva da pirvel etapze 

damatebiTi Sesrulebis moTxovnas sakmarisad miiCnevs. qarTuli praqtikisTvis aseve 

ucxoa konkretuli mxaris reputaciuli zianis  mniSvnelovan darRvevad miCneva da, maSa-

sadame, misTvis amis gamo xelSekrulebidan gasvlis uflebis miniWeba.

gansxvavebulia ssk-is 405-e da gsk-is 323-e muxlebSi mocemuli mniSvnelovani dar-

Rvevis sasamarTloseuli ganmartebebic. maSin, rodesac germanuli sasamarTloebs aqvT 

met-naklebad struqturirebuli, erTgvarovani meTodebi aseTi darRvevebis gansaz-

RvrisTvis, qarTuli sasamarTlo Sesabamisi gadawyvetilebebis mxolod nawilSi iyenebs 

raime SemuSavebul tests amgvari SemTxvevebis gadasawyvetad da Tu iyenebs, isic xSirad 

saqmis faqtobrivi garemoebebisgan  izolirebulad. maSin, rodesac 405-e muxlSi moce-

muli mniSvnelovani darRvevis abstraqtuli formulireba swored mravalmxriv da konk-

retul midgomebs saWiroebs da es germanuli praqtikiTac dasturdeba. im faqtis gaT-

valiswinebiT, rom aRniSnuli normis ganmarteba kanonmdebelma sasamarTloebs miando, am 

ganmartebis sicxadec gansakuTrebul mniSvnelobas iZens. ra Tqma unda, am SemTxvevebSi 

ar igulisxmeba, rodesac mxareebs naTlad aqvT gansazRvruli, Tu romeli valdebulebaa 

maTTvis arsebiTi da romelic Sesabamisad gamoiwvevs xelSekrulebidan gasvlis uflebis 

amoqmedebas. kidev erT saxesxvaobad SesaZlebelia CaiTvalos is, rom qarTuli sasamarT-

lo, magaliTad, ar iTvaliswinebs damrRvevi mxaris TaRliTuri da motyuebaze mimarTu-

li ganzraxvis arsebobis faqtebs 405(III”a”)-e muxlis WrilSi.

garda amisa, qarTuli sasamarTloebis praqtika rogorc gasvlismieri restituciis 

moTxovnis dakmayofilebis, ise am moTxovnis dakmayofilebaze uaris nawilSi, gasaziare-

belia.  miuxedavad amisa, dasabuTeba SedarebiT lakoniuria da mxolod iSviaT SemTxveveb-

Si moicavs nasyidobis xelSekrulebidan gasvlis winapirobebisa da saqmis konkretuli 

garemoebebis urTierTmimarTebis sagnobriv ganxilvas. es faqti kidev erTxel miuTiTebs 

germanuli praqtikis gaziarebis mniSvnelobaze. dResdReobiT met-naklebad damkvidre-

buli samnawiliani standarti (faqtobrivi Sesrulebis daniSnulebisamebr gamoyenebis 

SeuZlebloba, valdebulebis momavalSi Sesrulebis imedis dakargva da kreditoris mx-

ridan  Sesrulebisadmi interesis dakargva), marTalia, xSirad esadageba mniSvnelovani 

da umniSvnelo darRvevis gamijvnis safuZvelze warmoSobil SemTxvevebs, Tumca misi ga-

moyeneba yvela savaraudo situaciaSi ver gamodgeba da amas germanuli praqtikac adas-

turebs. 

iseTi gadawyvetilebebi, rogoricaa №as-1316-2021, erTi mxriv, mianiSnebs, mniSvnelo-

van darRvevaze arsebuli germanuli praqtikis, xolo, meore mxriv, konvenciaSi moce-

muli fundamenturi darRvevis koncefciebis gaziarebis tendenciaze.  am SemTxvevaSi, 

ssk-is 405(III”a“)-e  muxlis konteqstSi mxolod pirveli meToduri kompleqsis damkvidre-

ba Rirs. Tumca, zogadi sasamarTlo praqtikis araprognozirebadobis gaTvaliswinebiT, 

rTulia imis ganWvreta, Tu ramdenad daudebs safuZvels es saqme, aRniSnul sakiTxTan 

mimarTebiT, garkveulwilad mainc erTgvarovani sasamarTlo praqtikis Camoyalibebas.
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Elizabet Sanshiashvili (LL.M, TSU)

PARENT’S ALIMONY OBLIGATION TOWARDS THE CHILD: PRECONDITIONS, FRAMES, AND 
PAYMENT REGULATIONS

ABSTRACT

The scien  fi c paper “Parent’s alimony obliga  on towards the child: precondi  ons, frames, and payment 
regula  ons” refers to the actual issues of solving the problems of alimony payment. For a be  er analysis of 
important aspects, together with Georgian legisla  on and judicial prac  ce, the German and American legal 
systems will be discussed, and through their compara  ve analysis, the ways to solve problema  c issues will 
be iden  fi ed. The ar  cle focuses on issues related to the determina  on and enforcement of alimony becau-
se it‘s important that the amount of alimony be reasonable, fair, and cover the child’s essen  al needs. It is 
necessary that the enforcement methods be eff ec  ve to enforce a certain amount of alimony so that the 
alimony-obliged parent cannot avoid fulfi lling the obliga  on.



284

elizabet SanSiaSvili*117

mSoblis saalimento movaleoba Svilis mimarT: warmoSobis 
winapirobebi da gadaxdevinebis wesi

Sesavali

dResdReobiT sakmaod aqtualuria alimentvaldebuli mSoblis mier arasrulwlo-

vani an qmeduunaro SvilisTvis gadasaxdeli alimentis gansazRvris, gadaxdisa da aR-

srulebis sakiTxebi. mSobeli valdebulia gadauxados Svils gansazRvruli odenobis 

sarCo, raTa dacul iqnas arasrulwlovani an qmeduunaro Svilis interesebi da uflebe-

bi. xSirad, alimentvaldebuli mSobeli Semosavlis arqonis mizeziT,  ar asrulebs dakis-

rebul valdebulebas da mZime mdgomareobaSi agdebs alimentis miRebaze uflebamosil 

pirs. aRsaniSnavia, rom Semosavlis arqona ar aTavisuflebs mSobels alimentis gadaxdis 

valdebulebisagan. xSiria SemTxvevebi, rodesac alimentis gadaxdaze valdebuli mSo-

beli malavs Semosavlebs, aformebs qonebas mesame pirebze, Tavs aridebs muSaobas da 

uars ambobs arasrulwlovani an srulwlovani qmeduunaro Svilis (Svilebis) aucilebeli 

xarjebis dafarvaze. gansakuTrebiT mniSvnelovani problemaa alimentis odenobis gan-

sazRvris sakiTxi. alimentis odenobas gansazRvravs sasamarTlo, gonivruli da samar-

Tliani gansjis safuZvelze da ar aris dadgenili misi gamoTvlis meTodi. sasamarTlos 

mier gansazRvruli alimentis odenoba xSirad imdenad mcirea, rom ver uzrunvelyofs 

arasrulwlovnis saWiroebebisa da moTxovnebis dakmayofilebas. Sesabamisad, xarjebis 

gaReba uwevs im mSobels, romelTanac cxovrobs da izrdeba Svili. amasTan, momCivan-

TaTvis bundovania, Tu ra principiT xelmZRvanelobs sasamarTlo, ra kriteriumebiT 

sazRvravs alimentis odenobas. aRsaniSnavia, rom saalimento davebi droSi iweleba, rac 

kidev ufro auaresebs bavSvis materialur mdgomareobas. yuradsaRebia alimentis aR-

srulebasTan dakavSirebuli rigi problemebi, rac abrkolebs arasrulwlovnisTvis sar-

Cos miRebas. zemoTqmulidan gamomdinare, a,limentis dakisrebaze msjelobisas Tavs iCens 

rigi problemebi, romlebic saWiroeben gadaWras. aRniSnuli mniSvnelovania imdenad, 

ramdenadac saqme exeba iseT mowyvlad kategorias, romelic saWiroebs daxmarebas da ar 

SeuZlia sakuTari Tavis damoukideblad rCena. naSromis mizania gamokveTos is sakvanZo 

sakiTxebi, romlebic abrkolebs gonivruli odenobis alimentis dakisrebasa da Semdgom 

mis efeqturad aRsrulebas. naSromSi ganxilulia alimentis dakisrebis, samarTliani da 

gonivruli odenobis gansazRvrisa da aRsrulebasTan dakavSirebuli aqtualuri sakiTx-

ebi, kanonmdeblobaSi arsebuli xarvezebi, agreTve, saqarTvelos uzenaesi sasamarTlos 

praqtika, aRniSnul sakiTxTan dakavSirebiT ucxo qveynebSi arsebuli samarTlebrivi mow-

esrigeba da, SedarebiT-samarTlebrivi meTodis gamoyenebiT, gaanalizebulia  Sesabamisi 

problemuri sakiTxebi. 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis kerZo samarTlis magistri. 
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1. arasrulwlovani an qmeduunaro Svilebis ufleba alimentze

ojaxis wevrebi erTmaneTis mimarT arian Tanasworni da aqvT garkveuli uflebebi 

da valdebulebebi. piradi araqonebrivi valdebulebebis garda, romlebic dafuZnebu-

lia moralur principebze,  ojaxis wevrebs erTmaneTis mimarT aqvT garkveuli qone-

brivi valdebulebebi, rac gulisxmobs imas, rom isini valdebulni arian aucileblobis 

SemTxvevaSi materialurad daexmaron erTmaneTs.118  saqarTvelos samoqalaqo kodeqsiT  

gansazRvrulia im pirTa wre, romelTac aqvT alimentis moTxovnis ufleba. amasTan, saa-

limento valdebulebis arsebobisTvis ar aris aucilebeli ojaxis wevrebi erT WerqveS 

cxovrobdnen, vinaidan cal-calke cxovrebis drosac narCundeba maT Soris ojaxuri ka-

vSiri da urTierTobebi.119 kanoni awesebs ojaxis wevrTa urTierTrCenis nebayoflobiT 

wess, rac gulisxmobs imas, rom maT SeuZliaT Tavad gansazRvron alimentis odenoba, 

misi gadaxdis wesi da forma, vada, romlis ganmavlobaSic unda moxdes alimentis gadax-

da da a.S.120 im SemTxvevaSi Tu alimentis gadamxdeli piri nebayoflobiT ar Seasrulebs 

valdebulebas, miRebaze uflebamosil pirs aqvs kanoniT miniWebuli ufleba, mimarTos 

samarTlebrivi iZulebis meqanizmebs.121  

sasamarTlos praqtikaSi, umeteswilad, mSoblebis mier Svilebis mimarT arsebul saa-

limento valdebulebebze davebs vxvdebiT. mSoblebs aqvT valdebuleba arCinon TavianTi 

arasrulwlovani Svilebi, agreTve, srulwlovani qmeduunaro Svilebi, romlebic materi-

alur daxmarebas saWiroeben. orive mSobeli Tanasworia da yovel konkretul SemTxvevaSi 

alimenti SeiZleba daekisros rogorc mamas, aseve dedas.122 „bavSvis uflebaTa konvenci-

is“123 27-e muxlis me-2 nawilis mixedviT,  „mSobels (mSoblebs) an bavSvis aRmzrdel sxva 

pirebs akisriaT ZiriTadi pasuxismgebloba imisaTvis, rom TavianTi SesaZleblobebisa da 

finansuri saSualebebis farglebSi uzrunvelyon bavSvis ganviTarebisaTvis saWiro cx-

ovrebis pirobebi.“ aRniSnulis mizania  bavSvTa mxardaWeris politikis ganviTareba, raTa 

Tavidan iqnes acilebuli martoxela mSobelTan mcxovrebi bavSvis siRaribeSi aRzrda.124 

mSobels stabiluri Semosavlis arqona ar aTavisuflebs Svilis rCenis valdebulebisa-

gan, vinaidan mSoblebisa Tu sxva pirebis interesebTan mimarTebiT umTavresi da upirate-

sia bavSvis interesebi da saWiroebebi.125

118 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, xecuriani j., Wanturia l. (red.), Tbilisi, 2019, 

185.

119 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2018 wlis 20 aprilis ganCineba saqmeze № as-

1449-1369-2017, saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 aprilis ganCineba saqmeze № as-957-2022, <prg.
supremecourt.ge>, [26.03.23].

120 CikvaSvili S., saojaxo samarTali, nadibaiZe l. (red.), Tbilisi, 2004, 347-348. 

121 Maldonado S., Beyond Economic Fatherhood: Encouraging Divorced Fathers to Parent,  Bluebook 21st ed., 2005, 995-996, fi le:///C:/
Users/595-424-424%20Temo/Downloads/153UPaLRev921.pdf, [26.03.23.].

122 William F., Alimony, Property Se  lement and Child Custody Under the New Divorce Statutes: No-Fault Is Not Enough, 22 Cath. U. L., 
1973, 367-368, h  ps://scholarship.law.edu/cgi/viewcontent.cgi?ar  cle=2632&context=lawreview, [25.03.23.].

123 bavSvis uflebebis Sesaxeb 1989 wlis 20 noembris konvencia, 2.07.1994; <h  ps://matsne.gov.ge/ka/document/
view/1399901?publica  on=0> ,[26.03.23.]. 

124 Nieuwenhuis R., Lancker W., The Palgrave Handbook of Family Policy, Stockholm, 2020, 267, <fi le:///C:/Users/595-424-424%20
Temo/Downloads/2020_Book_ThePalgraveHandbookOfFamilyPol.pdf>, [26.03.23.].

125 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2022 wlis 28 aprilis ganCineba saqmeze № 

as-220-2022, <prg.supremecourt.ge>,  [ 05.05.23; n.w  da sxvebi saqarTvelos winaaRmdeg, [2016] ECHR, &2, <h  ps://www.
matsne.gov.ge/ka/document/view/3295053?publica  on=0>, [05.05.23].
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1.1. saalimento valdebulebis warmoSobis winapirobebi

mSoblebsa da Svilebs Soris samarTlebrivi urTierTobebi SeiZleba warmoiSvas ro-

gorc bavSvis registrirebuli, ise araregistrirebuli qorwinebis dros dabadebis Se-

degad. mTavaria sisxliT naTesaobis faqtis arseboba.126 mSoblebis ufleba-movaleobebis 

warmoSobis safuZvelia Svilis warmomavloba da ara am warmomavlobis faqtis damow-

meba.127 mSoblis ufleba-movaleoba, bavSvis mimarT aRzrdisa da rCenis TvalsazrisiT, 

ganisazRvreba garkveuli vadiT an kanoniT gaTvaliswinebuli pirobebiT. igi warmoiSoba 

bavSvis dabadebis momentidan da sruldeba bavSvis mier 18 wlis asakis Sesrulebisas, 

xolo srulwlovani Sromisuunaro SvilisaTvis mSoblebs aliments gadaxdis valdebule-

ba aqvT srulwlovani Svilis Sromisunarianobis aRdgenamde.128 bavSvis daxmarebisa da sxva 

saojaxo daxmarebis formebis saerTaSoriso kompensaciis Sesaxeb konvenciis me-2 muxlis 

1-li punqtis mixedviT, alimentvaldebuli mSobeli Svils aliments uxdis 21 wlamde.129 

2. alimentis odenobis gansazRvra SeTanxmebiT

arasrulwlovani an srulwlovani Sromisuunaro SvilebisaTvis gadasaxdel alimen-

tebis odenobas gansazRvraven mSoblebi urTierTSeTanxmebiT. mxareebi SeiZleba SeTanx-

mdnen alimentis gadaxdis sxvadasxva sakiTxTan dakavSirebiT, rogoricaa alimentis ode-

noba, misi gadaxdis wesi.130 amasTan, isini SeiZleba SeTanxmdnen misi Secvlis safuZvlebsa 

da pirobebze da gadauxdelobis SemTxvevaSi piris pasuxismgeblobaze. alimentis odenoba 

unda iyos gonivruli, raTa SeZlebisdagvarad Seamsubuqos Svilis socialuri mdgomareo-

ba.131 dResdReobiT, mxolod xelfasi ar asaxavs Semosavlis realur odenobas. amJamad, 

alimentis gamoangariSebisas Semosavlis odenoba ufro farTod ganimarteba, magaliTad, 

komerciuli farTebis gaqiravebidan miRebuli Semosavali, stipendiebi, mogebuli la-

taria da a.S.132 kanonmdeblobiT ar aris dadgenili alimentis odenobis zeda zRvari da 

davis SemTxvevaSi, sasamarTlo gansazRvravs mis gonivrul odenobas diskreciuli ufle-

126 Basri H., Legal Status of Children Born as a Result of Unregistered Marriage  on the Posi  on of Children According to Marriage Law, 
Semarang, 2022, 2, <h  ps://eudl.eu/pdf/10.4108/eai.12-11-2022.2327364>, [1.04.23.]. 

127 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 31 maisis ganCineba saqmeze № as-

2-2-2011, <prg.supremecourt.ge>, [1.04.23].

128 jafariZe q., mSoblebisa da Svilebis piradi da qonebrivi urTierTobebi, niniZe T. (red.), Tbilisi, 2018, 175. 

[11.05.23].

129 Conven  on on the Interna  onal Recovery of Child Support and other Forms of Family Maintenance, Concluded 23 November, 2007, 
<h  p://www.hcch.net/index_en.php?act=conven  ons.text&cid=131>, Conven  on of 19 October 1996 on Jurisdic  on, Applicable Law, 
Recogni  on, Enforcement and Co-opera  on in Respect of Parental Responsibility and Measures for the Protec  on of Children, <h  ps://
www.hcch.net/en/instruments/conven  ons/full-text/?cid=70>, [1.04.23.].

130 Blair M., Weiner M. H., Stark B., Maldonado S., Family Law in the World Community: Cases, Materials, and Problems in Compara  ve 
and Interna  onal Family Law, Carolina Academic Pres Law Casebook Series, 2nd ed., Durham, North Carolina, 2009, 259., <fi le:///C:/
Users/595-424-424%20Temo/Downloads/SSRN-id1605344.pdf>, [03.04.23.].

131 Ploscowe M., Alimony, Bluebook 21st ed., Minneapolis, 1969, 20, <fi le:///C:/Users/595-424-424%20Temo/Downloads/383AnnalsA-
mAcadPolSocSci1%20(1).pdf>, [03.04.23.].

  STARNES C., Alimony Theory, Family Law Quarterly, vol. 45, no. 2, Chicago, 2011,  290–91., JSTOR, 
<h  p://www.jstor.org/stable/23034392.>, [ 03.04.23.].
132   Sengelia r, saojaxo samarTali, xecuriani j., Wanturia l. (red.),   Tbilisi, 2011, 254-255.
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kerZo  samarTlis  mimoxilva 

bamosilebis safuZvelze.1 im SemTxvevaSi, Tu mSoblebi ver SeTanxmdnen alimentis ode-

nobaze, davas gadawyvets sasamarTlo. mizanSewonilia alimentis im odenobis gansazRvra, 

rasac arasrulwlovani miiRebda sasamarTlos gziT davis SemTxvevaSi.2 Tu alimentis 

odenoba ewinaaRmdegeba bavSvis interesebs, sasamarTlo uars ityvis mis aRsrulebaze.3 

sasamarTlosTvis mimarTva SeiZleba im SemTxvevaSic, Tu mSobeli nebayoflobiT ixdis 

aliments. Tumca, mxareebs ar SeuZliaT urTierTSeTanxmebiT Secvalon (gazardon, an 

Seamciron) sasamarTlos mier dadgenili sarCos odenoba.4 alimentis miRebis uflebis 

subieqti da‚ Sesabamisad‚ saalimento SeTanxmebis erT-erTi mxare aris TviTon Svili. 

Tu Svili ar aris 7 wlis asaks miRweuli‚ maSin misi saxeliT SeTanxmebas debs erT-er-

Ti mSobeli an meurve. 7-dan 18 wlamde arasrulwlovnebi saalimento SeTanxmebas deben 

kanonieri warmomadgenlis TanxmobiT (mSobeli, mzrunveli, dedinacvali an maminacvali).5 

saalimento SeTanxmebiT SeiZleba ganisazRvros alimentis gadaxdis sxvadasxvagvari wesi: 

alimentis gadaxda piradad, alimentis gadaxda mesame piris saSualebiT (bebia, papa da 

sxva naTesavebi), alimentis gagzavna fostis saSualebiT, alimentis Tanxis gadaricxva 

angariSze bankSi an sxva sakredito dawesebulebaSi; alimentis gadaxda Semnaxveli serti-

fikatis saSualebiT da sxva. aseve SeiZleba ganisazRvros SeTanxmebis Secvlisa da Sewyve-

tis safuZvlebi, SeTanxmebis moqmedebis vada, alimentis droulad gadauxdelobisaTvis 

pasuxismgeblobis formebi da pirobebi.6 

praqtikaSi gvxvdeba SemTxvevebi, rodesac alimentis odenoba, romelic saarsebo min-

imumze naklebia, baTilia.7 „saalimento xelSekrulebis dadebis momentidan alimentis 

mimRebi kargavs sasamarTlo wesiT alimentis gadaxdevinebis moTxovnis uflebas. misi 

interesebis dacva SesaZlebelia sasarCelo wesiT iseTi SemTxvevisaTvis, roca aliment-

valdebuli piri arajerovnad asrulebs an saerTod Tavs aridebs xelSekrulebiT na-

kisri alimentis gadaxdis valdebulebas. alimentis gadamxdelis pasuxismgebloba gani-

sazRvreba gadauxdeli alimentis iZulebiT gadaxdevinebiTa da amiT miyenebuli zianis 

anazRaurebiT.“ 8

1    saqarTvelos uzenaesi sasamarTlos gadawyvetileba saqmeze № as-58-49-2011, <prg.supremecourt.ge>, [03.04.23].

2 Sengelia r., saojaxo samarTali,  xecuriani j., Wanturia l. (red.), Tbilisi, 2011, 249-250.

3 oyreSiZe g., samoqalaqo kodeqsis komentari, wigni 7, Wanturia l. da sxva. (red.), Tbilisi, 2021, 304-306, mux. 

1213, ix.citireba: Glauber v. Glauber, 600 N.Y.S.2d 740, 742 (1993), Sleater v. Sleater, 42 S.W.3d 821, 824 (Mo. Ct. App. 2001).

4 Kenneth G., Family Law, A  empts to Circumvent Child Support Obliga  ons through Private Child Support Agreements Violate Public 
Policy, 32 U. Mem. L. Rev., 2002, 767 , Deptartment of Social Security of Great Britain, A new contract for welfare: Children’s Rights and 
Parents Responsibili  es, Great Brit 300-301., <h  ps://books.google.ge/books/about/A_New_Contract_for_Welfare.html?id=rk4TOwA-
ACAAJ&redir_esc>, [03.04.23].

5 CikvaSvili S., saojaxo samarTali,  nadibaiZe l. (red.),  Tbilisi, 2004, 357.

6 jafariZe q., mSoblebisa da Svilebis piradi da qonebrivi urTierTobebi, sadisertacio naSromi samarTlis 

doqtoris akademiuri xarisxis mosapoveblad, Tbilisi, 2015, 204-205.

7 oyreSiZe g., samoqalaqo kodeqsis komentari, wigni 7, Wanturia l. da sxva. (red.), Tbilisi, 2021, 305, mux. 1213, 

ix.citireba: Kelly v. Kelly, 1993 WL 946122 (1993).

8 Sengelia r., Sengelia e., saojaxo da memkvidreobis samarTali, xecuriani j., Wanturia l.  (red.),  Tbilisi, 

2019, 190.



288

3. Secvlili materialuri mdgomareoba- alimentis Sesabamisoba

sasamarTlos gadawyvetilebis safuZvelze arasrulwlovani SvilisaTvis gansazRvru-

li alimentis odenoba  SesaZloa rogorc Semcirdes, aseve gaizardos. Sesabamisad, mas ar 

aqvs mudmivi xasiaTi.1 alimentis odenobis SecvlisTvis unda arsebobdes relevanturi 

safuZveli, rac gavlenas axdens mSoblebis Semosavlebze da, Sesabamisad, aisaxeba ali-

mentis konkretuli odenobis gadaxdis unarzec.2 aRniSnuli upirvelesad gulisxmobs 

im axal garemoebaTa warmoSobas,  romlebsac cvlileba SeaqvT gansazRvrul alimentis 

odenobaSi. „zemoaRniSnuli garemoebebis garda, alimentis Semcirebas SeiZleba safuZ-

vlad daedos agreTve ojaxuri mdgomareobis gauareseba, pensiaze gasvla, invalidoba.“3 

germanul samarTalSi alimentis odenobis, romelic  gamoiTvleba mSobelTa Semosavlis 

mixedviT, gansazRvrisas umniSvnelovanesia sarCos bavSvis cxovrebis normalur dones-

Tan Sesabamisoba. bavSvis cxovrebis donis standartze gavlenas axdens rogorc mSoblis 

Semosavlis gazrda, aseve Semcireba, rac niSnavs imas, rom bavSvi ekonomikurad damok-

idebulia mSobelze.4

bavSvTan mcxovrebi mSoblis Semosavlis gazrda ar iwvevs meore mSoblis alimen-

tis odenobis Semcirebas an gaTavisuflebas, Tu ar aqvs Sesabamisi safuZveli, radgan 

mas garkveuli wili pasuxismgebloba aqvs Svilis winaSe. sxvagvari midgoma waaxalisebda 

alimentis gadamxdel pirs, ar gaezarda Semosavali, vinaidan gaezrdeboda gadasaxde-

li alimentis odenoba, rac daazianebda bavSvis interesebs.5 alimentis dakisrebasTan 

erTad Sesabamisi gansakuTrebuli garemoebebis arsebobis SemTxvevaSi  pirs SesaZloa 

daekisros damatebiT xarjebSi monawileobis valdebuleba. magaliTad, rogoricaa bavS-

vis avadmyofoba, dasaxiCreba, sxva saWiroebebi da a.S.6 alimentvaldebuli mSoblisT-

vis damatebiT xarjebis dakisrebisTvis aucilebelia, rom mSobeli, visTanac cxovroben 

Svilebi, moiTxovdes meore mSoblisgan sarCos, alimentis dakisrebas, da mSobeli, ro-

melsac daekisreba damatebiT xarjebSi monawileoba, ixdides aliments. kanonis zemoaR-

niSnuli danawesi gulisxmobs damatebiT xarjebSi monawileobis valdebulebas, axali 

garemoebebis arsebobis SemTxvevaSi, rac gansxvavdeba bavSvis sarCeni xarjebis damatebiT 

gadaxdevinebisgan. aqedan gamomdinare, damatebiTi xarjebis odenoba ganisazRvreba faq-

tobrivad gaweuli xarjebis mixedviT, myarad gansazRvruli TanxiT  da misi odenoba 

ar gamoiTvleba yovelTviurad gadasaxdeli alimentis odenobis msgavsad.7 aliment-

valdebuli mSobeli damatebiT xarjebs ixdis erTjeradad an gansazRvruli droiTa da 

gansazRvruli saxsrebis gadaxdiT. 

1 Hopkins D., Alimony, Bluebook 21st ed., 1984, 10,  <fi le:///C:/Users/595-424 424%20Temo/Downloads/7FamAdvoc8.pdf>, [20.04.23].

2 Blakesley C., The Law of Alimony, 21st ed, 1987, 282, <fi le:///C:/Users/595-424-424%20Temo/Downloads/31CathLaw277.pdf>, [ 
20.04.23].

3 Sengelia r., Sengelia e., saojaxo samarTali, xecuriani j., Wanturia l. (red.) , Tbilisi, 2011, 261-262.

4 BGH NJW-RR 1996, 321, <h  ps://beckonline.beck.de.lez.tsu.edu.ge:2443/Dokument?VPath=bibdata%2Fzeits%2Fnjwr-
r%2F1996%2Fcont%2Fnjwrr.1996.321.1.htm&readable=Parallelfundstellen&IsSearchRequest=True&IsSasSearchRequest=Fal-
se&HLWords=on&JumpType=SingleHitJump&JumpWords=Bgh%2BNJWRR%2B1996%252c%2B32>, [20.04.23].

5 Cohen Y., Issues Subject to Modifi ca  on in Famuly Law: A New Model, Ono Academic College, Columbia Law School, 2013, 19, 
<h  p://papers.ssrn.com/sol3/DisplayAbstractSearch.cfm>, [ 20.04.23].

6 sajaia s., saalimento valdebuleba, samarTlis eleqtronuli Jurnali, № 1, Tbilisi, 2019, 11, , <h  p://www.li-
brary.court.ge/>, [29.04.23].                                                                                                                                                                                    

7 Milbrath V., Divorce: Lump Sum Payment of Alimony, ALWD 7th ed., 1 U. Fla. L. Rev. 1948, 80, <h  ps://scholarship.law.ufl .edu/cgi/
viewcontent.cgi?ar  cle=1463&context=fl r>, [29.04.23].
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kerZo  samarTlis  mimoxilva 

4. alimentis gadaxda da gadaxdevinebis wesi

alimentis gadaxda xdeba nebayoflobiT an iZulebiTi wesiT (sasamarTlos gad-

awyvetilebiT). am ukanasknelis safuZvelze alimentis  gadaxdevinebis aucilebloba dge-

ba maSin, rodesac piri uars acxadebs nebayoflobiT gadaixados alimenti an Tu adgili 

aqvs davas alimentis odenobis Sesaxeb, agreTve maSinac, rodesac saxezea davalianeba al-

imentis gamo da dgeba alimentis odenobis Semcirebis an alimentis gadaxdisgan gaTavisu-

flebis aucilebloba. alimentis nebayoflobiT gadaxda xdeba maSin, rodesac aliments 

ixdis piradad alimentvaldebuli piri Tavisi samuSao, pensiis an stipendiis miRebis adg-

ilis mixedviT. alimentis nebayoflobiT gadaxda ar gamoricxavs mimRebi piris uflebas, 

mimarTos sasamarTlos alimentis gadaxdevinebasTan dakavSirebiT. (saqarTvelos samoqa-

laqo kodeqsis 1232-e muxli)8. ,,aseTi sarCelis wardgena SeiZleba maSinac, rodesac ali-

mentis gadamxdeli sadavod ar xdis mas da saTanadod asrulebs alimentis gadaxdis mova-

leobas.9 Sesabamisad, mimRebs ar erTmeva ufleba nebismier dros mimarTos sasamarTlos 

da moiTxovos alimentis garkveuli odenoba.10  pirs, romelic nebayoflobiT ixdis ali-

ments, ufleba aqvs, nebismier dros gazardos misi odenoba an Sewyvitos gadaxda.11 praq-

tikaSi gvxvdeba alimentvaldebul pirTa mier alimentis gadauxdelobisa da sasamarTlo 

gadawyvetilebis Seusruleblobis araerTi SemTxveva. samuSao da sacxovrebeli adgilis 

swrafi SecvliT, anazRaurebis damalviT isini cdiloben  Tavi aaridon valdebulebis 

Sesrulebas an Seamciron alimentis odenoba da ziani miayenon im arasrulwlovnebs, ro-

melTac igi  normaluri cxovrebis donis SesanarCuneblad sWirdebaT.12

alimentis gadaxdevinebisas unda iyos gaTvaliswinebuli ori mniSvnelovani wesi: 1. 

alimenti ar SeiZleba iyos CaTvlili sxva Semxvedri sarCeliT da, amave dros, SeuZle-

belia, misi gaqviTva sxva moTxovnebTan; 2. SeuZlebelia, gadaxdili alimentis dabruneba 

moeTxovos arasrulwlovans, an srulwlovan Sromisuunaro  pirs, Tumca aseTi bavSvis 

warmomadgenlebs  gadaxdili alimentis dabruneba moeTxovebaT Semdeg SemTxvevebSi:  Tu 

alimentis mimRebi warmoadges cru cnobebs an yalb sabuTebs, gauqmdeba sasamarTlos 

gadawyvetileba alimentis gadaxdevinebis Sesaxeb; saalimento SeTanxmeba baTilad iqneba 

cnobili (magaliTad  alimentis mimRebis mxridan motyuebis, muqaris an Zaladobis gam-

oyenebiT); Tu sasamarTlos gadawyvetilebiT dadgindeba gayalbebis faqti sasamarTlos 

dadgenilebis, saalimento SeTanxmebis an  saaRsrulebo furclisa, romelTa safuZvel-

zec alimenti iyo gadaxdili. Tu alimentis gadaxda xdeba maTi gadaxdis SeTanxmebis 

safuZvelze,  maSin SeTanxmebis moqmedebis  vada da alimentis  gadaxdis vadac mxareebis 

mier damoukideblad dgindeba. es vada SeiZleba gansazRvruli iyos srulwlovanebis miR-

wevis momentiT. SesaZlebelia ufro xangrZlivi vadis arsebobac, magaliTad,  umaRlesi 

saswavleblis damTavrebamde. amasTan, dauSvebelia iseTi pirobebi, romlebic bavSvs Caay-

enebs uares mdgomareobaSi, vidre sasamarTlos gadawyvetilebis SemTxvevaSi.13  saqmeSi 

8  saqarTvelos samoqalqo kodeqsi kodeqsi, parlamentis uwyebani, 24/07/1997, <h  ps://matsne.gov.ge/ka/document/
view/31702?publica  on=126>, [ 29.04.23].

9 CikvaSvili S., saojaxo samarTali, nadibaiZe l. (red.), Tbilisi, 2004, 392-393.

10 Sengelia r., ojaxis wevrTa samarTlebrivi urTierTobani, Wanturia l. (red.) , Tbilisi 1998, 71.

11 jafariZe q.,  mSoblebisa da Svilebis piradi da qonebrivi urTierTobebi, Tbilisi, 2015, 182.

12 CikvaSvili S., saojaxo samarTali,  nadibaiZe l. (red.), Tbilisi, 2004, 395.

13 jafariZe q., mSoblebisa da Svilebis piradi da qonebrivi urTierTobebi, niniZe T.  (red.), Tbilisi, 2018, 

240-141.
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Neulinger and Shuruk v. Switzerland14 evropulma sasamarTlom aramarTlzomierad gadaadgile-

buli bavSvis mamasTan dabrunebaze uari Tqva, ris erT-erT mizezadac mamis mier alimen-

tis gadauxdeloba daasaxela.

5. alimentis moTxovnis xandazmulobis vada

saqarTvelos samoqalaqo kodeqsis 1234-e muxlis me-2 nawilis mixedviT, alimen-

tis gadaxdis dakisreba xdeba sarCelis aRZvridan momavali droisaTvis. saalimento 

valdebulebas ar aqvs xandazmulobis vada. warsuli drois alimenti SeiZleba gadax-

devinebul iqnes sami wlis farglebSi, im SemTxvevaSi, Tu sasamarTlos mier dadgindeba,  

rom sarCelis wardgenamde mosarCele iRebda zomebs sarCos misaRebad, Tumca alimenti 

ver iqna miRebuli, radgan valdebuli piri pasuxismgeblobas Tavs aridebda.15 kanoni 

yuradRebas ar aqcevs imas, Tu ra vada gavida alimentis moTxovnis warmoSobis droidan. 

sasamarTlo valdebulia miiRos sarCeli da daakmayofilos kanonieri moTxovna. aseTi 

wesis arseboba  alimentis mimRebi pirebis qonebrivi interesebis prioritetuli dacvis 

SesaZleblobebze metyvelebs.16 alimentis miRebaze uflebamosili piris warsulSi ganx-

orcielebuli alimentis moTxovnasTan dakavSirebuli qmedebebis arseboba mniSvnelova-

nia imdenad, ramdenadac valdebuli piri ar aRmoCndes rTul viTarebaSi, xolo garkveu-

li vadis gansazRvra aridebs mas mZime finansur tvirTs.17 amasTan, unda mtkicdebodes, 

rom uflebamosilma pirma namdvilad scada alimentis miReba.18 aRniSnuli exeba, rogorc 

sasamarTlos mier dakisrebul aliments, aseve mxareTa mier SeTanxmebuls.19 mSoblebis 

mier  alimentis gadaxdisagan  Tavis aridebis periodSi, Tu maTi Svilebi srulwlovanebi 

gaxdnen, maT mainc unarCundebaT ufleba,7  miiRon gasuli wlebis alimenti samwliani 

vadis farglebSi. warsuli drois alimenti imave vadis farglebSi SeiZleba daekisroT 

im pirebs, romlebmac  Seicvales samuSao an sacxovrebeli adgili da amis gamo warmoiSva 

saalimento davalianeba.20

14 Neulinger and Shurk v. SWITZERLAND,[2010] ECHR, 4.2. <h  ps://hudoc.echr.coe.int/FRE#{%22itemid%22:[%22001-99817%22]>, 
[23.05.23].

15 saqarTvelos uzenaesi sasamarTlos  samoqalaqo saqmeTa palatis 2015 wlis 10 Tebervlis  gadawyvetileba 

saqmeze № as-675-641-2013,< prg.supremecourt.ge,  [23.05.23].

16 Sengelia r., Sengelia e., saojaxo da memkvidreobiTi samarTali,  xecuriani j., Wanturia l. (red.),  Tbilisi, 

2015, 282.

17 BGH:, NJW 1984, 2158,  <h  ps://beckonline.beck.de.lez.tsu.edu.ge:2443/Dokument?VPath=bibdata%2Fzeits%2Fnjw%2F1984%2Fcon-
t%2Fnjw.>, [23.05.23.].

18 BGH NJW 1985, 486, <h  ps://beckonline.beck.de.lez.tsu.edu.ge:2443/Dokument?VPath=bibdata%2Fzeits%2Fnjw%2F1985%2Fcon-
t%2Fnjw.1985.486>, [23.05.23.].

19 BGH NJW 1989, 2816, <h  ps://beck-online.beck.de.lez.tsu.edu.ge:2443/Dokument?vpath=bibdata%2Fzeits%2Fnjw%2F1989%2Fcon-
t%2Fnjw.1989.2816.1.htm&pos=0> , [23.05.23.].

20 Sengelia r.,  saojaxo samarTali, xecuriani j., Wanturia l. (red.), Tbilisi, 2011, 282-283.
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6. alimentis valdebulebisagan gaTavisufleba da Sewyveta

6.1. saalimento valdebulebisgan gaTavisuflebis safuZvlebi

saqarTvelos samoqalaqo kodeqsis 1237-e muxliT ganmtkicebulia sasamarTlos ufle-

bamosileba, mTlianad an nawilobriv gaaTavisuflos piri alimentis gadaxdis movaleo-

bisgan. sasamarTlos  ufleba aqvs valdebuli piri gaaTavisuflos ara marto momavali 

periodis alimentisagan an Seumciros misi odenoba, aramed warsuli drois saalimento 

davalianebac Seumciros an mTlianad gaaTavisuflos misgan. aseTi gadawyvetilebis miRe-

bis safuZvelia valdebuli piris avadmyofoba an sxva sapatio mizezi. aseTia, magaliTad, 

samxedro samsaxurSi yofna, ramac gamoiwvia saalimento davalianeba. SeiZleba alimentis 

gadamxdeli mxolod davalianebisgan gaTavisufldes an mxolod davalianeba Seumcird-

es, xolo momavali periodis alimentis odenoba ucvleli darCes. yvela SemTxvevaSi sa-

samarTlos Sesabamisi gadawyvetilebaa saWiro. dasaSvebia erT safexurze myof movaleTa 

(mag., mSoblebi) Soris SeTanxmeba erTmaneTis saalimento moTxovnisagan gaTavisuflebis 

Taobaze, Tumca alimentis miRebaze uflebamosil kreditors aqvs ufleba, moiTxovos 

igi romelime movalisagan.21 

Tu alimentis gadaxda xdeba mxareTa SeTanxmebis safuZvelze maSin alimentis gadax-

disagan gaTavisufleba an alimentis davalianebis Semcireba SesaZlebelia mxareTa Se-

TanxmebiT, rac ar saWiroebs arc werilobiTi formis dacvas da arc sanotaro wesiT 

damowmebas. am dros, ra Tqma unda, zepiri SeTanxmeba sakmarisia garigebis namdvilobi-

saTvis, magram mxareebs SeuZliaT TviTon gansazRvron is forma, romelsac isini dauka-

vSireben am garigebis namdvilobas.22 Tumca, piris gaTavisufleba  alimentis gadaxdis 

valdebulebisagan, ar aTavisuflebs mas mTeli momavali periodis alimentis gadaxdisa-

gan, radgan  Tu saxeze aRar iqneba is garemoebebi, romlebic mas safuZvlad daedo, al-

imentis mimReb pirs aqvs ufleba, Tavidan mimarTos sasamarTlos valdebuli pirisaTvis 

alimentis  dakisrebisa da gansazRvris Sesaxeb. 

Svilebis rCenis valdebulebas upirobo xasiaTi aqvs, mSobels stabiluri Semosav-

lis arqona ar aTavisuflebs Svilis rCenis valdebulebisagan, vinaidan mSoblebisa Tu 

sxva pirebis interesebTan mimarTebiT umTavresi da upiratesia bavSvis interesebi da 

saWiroebebi.23 alimentvaldebuli mSoblis umuSevroba, garda im SemTxvevebisa, rodesac 

igi ganpirobebulia avadmyofobiT an sxva sapatio mizeziT, ar aris saTanado safuZve-

li  imisa, rom sasamarTlom mas arasrulwlovnis sasargeblod ar daakisros alimentis 

odenoba saarebo minimumis odenobiT.24 saqarTvelos statistikis erovnuli samsaxuris 

monacemebiT, 2022 wels saSualo momxmareblisTvis 200 laria, xolo 2023 wlis mdgomare-

obiT, Sromisunariani mamakacisTvis 256 laria, amasTan, saSualo momxmareblisTvis - 227 

lari.25 

21 Sengelia r., smoqalaqo kodeqsis komentari, wigni xuTi,  Wanturia (red.), Tbilisi, 2000, 241, mux. 1237.

22  CikvaSvili S., saojaxo samarTali,nadibaiZe l. (red.), Tbilisi, 2004, 399.

23 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2022 wlis 28 aprilis gadawyvetileba saqmeze 

№ as-220-2022, <prg.supremecourt.ge>, [05.05.23]., adamianis uflebaTa evropuli sasamarTlos  2016 wlis 2 Te-

bervlis gadawyvetileba saqmeze- n.w  da sxvebi saqarTvelos winaaRmdeg, <h  ps://www.matsne.gov.ge/ka/document/
view/3295053?publica  on=0>, [05.05.23].

24 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis  2011 wlis 27 ivnisis  gadawyvetileba saq-

meze № as-58-49-2011,   <prg.supremecourt.ge>, [ 06.05.23].                                                                          

25 saqarTvelos statistikis erovnuli samsaxuri, statistikuri informacia, <h  ps://www.geostat.ge/ka/modules/
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sakasacio sasamarTlos erT-erT saqmeSi apelanti miuTiTebda mxolod im garemoe-

baze, rom mas emuqreboda sapatimro sasjeli, Sesabamisad, igi ver SeZlebda alimentis 

gadaxdas, amasTan, alimentis odenobac aragonivruli iyo. sasamarTlom miiCnia, rom ape-

lantis mier miTiTebuli aRniSnuli garemoeba ver gaxdeboda alimentis gadaxdis val-

debulebisagan gaTavisuflebis safuZveli, vinaidan, piris sisxlis samarTlis pasuxis-

gebaSi micema utyuarad ar niSnavs imas, rom mis mimarT gamotanili iqneba gamamtyunebeli 

ganaCeni an/da gamoyenebuli iqneba sapatimro sasjeli. amdenad, am viTarebaSi sasamarT-

lom dausabuTeblad miiCnia aRniSnuli motiviT mSoblis gaTavisufleba  movaleobisagan 

alimentis gadaxdis valdebulebisagan.26

saapelacio sasamarTlom aRniSna, rom mSobelTa valdebuleba, arCinos arasrulw-

lovani Svili, ar SeiZleba damokidebuli iyos mSoblis finansur mdgomareobaze da imis 

gamo, rom mSobels aqvs garTulebuli janmrTelobis mdgomareoba da gaaCnia sasesxo 

valdebulebebi, igi konkretul SemTxvevaSi ar SeiZleba gaTavisufldes Svilis rCenis 

valdebulebisagan. sakasacio palatas miaCnia, rom kasatoris pretenzia ar warmoadgens 

gasaCivrebuli ganCinebiT dadgenili alimentis odenobisagan (TiToeul bavSvze 150-150 

lari) gaTavisuflebis safuZvels. miT umetes, imis gaTvaliswinebiT, rom sasamarTlom 

minimaluri odenobis alimenti daakisra mopasuxes arasrulwlovanTa saWiroebebisa da 

orive mSoblis qonebrivi mdgomareobis gaTvaliswinebiT.27 rogorc erT-erT saqmeze  

saqarTvelos uzenaesma sasamarTlom aRniSna, saalimento valdebuleba emsaxureba piris 

rCenis uzrunvelyofas. mocemul SemTxvevaSi,  mopasuxes SezRuduli hqonda SromiTi 

saqmianobisa da moZraobis unari, esaWiroeba momvleli. amdenad, ar hqonda unari erCina 

sakuTari Tavi. Sesabamisad, sakasacio palatam CaTvala, rom  igi unda gaTavisuflebuli-

yo alimentis gadaxdis valdebulebisagan.28

6.2. saalimento valdebulebis Sewyvetis safuZvlebi

uflebamosili piris mier  srulwlovanebis asakis miRweva safuZvelia alimentis 

moTxovnis uflebis Sewyvetis, Tu igi ar aris Sromisuunaro da materialurad gaWirve-

buli. aseve, saalimento valdebulebis Sewyvetis safuZveli SeiZleba gaxdes  im pirobebis 

gauqmeba, romlebic safuZvlad daedo sasamarTlos mier alimentis daniSvnas. aRniSnuli 

ufleba vrceldeba agreTve iseT saalimento valdebulebebze, romlebic warmoiSva mx-

areTa SeTanxmebiT. amasTan, kanoni specialurad amaxvilebs yuradRebas saalimento val-

debulebis Sewyvetis iseT safuZvlebze, rogoricaa: saalimento valdebulebis erT-erTi 

mxaris gardacvaleba, SeTanxmebis vadis gasvla an mxareTa Soris SeTanxmebaSi gaTvalis-

winebuli sxva safuZvlebiT. alimentis gadamxdelis an mimRebis gardacvaleba udavod 

iwvevs saalimento valdebulebis Sewyvetas.29 saalimento moTxovnas aqvs  pirovnuli xa-

siaTi, Sesabamisad, ar SeiZleba misi gadacema. igi memkvidreobiTac  ar gadadis sxva 

categories/791/saarsebo-minimumi>., [ 07.05.2].

26 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis  2022 wlis 22 ivnisis gadawyvetileba saqmeze 

№ as-161-2022, <prg.supremecourt.ge>,  [07.05.23].                                                                          

27 saqarTvelos uzenaesi sasamarTlos 2019 wlis 30 seqtembris gadawyvetileba saqmeze № as-976-2019, <prg.su-
premecourt.ge>,  [07.05.23].                                                                          

28 saqarTvelos uzenaesi sasamarTlos samoqalaqo,samewarmeo da gakotrebis saqmeTa palatis 2008 wlis 19 mar-

tis gadawyvetileba saqmeze № as-711-1041-07 ganCineba, <prg.supremecourt.ge>,  [ 07.05.23].                                                                          

29 Sengelia r., ojaxis wevrTa samarTlebrivi urTierTobeni,  Wanturia l. (red.),  Tbilisi, 1998, 80
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pirze.30 agreTve, dauSvebelia saalimento valdebuleba sxva pirma aiRos Tavis Tavze da 

mSoblis valdebuleba Seasrulos sxva mesame pirma, Tundac faqtobrivad igi asrulebdes 

alimentis gadaxdis valdebulebas. alimentvaldebuli piris gardacvalebis SemTxvevaSi 

wydeba mxareTa SeTanxmeba gansazRvruli alimentis odenobis gadaxdasTan dakavSirebiT.31

7. alimentis aRsruleba

alimenti miekuTvneba dauyovnebliv aRsasrulebel gadawyvetilebaTa kategori-

as. aRmasrulebeli Tavdapirvelad alimentvaldebul pirs atyobinebs gadawyvetilebis 

nebiT SesrulebasTan dakavSirebiT. aRmasrulebeli iZulebiT saaRsrulebo moqmedebebis 

ganxorcielebaze gadadis, Tu alimentvaldebuli piri dauyovnebliv ar Seasrulebs val-

debulebas. am dros mavale registrirdeba  „movaleTa reestrSi”, rac iwvevs konkret-

ul samarTlebriv SezRudvebs. moZiebul iqneba movalis qoneba, moxdeba misi aRwera da 

dayadaReba, Sefaseba da Sefasebidan erTi Tvis periodSi pirveli iZulebiTi auqcionis 

Catareba. saaRsrulebo biuros sadepozito angariSze iricxeba alimentvaldebuli piri-

sagan amoRebuli Tanxebi, saidanac daifareba aRsrulebis safasuri da miRebaze ufleba-

mosil pirs Caericxeba alimentis Tanxa mis mier wardgenil sabanko angariSze.32 

saalimento davalianebis gadaxdevineba xdeba ara im droidan, rodesac igi wared-

gina aRsasruleblad, aramed gadaxdevineba  xdeba warsuli periodisTvis, im dRidan 

romelic miTiTebuli saaRsrulebo furcelSi, romelic Sedgenil iqna sasamarTlo 

gadawyvetilebis safuZvelze. „amasTan, alimentis gadaxdevineba unda moxdes warsuli 

droisTvis  samwlian farglebSi. es vada win unda uZRodes saaRsrulebo furclis gadasax-

delad wardgenas. samwlian vadaze meti periodiT alimentis gadaxdevineba  saaRsrulebo 

furcliT SesaZlebelia mxolod im SemTxvevaSi, roca Tanxis dakaveba ar xdeba valdebu-

li piris  Zebnis gamo, ramac saalimento davalianeba Seqmna. am dros gadaxdevineba xdeba 

mTeli davalianebis periodisTvis. ara aqvs mniSvneloba imas, gavida Tu ara xandazmu-

lobis vada da miaRwia Tu ara alimentis mimRebma pirma srulwlovanebas. im SemTxvevaSi, 

roca valdebulma pirma icoda sasamarTlos mier misTvis alimentis gadaxdis dakisrebis 

Sesaxeb da, miuxedavad amisa, igi  uflebamosil pirs ar uxdida aliments, davalianebis 

Tanxebi mainc unda gadaixados imisgan damoukideblad, mosarCelis mier wardgenili iyo 

Tu ara saaRsrulebo furceli an samarTaldamcavi organoebis mier iZebneboda mopasuxe 

Tu ara.“33 amasTan, aRsaniSnavia, rom alimentis Sesaxeb dava SeiZleba sasamarTlos gad-

awyvetilebiT mieqces srulad an nawilobriv dauyovnebliv aRsasruleblad.34 am dros 

SesaZlebelia gadawyvetilebis miRebisTanave misi aRsasruleblad miqceva. aRniSnuli ar 

gulisxmobs gadawyvetilebis kanonier ZalaSi Sesvlas da, Sesabamisad, SesaZlebelia misi 

gasaCivreba. mocemuli normac emsaxureba imas, rom ar miadges arasrulwlovnis inter-

30 basilaZe n., faqtobriv meuRleTa qonebrivi ufleba-movaleobebi, samarTlis Jurnali, № 2, 2020, Tbilisi, 

2020, 48, <fi le:///C:/Users/595-424-424%20Temo/Downloads/na  a_chitashvili,+%E1%83%9C%E1%83%98%E1%83%9C%E1%83%-
9D+%E1%83%91%E1%83%90%E1%83%A1%E1%83%98%E1%83%9A%E1%83%90%E1%83%AB%E1%83%94+GEO.pdf>, [07.05.23].

31 oyreSiZe g., samoqalaqo kodeqsis komentari, wigni Svidi, 2019, Tbilisi, 391-392, muxli 1238.

32 saqarTvelos iusticiis saministro, aRsrulebis erovnuli biuro, <h  ps://nbe.gov.ge/index.php?sec_id=536&lang_
id=GEO.>, [10.05.23.].

33 Sengelia r., Sengelia e., saojaxo da memkvidreobiTi samarTali, Tbilisi, 2019, 215-216.

34 saqarTvelos  samoqalaqo saproceso kodeqsi, parlamentis uwyebani, 47-48, 31/12/1997, muxli 268.
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esebs ziani.35 aRsruleba, romelic vrceldeba xelfasze da qonebis dayadaRebaze, ver 

uzrunvelyofs alimentis anazRaurebas. sazRvargareTis qveynebSi, magaliTad, rogori-

caa amerikis SeerTebul Statebi, imisaTvis, rom aRsrulebis procesi droSi ar gaiwelos 

da ar dazaraldes arasrulwlovnis interesebi, SemuSavebulia sxvadasxva saxis berketi 

da procedurebi alimentis Tanxis amosaRebad. magaliTad, rogoricaa marTvis mowmobis 

CamorTmeva.36 aRsaniSnavia, rom  bavSvis rCenasTan dakavSirebul sakiTxebSi iurisdiqciis, 

moqmedi samarTlis, sasamarTlo gadawyvetilebis cnobis, aRsrulebisa da kooperaciis 

Sesaxeb 4/2009 regulacia moicavs evropis kavSiris sxvadasxva wevri saxelmwifos moqa-

laqeebs Soris bavSvis rCenis sakiTxebis Taobaze samarTlebriv normebsa da davebs, rac 

xSirad warmoiSoba ojaxuri urTierTobebidan.37 igi adgens saerTo wesebs sruliad ev-

ropis kavSirisTvis da miznad isaxavs alimentis gadaxdis aRsrulebis uzrunvelyofas, 

maSinac ki, rodesac movale an kreditori imyofeba ucxo qveynis teritoriaze.

8. ucxo qveynebis praqtika

8.1. alimentis odenobis gansazRvra da aRsruleba amerikis SeerTebul 
StatebSi

8.1.1. alimentis odenobis gansazRvris wesi amerikis SeerTebuli 
StatebSi

amerikis SeerTebul StatebSi alimentis odenobis gansasazRvrad saxelmZRvanelo we-

sebis SemuSavebamde moqmedebda ramdenime samarTlebrivi principi, romlis mixedviTac 

sasamarTlo iRebda gadawyvetilebas diskreciuli uflebamosilebis farglebSi. kanoni 

moiTxovda, rom alimentis odenobis gansazRvrisas yuradReba unda gamaxvilebuliyo 

bavSvis cxovrebis donis SenarCunebaze.38 dResdReobiT, yvela Stats aqvs saxelmZRvane-

lo wesi, romelic gansazRvravs alimentis gamoangariSebis wess. aRniSnuli saxelmZR-

vanelo wesebi ar aris erTmaneTis msgavsi, Tumca yoveli maTgani, rogorc wesi, efuZneba 

ZiriTad principebs. aRsaniSnavia, rom zemoaRniSnuli saxelmZRvanelo wesebi unda ga-

daixedos oTx weliwadSi erTxel, Sesabamisad, isini SeiZleba periodulad Seicvalos. 

Tumca, rogorc saqarTveloSi, amerikis SeerTebul StatebSic SesaZloa mSoblebi Se-

Tanxmdnen garkveuli odenobis alimentze, rac  SeiZleba SemdgomSi Seicvalos, Tu ziani 

ar miadgeba bavSvis saukeTeso interesebs.39

1989 wlidan federalurma regulaciebma moiTxova, rom yovel Stats Seeqmna saxelmZ-

Rvanelo wesi bavSvisTvis alimentis odenobis gamosaangariSeblad. Sesabamisad, StatTa 

35 liluaSvili T., xrustali v., saqarTvelos samoqalqo saproceso kodeqsis komentari, Tbilisi, 2007, 473-474.

36  Murhpy Jr., Enforcement of Alimony Decrees in Kentucky, Bluebook 21st ed ,41 KY. L.J. 335 (1953),7, <fi le:///C:/Users/595-424-424%20
Temo/Downloads/41KyLJ335.pdf>, [10.05.23].                                                                          

37 lursmanaSvili l., bavSvis uflebebis evropuli samarTlis saxelmZRvanelo, Tbilisi, 2020, 52, ix.citireba: 

evropis kavSiris sabWo (2008), Council Regula  on (EC) No. 4/2009 of 18 December 2008 on jurisdic  on, applicable law, recogni  on 
and enforcement of decisions and coopera  on in ma  ers rela  ng to maintenance, OJ 2008 L 7 (Maintenance Regula  on), [14.06.23].

38 Ellman M., Ellman T., The Theory of Child Support, 45 HARV. J. on Legis., 107, 2008, 112, h  ps://asu.elsevierpure.com/en/publica-
 ons/the-theory-of-child-support, [11.05.23].

39 Boland M., Your Complete Guide to Collec  ng, Enforcing or Termina  ng the Court’s Order, 2004, 25, <fi le:///D:/Users/shanshiash-
vilie/Downloads/Child%20Support%20Your%20Legal%20Guide%20to%20Collec  ng,%20Enforcing,%20or%20Termina  ng%20the%20
Courts%20Order%20(Sphinx%20Legal)%20(Mary%20L.%20Boland)%20(Z-Library)%20(1).pdf>., [11.05.23].                                                                          
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umetesobam 90-ian wlebSi Seqmna saxelmZRvanelo wesebi. Statebma zemoaRniSnuli saxelmZ-

Rvanelo wesebi ganaviTares bavSvis saWiroebebze dafuZnebul ekonomikur kvlevebze 

dayrdnobiT. bolo ori aTwleulis ganmavlobaSi Statebis umetesobam saxelmZRvanelo 

wesebSi ekonomikuri ganviTarebis Sesabamisad garkveuli cvlilebebi Seitana. zogierTma 

Statma, sxva StatebTan SedarebiT, metad Secvala isini. magaliTad, maT saxelmZRvanelo 

wesebSi gaiTvaliswines  ufro maRali  Semosavlebis mqone ojaxebis SemTxvevaSi alimen-

tis odenobis gansazRvris wesi, bavSvis samedicino xarjebis dafarvisTvis optimaluri 

meTodebi alimentis odenobis gamosaTvlelad. zemoaRniSnulma faqtorebma ganapiroba 

sxvadasxva StatSi miRebul saxelmZRvanelo wesTa Soris gansxvavebebi.40

federaluri regulacia ar awesebs, Tu romelma Statma romeli saxelmZRvanelo wesi 

unda gamoiyenos. federaluri regulacia Statebs saSualebas aZlevs, gonivrulad moar-

gon igi TavianT StatSi arsebul viTarebas. erTaderTi moTxovna, rasac unda Seesabame-

bodes StatTa saxelmZRvanelo wesebi aris is, rom igi unda iyos TvalsaCino, Seicavdes 

mSobelTa mTlian Semosavals, Candes, Tu rogor uzrunvelyofen mSoblebi bavSvebis 

janmrTelobis dazRvevasa da bavSvis sxva samedicino xarjebs.41 yvelaze gavrcelebu-

lia “Semosavlis wilis modeli”, romelic amJamad gamoiyeneba ormoc StatSi, maT Soris 

ilinoisSi, aiovaSi, miCiganSi, minesotaSi da sxva.  Semosavlis wilis modeli efuZneba im 

koncefcias, rom bavSvma unda miiRos mSoblis Semosavlidan Tanxa im proporciiT, ra-

sac is miiRebda, mSoblebis erTad cxovrebis SemTxvevaSi. aRniSnuli modeli alimentis 

odenobis gansazRvrisas iTvaliswinebs Svilebis raodenobas, rogorc dedis, aseve mamis 

Semosavals da TiToeuli maTganis wili ganisazRvreba Semosavlis proporciulad. mag-

aliTad, rodesac meurve da arameurve mSobeli yovelwliurad gamoimuSavebs 30 000  aSS 

dolars, jamSi maTi yovelwliuri erToblivi Semosavali iqneba 60 000 aSS dolari da 

saxelmZRvanelo wesis mixediT gamoTvlili Tanxa mSoblebs Soris gaiyofa Tanabrad.42 

Sesabamisad, orive mSobeli aris pasuxismgebeli da  Tanxa iyofa maTi Semosavlis wilis 

proporciulad. Semosavlis wilebis modeli yovlismomcveli da moqnilia. igi ergeba 

sxvadasxva xarjis mqone ojaxebsa da arasrulwlovnebs. Statebis umetesoba Tvlis, rom 

Semosavlis wilis modeli uzrunvelyofs metad samarTlian midgomas bavSvebisaTvis al-

imentis gansazRvrisas.43 

„Semosavlis procentis modelis“ mixedviT, bavSvis rCenisTvis alimentis odenobis 

gansazRvrisas yuradreba eqceva arameurve mSoblis Semosavals,  Tu ramdeni procen-

ti unda daeqviTos arameurve mSobels. amasTan, odenoba SeiZleba dakoreqtirdes Sta-

tis mixedviT da miematos an  daeqviTos grkveuli Tanxa.  magaliTad, misisipis Statis 

saxelmZRvanelo wesis Tanaxmad, arameurve mSobeli erT bavSvze ixdis 14 procents, or 

bavSvze - 20 procents,  sam bavSvze - 22 procents , 24 procents- oTx bavSvze da 26 

procents - xuT an met bavSvze.44 „Semosavlis procentis modeli“ aris ufro martivad 

gasagebi da mxareebsa Tu sasamarTlos  SeuZliaT martivad gansazRvron igi. magaliT-

40  Venohr J., American Bar Associa  on, Family Law Quarterly,  Child Support Guidelines and Guidelines Reviews: State Diff erences and 
Common Issues, 2013, 327, <h  ps://centerforpolicyresearch.org/wp-content/uploads/3fall13_venohr-2.pdf>, [11.05.23].                                                                          

41 The Code of Federal Regula  ons, 2012, § 302.56(c)., <h  ps://www.govinfo.gov/app/collec  on/cfr>., [11.05.23].  

42 Cancian M., Costanzo M., Comparing Income-Shares and Percentage-of-Income Child Support Guidelines, 2017, 3, <h  ps://www.irp.
wisc.edu/wp/wp-content/uploads/2019/10/CS-2016-2018-T10A.pdf>, [11.05.23].  

43 Center for Policy Research, Proposal to Adopt the Income Shares Model for the Illinois Child Support Guidelines, 2012, 3, <h  ps://
hfs.illinois.gov/content/dam/soi/en/web/hfs/childsupport/documents/070912incomeshares.pdf>, [11.05.23].  

44 <h  ps://www.alllaw.com/calculators/childsupport/mississippi>, [11.05.23].  
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ad, im SemTxvevaSi, Tu arameurve mSobels hyavs erTi Svili da misi Semosavalia 2 000 

dolari, gamoiTvleba misi ToTxmeti procenti da igi gadaixdis aliments 280 dolaris 

odenobiT. 45 

„melsonis modeli“ aris Semosavlis aqciebis modelis garTulebuli versia, ro-

melic iTvaliswinebs rogorc mSoblebis Semosavalsa da saWiroebebs, agreTve bavSvis 

normaluri cxovrebisTvis aucilebel xarjebs. igi gamoiyeneba iseT StatebSi, rogore-

bicaa delaveri, havai, montana. Tu arameurve mSoblis Semosavali aRemateba mSoblis 

mier sakuTari Tavis sarCenad da bavSvis saWiroebebis uzrunvelsayofad saWiro Tanxas, 

Semosavlis darCenili odenoba emateba bavSvis sarCen Tanxas. aRniSnuli aniWebs bavSvs 

SesaZleblobas, icxovros mSoblis cxovrebis donis Sesabamisad.46 „melsonis modelis“ 

ZiriTadi principia: SeunarCunos mSoblebs maTi saWiroebebisTvis aucilebeli Tanxa, ro-

melic akldeba  mSoblis Semosavals. aRniSnuli midgoma emsaxureba mSoblis survils, 

iyos dasaqmebuli. umniSvnelovanesia bavSvebis ZiriTadi moTxovnilebebisTvis gansaz-

Rvruli Tanxa, rac aucilebelia misi saWiroebebis uzrunvelsayofad, romelSic Sedis 

aucilebeli samedicino xarjebic. bavSvis pirveladi saWiroebebisTvis aucilebeli Tanxa 

mSoblebs Soris proporciulad nawildeba maTi Semosavlis mixedviT. Tu mSobels hyavs 

sxva sarCeni piri, aseTi pirisTvis gadasaxdeli Tanxa gamoakldeba mSoblis Semosavals, 

saidanac daangariSdeba cxovrebis standartis daxmareba.”47

8.1.2. alimentis aRsruleba amerikis SeerTebul StatebSi

1996 wels kongresma gaatara reformebi, romlebic emsaxureboda bavSvTa keTil-

dReobas, efeqturad mieRoT alimenti mSoblebisagan. alimentis aRsrulebis federal-

uri samsaxuri (Federal Offi  ce of Child Support Enforcement)  partniorobs federalur, StatTa 

da adgilobriv mTavrobebTan, raTa bavSvebma miiRon  mxardaWera mSoblebisagan. OCSE 
exmareba StatTa bavSvTa mxardaWeris saagentoebs ganaviTaron, marTon da efeqturad 

ganaxorcielon  programebi federaluri kanonis Sesabamisad. bavSvTa mxardaWeris pro-

gramis miznebia: yovel bavSvs hqondes Sesabamisi mxardaWera alimentis saxiT, romel-

sac miiRebs droulad da etapobrivad, Sesabamisad gansazRvruli alimentis odenobis 

saxiT, aseve alimentis davalianebis miRebis SesaZlebloba, razec bavSvTa mxardaWeris 

programaa pasuxismgebeli.48  mSobelma unda gadaixados alimenti daTqmul dros, man 

unda Seatyobinos bavSvTa daxmarebis saagentos misamarTis an damsaqmeblis cvlilebebis 

Sesaxeb. im SemTxvevaSi, Tu alimentis gadamxdeli piri Seicvlis samsaxurs, man unda ga-

daixados alimenti Sesabamis dros,  vidre moxdeba xelfasidan dakaveba. mSobelma dauy-

ovnebliv unda Seatyobinos bavSvTa daxmarebis saagentos im SemTxvevaSi, Tu mas aqvs 

garkveuli saxis problemebi da ver SeZlebs alimentis gadaxdas. alimentvaldebulma 

mSobelma seriozulad daSavebis da janmrTelobis dazianebis SemTxvevaSi unda mimarTos 

45 Cancian M., Costanzo M., Comparing Income-Shares and Percentage-of-Income Child Support Guidelines, 2017, 5, <h  ps://www.
sciencedirect.com/science/ar  cle/abs/pii/S0190740918306285>, [11.05.23].  

46 Venohr J.,  American Bar Associa  on, Family Law Quarterly,  Child Support Guidelines and Guidelines Reviews: State Diff erences and 
Common Issues, 2013, 332.,< h  ps://centerforpolicyresearch.org/wp-content/uploads/3fall13_venohr-2.pdf>, [11.05.23].  

47 Dalton v. Clanton, 559 A.2d 1197 (Del. 1989), <h  ps://law.jus  a.com/cases/delaware/supremecourt/1989/559-a-2d-1197-5.html>, 
[11.05.23].  

48 Offi  ce of Child Support Enforcement, Offi  ce of Child Support Enforcement Fact Sheet, Washington, 2020, 1-2, <h  ps://www.acf.hhs.
gov/sites/default/fi les/documents/ocse/factsheets_ocse.pdf>, [11.05.23].  
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sasamarTlos alimentis odenobis gadasaxedad, Tu  mas ar aqvs muSaobis unari. rodesac 

alimentis davalianeba aRemateba xuTas dolars, yadaRa edeba valdebuli piris qonebas  

avtomaturad. yadaRa edeba administraciuli wesiT da ara sasamarTlo mosmeniT.  im 

mSobelTa saxelebisa da gvarebis sia, romlebic ar ixdian alimentis davalianebas, gamo-

qveynebulia sajarod Child Support Lien Docket vebsaitze. amasTan, zemoaRniSnuli yadaRis 

Sesaxeb ecnobebaT sakredito biuroebs, ramac SesaZloa gavlena iqonios sesxis aRebis 

SesaZleblobazec.49 

amerikis SeerTebul StatebSi moqmedebs mSoblebis lokaciis damdgeni sistemebi: 

alimentis gadamxdeli mSoblis lokaciis dasadgenad Sesabamisi organoebi iReben in-

formacias meore mSoblisgan da sxva wyaroebidan.  magaliTad, aramzrunveli mSoblis 

misamarTs, socialuri dacvis nomers, bavSvTa dabadebis mowmobebs, alimentis orders, 

ganqorwinebis mowmobas, bolo damsaqmeblis Sesaxeb informacias da a.S. im SemTxvevaSi, Tu 

alimentis saaRsrulebo programa ver ipovis arameurve mSoblis lokacias, igi mimarTavs 
State Parent Locator Service-s, romelic  iyenebs sxvadasxva informaciis wyaroebs, rogoricaa 

satelefono kavSirebi, satransporto saSualebebis registraciis Sesaxeb informacia, 

dasaqmebis, daxmarebis miRebis, gadasaxadebis  Sesaxeb informacia.50 amasTan, igi mimar-

Tavs mSobelTa lokatoris federalur samsaxurs (FPLS). FPLS-s aqvs wvdoma socialuri 

dacvis administraciis, Semosavlebis samsaxuris, finansuri institutebis, Tavdacvis 

departamentis, personalur monacemTa erovnuli centris da  saxelmwifo usafrTxoe-

bis samasaxuris Sesabamis monacemebze. aRniSnulis safuZvelze, xdeba alimentvaldebu-

li piris misamarTis, damsaqmeblis, xelfasis, aqciebisa da obligaciebis, stipendiebisa 

Tu jildoebis, honoraris,  TviTdasaqmebis Sesaxeb informaciis, Semosavlis, qirisa Tu 

sxva gadasaxadebis  moZieba, raTa uzrunvelyofil iqnes bavSvisTvis alimentis miReba da 

Tanxis amoReba. aRniSnuli amartivebs arameurve mSoblis povnas, gansakuTrebiT rode-

sac mSoblebi cxovroben, muSaoben sxvadasxva StatSi. aRsrulebis federaluri samsax-

uri aris nawili amerikis SeerTebuli Statebis  jandacvisa da adamianuri momsaxurebis 

departamentis. is exmareba Statebs ganviTarebaSi, marTon da ganaxorcielon Tavian-

Ti programebi efeqturad da federaluri kanonis Sesabamisad. OCSE ixdis saxelmwifo 

programis saoperacio xarjebis ZiriTad wils. agreTve, bavSvTa alimentis aRsrulebis 

gasaumjobeseblad Statebs aqvT alimentvaldebul pirTa reestrebi, romlebic Seicavs 

Canawerebs TiToeuli SemTxvevis Sesaxeb. aRniSnuli reestrebi qmnis federaluri saq-

meebis reestrs, romelic Seicavs alimentvaldebuli pirisa da alimentis mimReb pirTa 

odenobis, alimentis davalianebis, davalianebis gamo dakisrebuli jarimis, yadaRis Ses-

axeb Canawerebs.51

OCSE-s aqvs uamravi meTodi  alimentis gadasaxadis aRsasruleblad. amoReba, Zir-

iTadad, xdeba arameurve mSoblis Semosavlebis dakavebis gziT. agreTve, arsebobs sxva 

meTodebic, rogoricaa dasabrunebeli saSemosavlo gadasaxadidan  alimentis Tanxis 

daqviTva, umuSevrobis daxmarebidan gamoqviTva,  sakuTrebaSi arsebuli uZravi qonebis 

dayadaReba da a.S. Tu mSobeli iRebs sadazRveo kompaniidan Tanxas, sadazRvevo kompania 

gaugzavnis  Setyobinebas Statis Sesabamis dawesebulebas da sadazRvevo TanxiT gadaix-

49 Venohr J.,  American Bar Associa  on, Family Law Quarterly,  Child Support Guidelines and Guidelines Reviews: State Diff erences 
and Common Issues , 2013, 332., <h  ps://dcf.wisconsin.gov/fi les/publica  ons/pdf/69.pdf>, [11.05.23].

50 Congressional Research Service, Child Support Enforcement: Program Basics, 2019, 4, <h  ps://crsreports.congress.gov/product/pdf/
RS/RS22380>, [ 11.05.23].

51 Congressional Research Service , CHILD SUPPORT ENFORCEMENT PROGRAM, 2002, 547-548., <h  ps://www.govinfo.gov/content/
pkg/CPRT-105WPRT7/pdf/CPRT-105WPRT7-Sec  on8.pdf>, [11.05.23].
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deba alimentis davalianeba, agreTve, xdeba latariis mogebis dayadaReba, finansuri in-

stitutebisa da saxelmwifo an kerZo sapensio fondebis mier miwodebuli informaciis 

safuZvelze xdeba alimentis davalianebis mqone mSoblis angariSebis gayinva.  amasTan, 

maT uCerdebaT, ezRudebaT an CamoerTmevaT marTvis mowmobis, profesiuli licenziebis, 

pasportis  gamoyenebis uflebebi.52

8.2. alimentis odenobis gansazRvra da aRsruleba germaniaSi

1976 wels dasavleT germaniaSi miiRes aqti saojaxo samarTlis Sesaxeb. mas Semdeg 

mcire cvlilebebi ganxorcielda ganqorwinebis, alimentis dakisrebisa da gadaxdis 

sakiTxebTan dakavSirebiT.53 2008 wels gatarda Zireuli reformebi germanul kanon-

mdeblobaSi. cvlilebebis ganxorcielebamde alimentvaldebuli piri uxdida Tanxas im 

mSobels, romelTanac cxovrobda bavSvi da romelic zrunavda masze.  alimentis ix-

didnen rva an, garkveul SemTxvevebSi, TxuTmet wlamde bavSvisTvis. xolo, qorwinebaSi 

armyofi mSoblebis SemTxvevaSi,  alimentvaldebuli mSobeli alimentis Tanxas ixdida, 

sanam bavSvi miaRwevda sami wlis asaks.54 dResdReobiT, sarCos odenoba ganisazRvreba 

procentulad sarCos minimaluri odenobidan. minimaluri sarCos odenoba gamoiTvleba 

arasrulwlovnis saarsebo minimumis daubegravi gaormagebuli saxiT. saarsebo minimumi 

mTavrobis mier ganisazRvreba yovel or weliwadSi.55 misi gamoTvla emyareba „saSemosav-

lo gadasaxadis Sesaxeb” kanonis (Einkommensteuergesetz) 32-e paragrafis me-6 nawilis 1-el 

winadadebas, romlis mixedviT, dReis mdgomareobiT, igi Seadgens 3 012 evros.56 alimentis 

odenoba damokidebulia imaze, Tu romel asakobriv jgufs miekuTvneba arasrulwlovani. 

amgvari dayofis mizezi mdgomareobs imaSi, rom bavSvis asakis matebasTan erTad izrdeba 

maTi moTxovnilebebi da saWiroebebi.57 gamoiyofa sami asakobrivi jgufi da, Sesabamisad, 

gansxvavebuli procentuli maCvenebeli. daniisagan gansxvavebiT germaniasa da avstriaSi 

alimentis odenoba izrdeba Svilis asakis zrdasTan erTad.58 pirvel asakobriv jgufs 

miekuTvnebian  eqvs wlamde bavSvebi, romelTa SomTxvevaSic alimentis odenoba yovelT-

viurad Seadgens bavSvis ormagi daubegravi Tanxis meTormetedi nawilis 87 procents,  

Svididan Tormeti wlis asakamde arasrulwlovnebis SemTxvevaSi - yovelTviurad 100 

procents, xolo 13 wlis asakidan – 117 procents.59 Sesabamisad, dReis mdgomareobiT, 

52 Congressional Research Service, Child Support Enforcement: Program Basics, <h  ps://crsreports.congress.gov/product/pdf/RS/
RS22380>, 2019, 7-8, [11.05.23].

53 Schaubert M., Do Alimony Regula  ons Ma  er inside Marriage? Evidence from the 2008 Reform of the German Maintenance Law, 
2017, 1, <h  ps://www.econstor.eu/bitstream/10419/173193/1/SchaubertWorkingPaperOct2017.pdf>, [12.05.23].

54 BUNDESGERICHTSHOF (1986). IVb ZS, Urteil vom 09.07.1986 - IVb ZR 39/85. Zeitschri   für das gesamte Familienrecht: 886-889., 
<h  ps://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=BGH&Datum=09.07.1986&Aktenzeichen=IVb%20ZR%2039/85>, 
[14.05.23].

55 BeckOK BGB/Reinken, 66th Ed. May 1, 2023, BGB § 1612a Rn. 1-25, <h  ps://beck-online.beck.de.lez.tsu.edu.ge:2443/Dokumen-
t?vpath=bibdata%2Fges%2Fbgb%2Fcont%2Fbgb.p1612a.htm&anchor=Y-100-G-BGB-P-1612A&jumpType=Jump&jumpWords=B-
gb%2B1612a>, [14.05.23].

56 germaniis samoqalaqo kodeqsi, muxlis 1612a, punqti 1.

57 MüKo BGB/Langeheine BGB § 1612a Rn. 1, <h  ps://beck-online.beck.de.lez.tsu.edu.ge:2443/Dokument?vpath=bibdata%2Fges 
%2Fbgb%2Fcont%2Fbgb.p1612a.htm&anchor=Y-100-G-BGB-P-1612A&jumpType=Jump&jumpWords=Bgb%2B1612a>, [14.05.23].

58 

59 germaniis samoqalaqo kodeqsi, muxlis 1612a, punqti 1, xelmisawvdomia: <h  ps://www.gesetze-iminternet.de/engli-
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pirvel asakobriv jgufs mikuTvnebuli bavSvisTvis alimentis odenoba Seadgens- 437 ev-

ros, meore asakobriv jgufs mikuTvnebuli bavSvisTvis - 502 evros, xolo mesame asako-

briv jgufs mikuTvnebuli bavSvisTvis -588 evros. SesaZlebelia alimenti gadaxdil iqnes 

21 wlamde asakis SvilisTvis, Tu: igi ar aris daqorwinebuli, swavlobs kolejSi an uni-

versitetSi da cxovrobs erT-erT mSobelTan. SvilisTvis alimentis dakisrebis Sesaxeb 

aqti ar gansazRvravs alimentis konkretul odenobas, aramed awesebs mxolod minimalur 

Tanxas. Tu Svili iRebs bavSvis Semweobas („Kindergeld“), SesaZloa am Tanxis naxevari gamoak-

ldes mSoblis mier gadasaxdeli alimentis odenobas. alimentis odenobis gansazRvrisas 

sasamarTlo saxelmZRvanelod iyenebs duseldorfis cxrils («Düsseldorf Tabel”). dusel-

dorfis cxrili SemuSavebulia regionuri da germaniis saojaxo sasamarTlos urTierT-

TanamSromlobis Sedegad. igi gansazRvravs mSoblis mier, romelic bavSvTan ar cxovrobs, 

yovelTviurad gadasaxdeli alimentis odenobas misi Semosavlis Sesabamisad. dusel-

dorfis cxrilSi SesaZlebelia sufTa Semosavlis miTiTeba, rac gulisxmobs Semosavals, 

gadasaxadebis, socialuri usafrTxoebis da sxva gasavlebis gamoklebiT da jildoebis, 

premiebisa Tu sxva Semosavlebis CaTvliT.  agreTve unda mieTiTos SvilTa raodenoba da 

maTTvis gadasaxdeli alimentebis odenoba, ris Semdegac SesaZlebelia konkretuli bavS-

visTvis alimentis odenobis gamoTvla. sasamarTlo alimentis odenobis gansazRvrisas 

mxedvelobaSi iRebs im Tanxas, romelic mSobels yovelTviuri arsebobisTvis esaWiroeba, 

rac uzrunvelyofs mSoblis moTxovnebis dakmayofilebasac. germaniaSi ar aris fiqsire-

buli tarifebi da misi odenoba yovel konkretul SemTxvevaSi gansxvavdeba da  damok-

idebulia mSoblis Semosavalsa da SvilTa raodenobaze.60 garda amisa, diuseldorfis 

cxrili gafarTovda da aT jgufs, romelTa zeda zRvari- 5 500 evro iyo, kidev xuTi 

saSemosavlo jgufi daemata - 11 000 evromde zeda zRvriT. im SemTxvevaSi, Tu piri ar 

ixdis dakisrebuli alimentis odenobas da Tavs aridebs pasuxismgeblobas, mas SeiZleba 

miesajos sam wlamde Tavisuflebis aRkveTa  an dajarimdes.  Tu sapatimro sasjeli gar-

dauvalia, sasamarTlos SeuZlia SeaCeros sasjeli da daavalos msjavrdebuls, Seasru-

los Tavisi valdebulebebi.61 germaniis samoqalaqo saproceso kodeqsis 808-e paragrafi 

awesrigebs aRsrulebis sakiTxs. igi awesebs moZravi nivTebisTvis yadaRis dadebis wess, 

raTa daicvas kreditoris uflebebi. CamorTmevas daqvemdebarebuli nivTebi ar yadaR-

deba.62 yadaRa ar edeba moZrav nivTebs, fulis, Zvirfaseulobis da fasiani qaRaldebis 

garda. magaliTad, rogorebicaa Zvirfasi liTonebi da qvebi,  samkaulebi, monetebis ko-

leqcia, xelovnebis nimuSebi, naxatebi, antikvariati.63 aRmasrulebeli Zvirfas nivTebs 

inaxavs TavisTan an mxareTa SeTanxmebiT mesame pirTan.64 germanuli samarTlis mixedviT, 

ar aris SesaZlebeli kanoniT gansazRvruli garkveuli  nivTebis dayadaReba. magaliT-

ad, nivTebi, romlebic gamoiyeneba piradi an sayofacxovrebo miznebisTvis, profesiuli 

sch_bgb/englisch_bgb.html#p5629>, [14.05.23].

60 Calculator for German Family Law, Spousal and Child Support Calculator 2023, available at: <h  ps://www.lawyerdb.de/Support.
aspx>, [14.05.23].

61 Manimwicz H., The German Law of Alimony Before And Under Na  onal Socialism, 1939, 308, <h  ps://scholarship.law.duke.edu/cgi/
viewcontent.cgi?ar  cle=1957&context=lcp>, [15.05.23].

62 Saenger, Code of Civil Procedure, 9th edi  on 2021, §808, par. 1, <h  ps://beck online.beck.de.lez.tsu.edu.ge:2443/?vpath=bibda-
ta%2Fkomm%2FSaeKoZPO_9%2FZPO%2Fcont%2FSaeKoZPO%2EZPO%2Ep808%2EglI%2Ehtm>, [15.05.23].

63 BeckOK ZPO/Uhl, 48th Ed. March 1, 2023, ZPO § 808 paras. 20-23, <h  ps://beck-online.beck.de.lez.tsu.edu.ge:2443/?vpath=bibda-
ta%2Fkomm%2FBeckOKZPO_48%2FZPO%2Fcont%2FBECKOKZPO%2eZPO%2eP808%2eglC%2eglII%2egl1%2ehtm>, [15.05.23].

64 BGH NJW 1953,902, <h  ps://beckonline.beck.de.lez.tsu.edu.ge:2443/Dokument?vpath=bibdata%2Fzeits%2Fnjw%2F1953%2Fcon-
t%2Fnjw.1953.902.1.htm&anchor=Y-300-Z-NJW-B-1953-S>, [15.05.23].
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saqmianobisTvis da a.S.65  aRsaniSnavia, rom mSobels, romelic ver iRebs aliments bavS-

visTvis, aqvs ufleba saxelmwifosgan miiRos daxmareba (Unterhaltsvorschuss), rome-

lic Semdgom unda aunazRauros alimentvaldebulma mSobelma saxelmwifos. aRniSnuli 

midgoma emsaxureba alimentis saWiroebis mqone SvilebisTvis saarsebo minimumis miRebis 

uzrunvelyofas.

daskvna

 alimentis odenoba unda iyos bavSvis saWiroebebis Sesabamisi.  Tumca, xSirad al-

imentis odenoba ver faravs bavSvis aucilebeli saWiroebebis xarjebs, rom aRaraferi 

vTqvaT damatebiT xarjebze. arasrulwlovnebi ver iReben saarsebo minimumsac ki al-

imentvaldebuli mSoblebisagan, miT umetes, aRsrulebis procesic metad problemu-

ria. aRniSnuli, cudad aisaxeba maT janmrTelobasa da ganviTarebaze. aRsaniSnavia, rom 

garkveul SemTxvevebSi mSoblebi malaven Semosavlebs da mizanmimarTulad arideben Tavs 

valdebulebis Sesrulebas. saqarTvelosgan gansxvavebiT, amerikis SeerTebul Stateb-

sa da germaniaSi SemuSavebulia alimentis odenobis gansazRvris modelebi. aRniSnuli 

modelebiT gaTvaliswinebulia rogorc mSoblebis Semosavlebi, agreTve Svilebis ra-

odenoba, asaki da moTxovnilebebi. Sesabamisad, alimentis miRebaze modave mxarisTvis 

ar aris bundovani, Tu ra principis safuZvelze xdeba alimentis odenobis gamoTvla, ra 

kriteriumebs iTvaliswinebs mosamarTle da a.S. zemoT ganxiluli modelebi imgvaradaa 

Sedgenili, rom gamoTvlili Tanxa uzrunvelyofs Svilis aucilebeli xarjebis dafarvas 

da amasTan, iTvaliswinebs mSoblis Semosavlebsa da kmayofaze myof pirebs. aRsaniSnavia 

isic, rom cxrilebi, romlebSic gaTvaliswinebulia konkretuli Tanxebi da procentebi, 

periodulad gadaixedeba Sesabamisi kompetenturi pirebis mier, raTa morgebuli iyos 

qveynis socialur da ekonomikur viTarebas. amgvari midgomiT SesaZlebeli xdeba msgavs 

viTarebaSi myofi pirebisTvis Tanabari odenobis alimentis dakisreba, rac mxareebs nak-

lebad gauCens imis eWvs, rom arasamarTliani odenobis alimenti iqna dakisrebuli. 

gansakuTrebiT mniSvnelovania dakisrebuli alimentis aRsrulebasTan dakavSirebuli 

problemebi. saqarTveloSi aRsruleba xorcieldeba angariSebisa da qonebis dayadaRebiT, 

rac rig SemTxvevebSi ar aris drouli da efeqturi, vinaidan pirs SesaZloa ar hqondes 

qoneba, ar iyos oficialurad dasaqmebuli an xelze iRebdes Semosavals. aseT dros ver 

xdeba alimentis Tanxis amoReba da ziani adgeba bavSvis interesebs. arasrulwlovani an 

qmeduunaro Svili rCeba im minimaluri sarCos odenobis gareSe, rac aucilebel saWiroe-

bebsac  ki ver faravs da Svilis rCenis mTeli tvirTi da pasuxismgebloba gadadis im 

mSobelze, romelTanac igi cxovrobs. am mxriv, amerikis Seertebul Statebsa da german-

iaSi alimentis Tanxis amosaRebad arsebobs Sesabamisi berketebi, magaliTad- pasportis, 

marTvis mowmobis SeCereba an CamorTmeva, dasabrunebeli gadasaxadidan Tanxis gamoqviT-

va, licenziis gacemaze uaris Tqma da a.S. germaniis kanonmdeblobiT Tu piri ar ixdis 

dakisrebuli alimentis odenobas da Tavs aridebs pasuxismgeblobas, SeiZleba daekisros 

sam wlamde Tavisuflebis aRkveTa  an igi SesaZloa dajarimdes.  qarTul sisxlis samar-

TalSic arsebobs norma alimentis gadaxdisgan jiutad Tavis aridebis Sesaxeb, romlis 

mixedviTac valdebuli piri isjeba jarimiT an sazogadoebisaTvis sasargeblo SromiT 

vadiT as ocidan oras ormoc saaTamde anda gamasworebeli samuSaoTi vadiT erT wlamde, 

65 MüKoZPO/Gruber, 6th edi  on 2020, ZPO § 811, <h  ps://beckonline.beck.de.lez.tsu.edu.ge:2443/Dokument?vpath=bibda-
ta%2Fkomm%2Fmuekozpo_6_band2%2Fzpo%2Fcont%2Fmuekozpo.zpo.p811.htm>, [15.05.23].

elizabet SanSiaSvili
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Tumca aRniSnuli praqtikulad ar gamoiyeneba. aRsaniSnavia, saxelmwifos roli bavSvTa 

interesebis dasacavad. amerikis SeerTebul Statebsa da germaniaSi arsebobs saxelmwifo 

fondebi, romlebic im bavSvebs uxdis sarCos, romlebic mSoblebisagan ver iReben mas. aR-

niSnuli Tanxa ki Semdgom unda aunazRauros alimentvaldebulma mSobelma saxelmwifos. 

amgvari mowesrigeba icavs bavSvis uflebebs da realurad uzrunvelyofs maT minimaluri 

daxmarebiT.
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Jivan Mkrtchyan (LL.M, TSU)

LEGAL CONSEQUENCES OF VIOLATION OF THE OBLIGATION TO PROVIDE INFORMATION TO 
THE CONSUMER

ABSTRACT

The need to protect consumer rights, which is a rela  vely new direc  on in private law, is growing day 
by day. This is also confi rmed by the fact that in 2022 the Parliament of Georgia adopted a new law “On Pro-
tec  on of Consumer Rights”, where great a  en  on is paid to the obliga  on to provide informa  on to con-
sumers. However, the law does not clearly state the legal consequences of non-fulfi lment of this obliga  on. 
Accordingly, the purpose of the ar  cle is to determine the legal consequences of the trader’s viola  on of the 
obliga  on to provide informa  on to the consumer. The fi rst part of the paper is devoted to the concept of 
consumer rights and a historical overview. The following sec  on discusses the general obliga  on of the trader 
to provide informa  on to the consumer. The obliga  on to disclose informa  on in distance and off -premises 
contracts is reviewed separately. The following sec  on defi nes the standards for providing informa  on. A se-
parate chapter is devoted to the legal consequences of the viola  on of the obliga  on to provide informa  on, 
the compe   on of the legal bases of the consumer’s demands and demands. The fi nal part summarizes the 
main conclusions revealed by the research.

The work uses both Georgian language literature and judicial prac  ce, as well as foreign language litera-
ture and decisions of the Court of Jus  ce of the European Union. The work is mainly based on the Georgian 
law on Consumer Rights and the regula  ons of the European Union Consumer Rights Protec  on Direc  ve.
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momxmareblisTvis informaciis miwodebis valdebulebis darRvevis 
samarTlebrivi Sedegebi

Sesavali

Tanamedrove msoflios mudmivi ganviTareba, siaxleebisken miswrafeba da saWiroebebi 

ganapirobeben iurisprudenciis cvalebadobas. Sesabamisad, iurisprudencia ganviTareba-

di sferoa da samarTali yovelTvis srulyofis procesSia.1 aRniSnulis naTeli maga-

liTia is, rom bolo asi wlis ganmavlobaSi  ekonomikuri urTierTobebis zrdam da samo-

qalaqo brunvis ganviTarebam ganapiroba momxmareblis uflebebis dacvis aucilebloba, 

romelic sruliad axali da specifikuri mimarTulebaa kerZo samarTalSi.2 kerZod, 

momxmarebelTa dacvis aucilebloba gamomdinareobs erTi mxriv, uzarmazari kompaniebis 

monopoliuri Zalauflebis arakeTilsindisierad gamoyenebis realuri saSiSroebidan,3 

xolo, meore mxriv - momxmareblis sust mxared aRiarebis midgomidan.4 ufro metic, 

bolo periodSi evrokavSiris dRis wesrigSi dadga aramarto momxmarebelTa uflebis da-

sacavad samarTlebrivi regulaciebis miRebis sakiTxi, aramed regulaciebis aRsrulebis 

efeqturi saSualebebis SemoRebis saWiroebac, radgan momxmarebelTa dasacavad miRebu-

li regulaciebis araefeqturi aRsruleba iwvevs konkurenciis damaxinjebas TviT movaW-

reebs Soris, rac, Tavis mxriv, aferxebs bazris gamarTul funqcionirebas.5

momxmareblis uflebebis dacvis sakiTxi metad aqtualuria saqarTveloSic. saqarT-

velos konstituciis 26.4 muxlis bolo winadadebis Tanaxmad, „momxmareblis uflebe-

bi daculia kanoniT“. amasTanave, gamomdinare 2014 wlis 27 ivliss erTi mxriv, saqa-

rTvelos da  meore mxriv, evrokavSirs da evropis atomuri energiis gaerTianebas da 

maT wevr saxelmwifoebs Soris asocirebis Sesaxeb SeTanxmebidan, saqarTvelos aqvs Sida 

sakanonmdeblo aqtebis evrokavSiris sakanonmdeblo aqtebTan SesabamisobaSi moyvanis 

valdebuleba.6 aRniSnuli valdebuleba vrceldeba, aseve momxmarebelTa uflebebis 

dacvis sferoze.7 gamomdinare momxmareblis uflebebis dacvis aucileblobidan da aR-

niSnuli valdebulebidan saqarTvelos parlamentma 2022 wels 4 aprils miiRo „momx-

mareblis uflebebis dacvis Sesaxeb“ axali kanoni (SemdgomSi momxmareblis uflebebis 

dacvis kanoni an kanoni). miTiTebul kanonSi didi yuradReba iqceva momxmareblisTvis 

* samarTlis magistri, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakulteti.

1 xubua g., samarTlis Teoria, Tb., 2004, 22.

2 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 78.

3 Haupt S., An Economic Analysis of Consumer Protec  on in Contract Law, German Law Journal, Vol. 4, №11, 2003, 1137.

4 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 78.

5 Direc  ve 2020/1828/EU of The European Parliament and of The Council of 25 November 2020, OJ L 409/1, Preambula 2.

6 2014 wlis 27 ivnisis asocirebis SeTanxmeba erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da ev-

ropis atomuri energiis gaerTianebas da maT wevr saxelmwifoebs Soris,  vebgverdi, 11/09/2014, XXIX danarTi.

7 „momxmareblis uflebebis dacvis Sesaxeb“ saqarTvelos kanonis ganmartebiTi baraTi, 1, <h  ps://info.parliament.
ge/fi le/1/BillReviewContent/113041> [10.04.2023].
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informaciis miwodebis valdebulebas, Tumca aSkarad ar ikveTeba am valdebulebis dar-

Rvevis samarTlebrivi Sedegebi. Sesabamisad, naSromis mizania dargis specifikis gaT-

valiswinebiT, movaWris mier momxmareblisTvis informaciis miwodebis valdebulebis 

samarTlebrivi Sedegebis gansazRvra.

1. momxmareblis  da movaWris cneba

1.1. momxmareblis cneba

momxmareblis uflebebis dacvis direqtivis Tanaxmad, momxmarebeli aris nebismier 

fizikur piri, „romelic winamdebare direqtiviT gansazRvrul xelSekrulebaSi moq-

medebs im miznebisTvis, romlebic ar ukavSirdeba mis vaWrobas, bizness, xelobas an pro-

fesias“.8

am ganmartebidan gamomdinare ori - subieqturi da funqcionaluri kriteriumi9 ku-

mulatiurad unda iyos saxeze imisaTvis, rom piri momxmareblad moiazrebodes. kerZod:

1. momxmarebeli unda iyos fizikuri piri (subieqturi kriteriumi);

2. da unda moqmedebdes araprofesiuli miznebiT (funqcionaluri kriteriumi).10

miuxedavad imisa, rom evrokavSiris wevri qveynebi cdiloben maqsimalurad erTnairi 

standartebi daamkvidron momxmarebelTa uflebebis samarTalSi,11 wevri saxelmwifoebis 

kanonmdeblobebSi momxmareblis cnebasTan dakavSirebiT, mainc,  gansxvavebuli midgome-

bic aRiniSneba. aRniSnuli, direqtivis darRveva ki ar aris, aramed evrokavSiris samarTa-

li TviTon aZlevs SesaZleblobas wevr saxelmwifoebs nacionaluri kanonmdeblobaSi gaa-

farToon momxmareblis cneba da masSi moiazron, aseve, iuridiuli pirebi da fizikurebi 

pirebi, romlebic momxmareblis uflebebis dacvis direqtivis 2 (1) muxlis Tanaxmad ar 

iTvlebian momxmareblebad.12

germaniis samoqalaqo kodeqsis me-13 paragrafis Tanaxmad, „momxmarebeli aris nebi-

smieri fizikuri piri, romelic debs iseT garigebas, romelic ar ganekuTvneba mis same-

warmeo an profesiul saqmianobas“.13 amasTanave, germaniis sasamarTlo praqtikis mixedviT, 

momxmareblis uflebebis damcavi normebi, garkveulwilad, vrceldeba dasaqmebulzec, 

romelic ar aris TviTdasaqmebuli.14 amis sapirispirod, evropis marTlmsajulebis sa-

samarTlos “Patrik vs. Pinto” gadawyvetilebis Tanaxmad, momxmareblis farTo ganmarteba 

miuRebelia da igi unda Semoifarglebodes, mxolod, fizikuri piriT.15 

8 Direc  ve 2011/83/EU of The European Parliament and of The Council of 25 October 2011, OJ L 304/64, Ar  cle 2 (1).

9 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 82.

10 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 6, <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

11 Direc  ve 2011/83/EU of The European Parliament and of The Council of 25 October 2011, OJ L 304/64, Ar  cle 1.

12 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 6-7, <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

13 germaniis samoqalaqo kodeqsi, meore redaqtirebuli gamocema, WeWelaSvili z. (mTargmneli), CaCaniZe e., 

darjania T. (red.), Tb., 2019, paragrafi 13.

14 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 84.

15 Case C-361/89, Patrice Di Pinto, [1991], ECR I-01189; Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, 
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saqarTveloSi moqmedi kanonmdebloba, germaniis msgavsad, momxmareblis uflebebis 

dacvis direqtiviT gansazRvrul definicias iziarebs. Tumca, germaniisgan gansxvavebiT, 

saqarTveloSi sasamarTlo SezRuduli iqneba momxmareblis cneba Zalian gaafarToos 

da masSi moiazros iuridiuli pirebi (mag. arakomerciuli iuridiuli pirebi,16 mcire 

da saSualo zomis sawarmoebi, patara da saSualo zomis sawarmoebi17), radgan kanonis 

ganmartebiTi baraTi gansazRvravs, rom saxelmwifo politika xels uwyobs „fizikuri 

piris uflebebis dacvis zogad principebs, romelic saxelSekrulebo urTierTobaSi Se-

dis movaWresTan...“.18 

1.2. movaWris cneba

momxmareblis uflebebis dacvis direqtivis 2 (2) muxli movaWres ganmartavs, rogorc 

„nebismier fizikur an iuridiul pirs, miuxedavad misi kerZo an sajaro sakuTrebaSi 

arsebobisa, romelic Tavad, maT Soris misi saxeliT an mis nacvlad moqmedi piris sa-

SualebiT, moqmedebs winamdebare direqtiviT gansazRvrul xelSekrulebasTan dakavSire-

buli misi vaWrobis, biznesis, xelobis an profesiis miznebisTvis“.19 

miuxedavad direqtivis am ganmartebisa, evropis marTlmsajulebis sasamarTlo 

praqtikaSi sasamarTlo rig garemoebebs afasebs. evropis marTlmsajulebis sasamarT-

lo „Kamenova“-s saqmeSi aRniSnavs, rom „movaWris“ definicia met-naklebad identuradaa 

ganmartebuli evrokavSiris 2005/29/EC direqtivasa da evrokavSiris adamianis uflebebis 

dacvis direqtivaSi.20 Sesabamisad, gamomdinare 2005/29/EC direqtivis safuZvelze ganvi-

Tarebuli sasamarTlo praqtikidan, yovel konkretul SemTxvevaSi Semdegi kriteriume-

bis safuZvelze unda dadgindes ramdenad aris konkretuli subieqti movaWre: „vaWroba 

organizebul xasiaTs atarebs Tu ara; vaWroba gamiznulia, Tu ara mogebis miRebisken; 

gaaCnda Tu ara gamyidvels iuridiuli statusi, romelic maT saSualebas aZlevda eweod-

nen komerciul saqmianobas; gaaCnia Tu ara mxares gasayidi nivTis Sesaxeb informacia, ro-

melic ar gaaCnia momxmarebels da romelic mas ufro xelsayrel mdgomareobaSi ayenebs 

da sxva kriteriumebi“.21

Tumca, evropis marTlmsajulebis sasamarTlos ganmartebiT, es winapirobebi ar ar-

ian amomwuravi. ufro metic sasamarTlo xazs usvams, rom Tundac saxeze iyos erTi an 

ori kriteriumi, es avtomaturad ar niSnavs, rom piri movaWrea.22 amdenad, sasamarTlo 

praqtikiT  movaWred ganixileba piri, romelic momxmarebelTan SedarebiT „Zlier“ md-

gomareobaSi imyofeba.

Journal of Law, №1, 2014, 83.

16 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 111.

17 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 83.

18 „momxmareblis uflebebis dacvis Sesaxeb“ saqarTvelos kanonis proeqtze ganmartebiTi baraTi, a.g) nawili,  
<h  ps://info.parliament.ge/fi le/1/BillReviewContent/113041> [10.04.2023].

19 evroparlamentisa da sabWos 2011 wlis 25 oqtombris direqtiva 2011/83/EC, ssm vebgverdi, 20/02/2019, muxli 2 (2).

20 Case C-105/17, Komisia Za Zash  ta Na Potrebitelite v Evelina Kamenova, [2018] ECR, Para(s). 27-30.

21 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 6, <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

22 iqve, Case C-105/17, Komisia Za Zash  ta Na Potrebitelite v Evelina Kamenova, [2018] ECR, Para(s). 27 – 29, 34 – 40 and 45.
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2. momxmareblisTvis informaciis miwodebis valdebuleba

xelSekrulebis dadebis Taobaze gadawyvetilebis misaRebad, momxmarebelma garkveu-

li informacia unda miiRos.1 aqedan gamomdinare, movaWrem  momxmarebels  informacia 

unda miawodos winasaxelSekrulebo etapze, romlis mizania momxmareblis  informire-

buli arCevanis uzrunvelyofa.2 amasTanave, informaciis miwodebis valdebulebasa da 

standartebTan dakavSirebiT gansxvavebulia midgoma erTi mxriv, sarewis teritoriaze 

dadebuli, xolo, meore mxriv, sarewis gareT da distanciurad dadebuli xelSekrule-

bebisTvis.

momxmareblis uflebebis dacvis direqtivis me-5 muxlSi mocemulia is  informa-

cia, romlis miwodeba movaWres winasaxelSekrulebo etapze kanoniT evaleba.3 kerZod, 

movaWrem momxmarebels unda miawodos informacia:

1. saqonlisa da  momsaxurebis ZiriTadi Tvisebebis Sesaxeb;

2. movaWris vinaobis da adgilsamyoflis Sesaxeb;

3. saqonlis an momsaxurebis  fasisa da xarjebis Sesaxeb;

4. SesrulebasTan dakavSirebuli detalebis Taobaze;

5. garantiasa da Semdgomi momsaxurebis Taobaze;

6. xelSekrulebis xangrZlivobisa  da Sewyvetis Sesaxeb da a.S.

2.1. movaWrisa da Suamavlis valdebulebebis gamijvna

momxmareblis identobis Taobaze informaciis miwodebis valdebulebis Tvalsazris-

iT, sakmaod aqtualuria movaWris da Suamavlis (onlain gamyidvelis) valdebulebebisa da 

pasuxismgeblobis gamijvnis sakiTxi. 

evrokavSiris marTlmsajulebis sasamarTlom araerT gadawyvetilebaSi aRniSna, rom 

sakiTxi imis Taobaze Suamavals ekisreba Tu ara movaWris valdebulebebi an unda ganix-

ilebodes, Tu ara movaWred, damokidebulia imaze, momxmareblis TvalTaxedvidan, Sua-

mavali ramdenad warmoaCens sakuTar Tavs  saqonlis mesakuTre-gamyidvelad, ramdenad 

qmnis gaugebrobas da tovebs  araswor STabeWdilebas momxmareblebTan mis rolTan da-

kavSirebiT.4 onlain platformaze savaWro urTierTobebTan dakavSirebiT, onlain gamy-

idveli, momxmareblis TvalTaxedvidan gamomdinare, SeiZleba ganixilebodes movaWred 

da ekisrebodes winasaxelSekrulebo informaciis,5 aseve  onlain platformasa da gamy-

idvels Soris pasuxismgeblobis gamijvnis Taobaze informaciis miwodebis valdebuleba, 

1 General Consumer Law, Theore  cal Background Document, Ireland, Version 1, 2020, 4, <h  ps://www.beuc.eu/sites/default/fi les/
publica  ons/consumerpro_consumer_rights_tbd_ie.pdf> [12.05.2023].

2 Waddington L., Reading a Duty to Provide Accessible Pre Contractual Informa  on for Consumers with Disabili  es into EU Consumer 
Protec  on Law, Journal of Consumer Policy, Vol. 45, №2, 2022, 318.

3 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 130.

4 Case C-149/15, Wathelet, [2016] ECR, Para(s). 33 – 34; Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of 
the European Parliament and of the Council on Consumer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 27, <h  ps://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021XC1229(04)&from> [28.042023].

5 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 28,  <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

jivan mkirtCiani



307

kerZo  samarTlis  mimoxilva 

programuli xarvezebis SemTxvevaSi.6

movaWris identobis Sesaxeb informaciis miwodebis valdebuleba ZiriTadad or fun-

qcias asrulebs:

1. momxmarebelma icodes, Tu visTan debs garigebas, SemdgomSi kontrahentis vinaobaSi 

Secdomis daSvebis Tavidan acilebisa da misi survilis Sesabamisi arCevanis gakeTebis mizniT;

2. da  movaWresTan efeqtiani komunikaciis damyareba da marTlmsajulebaze efeqtiani 

wvdomis uzrunvelyofa.7

amdenad, mniSvnelovania, rom momxmarebelma icodes gamyidvelis vinaoba, hqondes in-

formacia imis Taobaze gamyidveli aris movaWre, Tu ubralod Suamavali, raTa   SeeZlos  

momxmareblis uflebebis dasacavi kanoniT gaTvaliswinebuli  upiratesobebis gamoyeneba.8

2.2. informaciis miwodebis valdebuleba distanciurad da sarewis 
gareT dadebul xelSekrulebebSi

eleqtronuli teqnologiebis saSualebiT warmoSobili distanciuri urTierTobebi, 

kerZod, distanciuri vaWroba,  aZlevs saqonlis gayidvisa da momsaxurebis SemoTavazebis 

unikalur SesaZleblobas.9 am SesaZleblobas aqtiurad iyeneben mewarmeebi, romlebic, 

TandaTanobiT, komunikaciis distanciuri saSualebebis gamoyenebas upiratesobas aniWe-

ben.10 aRniSnulma inovaciurma ganviTarebam da progresma aucilebeli gaxada Sesabamisi 

samarTlebrivi regulaciebis miReba, maT Soris momxmareblis uflebebis dacvis kuTxiT.11 

distanciurad dadebuli xelSekrulebebis specifika ganpirobebulia Semdegi ZiriT-

adi faqtorebiT: xelSekrulebis dadeba virtualur garemoSi;12 tranzaqciebis trans-

sasazRvro buneba; reklama, rogorc produqtis Sesaxeb informaciis miRebis erTaderTi 

saSualeba momxmareblisTvis, rac mas gansakuTrebiT daucvel mdgomareobaSi ayenebs.13 

aqedan gamomdinare, Tu momxmarebels xelSekrulebis dadebis nebismier etapze SeuZlia 

misTvis sasurveli saqonlis daTvaliereba, maSin aRniSnuli xelSekruleba ar CaiTvleba 

distanciurad dadebuli.14 amdenad, rogorc ofertis, aseve aqceptis dros, aucilebe-

lia komunikacia damyardes erTi an meti eleqtronuli saSualebiT -  internetiT, tele-

foniT, eleqtronuli fostiT da a.S. anu, aucilebelia xelSekrulebis dadeba araTanmy-

6 General Consumer Law, Theore  cal Background Document, Ireland, Version 1, 2020, 9, <h  ps://www.beuc.eu/sites/default/fi les/
publica  ons/consumerpro_consumer_rights_tbd_ie.pdf> [12.05.2023].

7 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 131.

8 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 28,  <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

9 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 98.

10 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 225.

11 lakerbaia T., distanciurad dadebul xelSekrulebebSi momxmarebelTa uflebebis dacvis evropuli modeli 

xelSekrulebis uaryofis uflebis magaliTze, Jurn. „samarTlis Jurnali“, №1, 2016, 89.

12 iqve.

13 Alqodsi E., The Right to Pre-Contractual Informa  on in E-Commerce Consumer Contracts: UAE Law and Compara  ve Perspec  ves, 
Journal of Legal, Ethical and Regulatory Issues 24, 2021, 1.

14 Chris  an, T. F., Pre-Contractual Du  es - From the Acquis to the Common Frame of Reference, Common Frame of Reference and Exi-
s  ng EC Contract Law, 2008, 12-17, <h  p://papers.ssrn.com/sol3/papers.cfm?abstract_id=1349692> [29.05.2023].



308

of pirebs Soris.15

aRsaniSnavia, rom gsk-is 312 (b) (2) paragrafi, gansxvavebiT saqarTvelos kanonmdeblo-

bisgan, iTvaliswinebs aseve distanciuri sakomunikacio saSualebebis cnebas, romlis Ta-

naxmad „distanciur sakomunikacio saSualebebs miekuTvneba sakomunikacio saSualebebi, 

romlebic SeiZleba gamoyenebul iqnes momxmarebelsa da mewarmes Soris, xelSekrulebis 

momzadebisa Tu dadebisaTvis xelSekrulebis mxareTa erTdrouli fizikuri daswrebis 

gareSe, kerZod, aseTebia: werilebi, katalogebi, satelefono zarebi, faqsebi, eleqtro-

nuli fosta, aseve tele da mediaservisi“. 

rac Seexeba sarewis gareT dadebul xelSekrulebebs, saqarTvelos kanonmdeblobis 

Tanaxmad, „sarewi aris nebismieri uZravi obieqti an moZravi obieqti, sadac movaWre Cveu-

lebriv, komerciul saqmianobas axorcielebs“.16 faqtobrivad, msgavs ganmartebas moi-

cavs momxmareblis uflebebis dacvis direqtivac.17 aqve, ismis kiTxva, ra igulisxmeba 

„Cveulebriv komerciul saqmianobaSi“?

evrokavSiris marTlmsajulebis sasamarTlos ganmartebiT, gamoTqma „Cveulebrivi“ 

unda gagebul iqnes imgvarad, rom gansaxilveli saqmianoba  gansaxilvel SenobaSi aris 

„normaluri saqmianoba“.18 aqedan gamomdinare, sakiTxi yovel konkretul SemTxvevaSi, 

individualurad unda Sefasdes saqonlisa da momsaxurebis tipisa da movaWris komer-

ciuli praqtikis gaTvaliswinebiT.19 amdenad, sarewis gareT dadebulad unda CaTvalos 

xelSekruleba, romelic dadebulia iseT adgilas, romelic ar aris movaWris Cveule-

brivi/normaluri saqmianobis teritoria. sarewis gareT dadebuli xelSekrulebebis mag-

aliTad unda CavTvaloT sazogadoebrivi TavSeyris adgilebi, plaJebi, sazogadoebrivi 

transporti, kerZo saxlebi, momxmareblis samuSao adgili da a.S.20 am tipis garigebebSi, 

momxmarebeli garigebas debs dauyovnebliv, informaciis naklebobisa da moulodnelo-

bis efeqtis zegavleniT, rac ganapirobebs urTierTobis specifikas.

informaciis miwodebis valdebuleba ufro did mniSvnelobas iZens distanciurad 

da sarewis gareT dadebuli xelSekrulebebis dadebisas, da movaWres evaleba momxmare-

blisTvis damatebiT miawodos informacia yovelgvari safuZvlis miTiTebis gareSe xe-

lSekrulebidan gasvlis uflebis Taobaze, aseve informacia xarjebsa da finansur ga-

rantiebTan dakavSirebiT, sasamarTlos gareSe gasaCivrebisa da anazRaurebis Sesaxeb, 

„movaWris faqtobrivi misamarTis Sesaxeb, Tu is gansxvavdeba iuridiuli misamarTis-

gan“21 da a.S.

15 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 234.

16 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli  4 (1) (k).

17 evroparlamentisa da sabWos 2011 wlis 25 oqtombris direqtiva 2011/83/EC, vebgverdi, 20/02/2019, muxli 2 

(9) (a) (b).

18 Case C-485/17, Verbraucherzentrale Berlin, [2018] ECR, Para. 46.

19 iqve.

20 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 19,  <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

21 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 10 (1) (a).
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3. informaciis miwodebis standartebi

movaWres aqvs momxmareblisTvis winasaxelSekrulebo informaciis miwodebis up-

irobo valdebuleba,22 romelic qveynis pozitiuri kanonmdeblobidan gamomdinareobs. 

amasTanave, aranakleb mniSvnelovania, Tu momxmarebels rogor da ra gziT unda miewo-

dos informacia.23 aqedan gamomdinare erTmaneTisgan unda ganvasxvaoT informaciis gam-

JRavnebis da informaciis gamWvirvale formiT miwodebis valdebulebebi.24

saqarTvelos kanonmdeblobis Tanaxmad, „xelSekrulebis dadebamde movaWre val-

debulia momxmarebels saqarTvelos saxelmwifo enaze, mkafiod da gasagebad miawodos 

utyuari da sruli informacia“,25 xolo evrokavSiris regulaciebis Tanaxmad, movaWrem 

informacia unda miawodos mkafio da gasagebi formiT,26 momxmarebelTan saxelSekrule-

bo urTierTobaSi Sesvlamde. informaciis „mkafiod da gasagebad“ miwodebis moTxovna 

gulisxmobs, rom savaldebulod misawodebeli informaciis calkeuli elementebi unda 

mieqces momxmareblis yuradRebas.27

dRes, rodesac teqnologiebis ganviTarebasTan erTad, bevri informaciaa xelmis-

awvdomi momxmareblisTvis, miCneulia, rom informaciis simravle iseTive negatiurad 

moqmedebs momxmareblis informirebul arCevanze, rogorc informaciis ararseboba. Sez-

Ruduli SemecnebiTi SesaZleblobasa da drois gamo, adamianebs uWirT bevri informaci-

is aTviseba.28 amdenad, momxmarebeli, movaWresTan SedarebiT, sust mdgomareobaSia, ar-

amarto saTanado informaciis arqonis,29 aramed, informaciaze SeuzRudavi wvdomisa da 

simravlis gamo.30 am problematuri sakiTxis gadawyvetis erT-erTi efeqturi gzaa misa-

wodebeli informaciis Semcireba da adekvatur CarCoebSi moqceva.31 zustad am sakiTxTan 

mimarTebaSi did mniSvnelobas iZens informaciis gamWvirvale formiT miwodebis stand-

22 Tscherner E. M., Can Behavioral Research Advance Mandatory Law, Informa  on Du  es, Standard Terms and Withdrawal Rights? 
Austrian Law Journal, №1, 2014, 147.

23 Waddington L., Reading a Duty to Provide Accessible Pre Contractual Informa  on for Consumers with Disabili  es into EU Consumer 
Protec  on Law, Journal of Consumer Policy, Vol. 45, №2, 2022, 308.

24 lakerbaia T., xelSekrulebis uaryofis ufleba: qarTuli da evropuli saxelSekrulebo samarTlis Sedare-

biTi analizi, Tb., 2016, 132; Bar-Gill O., Ben-Shahar O., Regulatory Techniques in Consumer Protec  on: A Cri  que of Euro-
pean Consumer Contract Law, New York University Law and Economics Working Papers, 2012, 12-13.

25 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm vebgverdi, 06/04/2022, muxli 5 (1).

26 evroparlamentisa da sabWos 2011 wlis 25 oqtombris direqtiva 2011/83/EC, vebgverdi, 20/02/2019, 34-e 

ganmarteba, muxli 5 (1).

27 Guidance on the Interpreta  on and Applica  on of Direc  ve 2011/83/EU of the European Parliament and of the Council on Consu-
mer Rights, Offi  cial Journal of the European Union, C 525/1, 2021, 22, <h  ps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE-
LEX:52021XC1229(04)&from> [28.042023].

28 Tscherner E. M., Can Behavioral Research Advance Mandatory Law, Informa  on Du  es, Standard Terms and Withdrawal Rights?, 
Austrian Law Journal, №1, 2014, 148.

29 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2021 wlis 25 maisis №as-180-2021 gad-

awyvetileba, 23; saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2019 wlis 28 ivnisis №as-586-

2019 gadawyvetileba, veli 30; saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2019 wlis 17 

maisis №as-237-2019   gadawyvetileba, veli 32; saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2022 wlis 30 maisis №as-910-2020 gadawyvetileba, veli 22; Case C-137/08, VB Pénzügyi Lízing, [2010] ECR I-10847,  para 46; 
Case C-397/11, Jőrös, [2013] ECR, Para. 38.

30 Lakerbaia T., European Standard for Informed Consumer, Journal of Law, №1, 2015, 126.

31 Tscherner E. M., Can Behavioral Research Advance Mandatory Law, Informa  on Du  es, Standard Terms and Withdrawal Rights?, 
Austrian Law Journal, №1, 2014, 149.
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arts, romelSic igulisxmeba misawodebeli informaciis moculoba da xarisxi erTdrou-

lad.32 maSasadame informacia unda miewodos martivi da gasagebi eniT,33 informaciis 

teqsti unda iyos logikurad, gaazrebulad da Tanmimdevrulad Sedgenili, specialu-

ri terminebi, SeZlebisdagvarad, minimalurad unda iyos gamoyenebuli da informacia  

wakiTxvadi/aRqmadi unda iyos.

4. informaciis miwodebis valdebulebis darRvevis samarTlebrivi 
Sedegebi

„momxmarebels xeli unda miuwvdebodes efeqtur samarTlebriv dacvis saSualebeb-

ze im SemTxvevaSi, Tu movaWreebi ver daakmayofileben winasaxelSekrulebo informaci-

asTan dakavSirebul debulebebs“.34 Tumca, momxmareblis uflebebis dacvis direqtiva ar 

azustebs movaWris mier momxmareblisTvis informaciis miwodebis valdebulebis darRve-

va ra samarTlebriv SedegebTan SeiZleba iyos dakavSirebuli da aRniSnul sakiTxs wevri 

saxelmwifoebis nacionaluri kanonmdeblobis regulirebis sferoSi tovebs.

saqarTvelos kanonmdeblobis Tanaxmad, movaWris mier momxmareblisTvis informaciis 

miwodebis valdebuleba gamomdinareobs momxmareblis uflebebis dacvis Sesaxeb kanoni-

dan, amdenad winasaxelSekrulebo etapze am valdebulebis darRveva gamoixateba kanoniT 

dadgenili valdebulebis SeusruleblobaSi an arasaTanado formiT SesrulebaSi. val-

debulebis SeusruleblobaSi unda vigulisxmoT, magaliTad, konkretuli informaciis 

saerTod ar miwodeba, xolo arasaTanado SesrulebaSi - informaciis miwodeba kanoniT 

dadgenili standartebis darRveva, magaliTad, gadaWarbebuli odenobiT informaciis 

miwodeba35 an bundovani da gaurkveveli informaciis miwodeba.36

4.1. momxmareblis uflebebis dacvis kanonidan gamomdinare 
samarTlebrivi Sedegebi

rogorc aRiniSna, movaWres aqvs momxmareblis mier gasawevi xarjebis, saqonlisa da 

momsaxurebis fasis an da fasis gamoTvlis wesis Taobaze informaciis miwodebis val-

debuleba. am valdebulebis Seusruleblobis SemTxvevaSi, kanoni momxmarebels aTavi-

suflebs am damatebiTi xarjebis gawevisgan.37 amis msgavsad, eleqtronuli saSualebis 

gamoyenebiT xelSekrulebebis dadebisas, kanoni movaWres  avaldebulebs momxmarebels  

uzrunvelyos saTanado informaciiT, rom „SekveTis ganTavseba momxmareblisTvis gadax-

dis valdebulebas warmoSobs“.38 Tu movaWrem daarRvia aRniSnuli valdebuleba, „momx-

32 Lakerbaia T., European Standard for Informed Consumer, Journal of Law, №1, 2015, 126.

33 iqve.

34 evroparlamentisa da sabWos 2009 wlis 14 ianvris direqtiva 2008/122/EC momxmareblis dacvis Sesaxeb Taim-

Seris, grZelvadiani dasvenebis xelSekrulebis, gadayidvisa da gacvlis xelSekrulebebis zogierT aspeqtTan 

dakavSirebiT, vebgverdi, 12/06/2020, ganmarteba 12.

35 inglisur samarTalSi gadaWarbebuli odenobiT informaciis miwodeba informaciis gaumJRavneblobad iT-

vleba; ix. lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 153.

36 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 26 (2).

37 iqve, muxli 5 (6).

38 iqve, muxli 12 (2), pirveli winadadeba.
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marebels gadaxdis  valdebuleba ar warmoeSoba“.39

movaWris mier, distanciuri da sarewis gareT dadebuli xelSekrulebebis dadebi-

sas, xelSekrulebidan 14 kalendaruli dRis vadaSi gasvlis uflebis Taobaze infor-

maciis miuwodebloba iwvevs kanoniT dadgenili 14 kalendaruli dRis 12 Tvemde gax-

angrZlivebas.40 amavdroulad, xelSekrulebaze uaris Tqmis SemTxvevaSi, “...saqonlis 

fasis Semcirebis Sedegad warmoSobili sxvaobis dafarvis valdebuleba momxmarebels ar 

daekisreba, Tu movaWrem mas am kanoniT gaTvaliswinebuli xelSekrulebaze uaris Tqmis 

uflebis Sesaxeb sruli informacia ar miawoda“.4142 garda amisa, Tu movaWrem wina-

saxelSekrulebo etapze momxmarebels ar miawoda informacia, xelSekrulebidan gasvlis 

SemTxvevaSi saqonlis dabrunebasTan dakavSirebuli xarjebis Sesaxeb, maSin kanoni momx-

marebels aTavisuflebs aseTi xarjebis gawevisganac.43

4.2. garigebis Secileba

„garigeba aris calmxrivi, ormxrivi an mravalmxrivi nebis gamovlena...“.44 Sesabamisad, 

gamoricxulia garigebis arseboba nebis gamovlenis gareSe.45„nebis gamovlena aris konk-

retuli samarTlebrivi Sedegis dadgomisken mimarTuli subieqturi nebis obieqturad 

Secnobadi gacxadeba“.46 amasTanave, gamoricxuli ar aris, rom obieqturad gamovlenili 

neba ar Seesabamebodes, nebis gamomvlenis subieqtur, Sinagan nebas. aseT SemTxvevas nebis 

nakli ewodeba.47 bunebrivia, rom informaciis miuwodebloba an arasaTanado formiT mi-

wodeba  SeiZleba arsebiTi zegavlena iqonios momxmareblis nebis formirebaze. amdenad, 

naSromis am nawilSi ganxiluli iqneba, Tu momxmareblisTvis informaciis miwodebis val-

debulebis darRveva ra zegavlena SeiZleba iqonios momxmareblis nebis formirebaze da 

CaiTvalos motyuebiT an SecdomiT dadebul garigebebad.

4.2.1. informaciis miwodebis valdebulebis darRveva da SecdomiT 
dadebuli garigebebi

„Secdoma aris mxaris mcdari warmodgena SemTxvevis Semadgenlobaze“.48 Secdoma Tanx-

mobis xarvezad iqceva, radgan mxare garigebis dasadebad nebas gamoavlens mcdari war-

39 iqve, muxli 12 (2),  meore winadadeba.

40 iqve, muxli 13 (8) (9).

41 iqve, 13 (2), bolo winadadeba.

42 msgavs regulaciebs iTvaliswinebs  momxmareblis uflebebis dacvis direqtivac; ix. evroparlamentisa da 

sabWos 2011 wlis 25 oqtombris direqtiva 2011/83/EC, vebgverdi, 20/02/2019, ganmarteba 43, muxli 10.

43 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm vebgverdi, 06/04/2022, muxli 15 (4) (b), 

pirveli winadadeba.

44 saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis uwyebani, 31, 24/07/1997, muxli 50.

45 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 360.

46 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 237.

47 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 360.

48 darjania T., Wanturia l. (red.), samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi 

debulebani, muxli 72, veli 3, Tb., 2017, 411. 
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modgenis zemoqmedebiT.49 

SecdomiT dadebul garigebebSi ziani adgeba im mxares, vinc Secdomas uSvebs, xolo 

garigebis mxare keTilsindisierad asrulebs nakisr valdebulebas.50  amdenad, kanonmde-

beli Secilebis uflebas aZlevs im mxares, vinc Secda. samomxmareblo xelSekrulebebis 

SemTxvevaSi, movaWre keTilsindisierad asrulebs informaciis miwodebis valdebulebas 

da momxmarebeli, subieqturi aRqmisa da araswori warmodgenis Sedegad uSvebs Secdomas. 

Sesabamisad, Secdoma ar iqneba movaWris mier valdebulebis darRvevis Sedegad warmo-

Sobili Secilebis uflebis safuZveli.

4.2.2. informaciis miwodebis valdebulebis darRveva, rogorc   
motyueba

SecdomiT dadebuli garigebebisgan gansxvavebiT, motyuebiT dadebul garigebebSi 

piris nebis Tavisufal formirebaze zegavlenas axdens meore mxaris mizanmimarTuli, 

ganzraxi qmedeba.51 saqarTvelos uzenaesi sasamarTlos ganmartebiT, „motyueba garige-

baSi xelyofs erTi mxaris ndobas meore mxaris keTilsindisier qcevasTan mimarTebiT“.52 

amdenad, motyueba aris garigebis erTi mxaris (an mesame piris) mier meore mxaris „cdomile-

baSi ganzrax Seyvana“,53 araswori rwmenis Camoyalibebis gziT,54 raTa am ukanasknelma 

garigebis dasadebad Tanxmoba ganacxados.

amasTanave, motyueba SesaZlebelia rogorc aqtiuri moqmedebiT, iseve umoqmedobiT.55 

kerZod, usamarTlo komerciuli saqmianobis sakanonmdeblo mowesrigebis qarTuli mid-

goma, romelic arsebiTad hgavs evrokavSiris usamarTlo komerciuli praqtikis direq-

tivis regulaciebs,56 krZalavs iseT moqmedebas, romelic SesamCnevad aferxebs momxmareb-

els miiRos informirebuli gadawyvetileba da romelic momxmarebels ubiZgebs iseTi 

gadawyvetilebis miRebisken, rasac momxmarebeli sxvagvarad ar miiRebda.57 aseT moqmede-

bad “...miiCneva momxmareblisTvis mcdari informaciis miwodeba an informaciis imgvarad 

miwodeba ..., ramac gamoiwvia an SesaZloa gamoiwvios momxmareblis motyueba da ris gamoc 

momxmarebelma dado an SesaZloa dados garigeba, romelsac sxvagvarad ar dadebda“.58

xolo dumiliT motyuebis SemTxvevaSi movaWre dums da ar awvdis im informacias, rom-

49 Alqodsi E., The Right to Pre-Contractual Informa  on in E-Commerce Consumer Contracts: UAE Law and Compara  ve Perspec  ves, 
Journal of Legal, Ethical and Regulatory Issues 24, 2021, 6.

50 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 365.

51 iqve, 376.

52 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2023 wlis 26 ianvris №as-623 -2021 gad-

awyvetileba, veli 13.

53 axvlediani z., Wanturia l., axvlediani z., zoiZe b., jorbenaZe s. (red.), saqarTvelos samoqalaqo kodeqsis ko-

mentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, muxli 81, Tb., 2002, 239.

54 Alqodsi E., The Right to Pre-Contractual Informa  on in E-Commerce Consumer Contracts: UAE Law and Compara  ve Perspec  ves, 
Journal of Legal, Ethical and Regulatory Issues 24, 2021, 6.

55 saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis uwyebani, 31, 24/07/1997, muxli 81.

56 Direc  ve 2005/29/EC of The European Parliament and of The Council of 11 May 2005, OJ L 149/22.

57 iqve, Ar  kles 2 (e) and 5 (2) (b); saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, 06/04/2022, muxli 24 (2).

58 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 24 (2). ix. Direc  ve 
2005/29/EC of The European Parliament and of The Council of 11 May 2005,  OJ L 149/22, Ar  kle 6 (1).
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kerZo  samarTlis  mimoxilva 

lis gamJRavneba evaleba kanoniT59 da movaWre amas elodeboda keTilsindisierad.60 amasTan 

erTad, marTebulia mosazreba, rom aq ar igulisxmeba piris subieqturi molodini, aramed 

mas obieqturad unda hqondes informaciis miRebis molodini, maT Soris keTilsindisierebis 

zogadi principis61 an/da sxva specialuri kanonidan gamomdinare. amasTanave, kanoniT ikrZa-

leba „umoqmedobiT gamoxatuli SecdomaSi Semyvani komerciuli saqmianoba“,62 anu saqmianoba  

rodesac „...informaciis faqtobrivi Sinaarsi ar Seicavs arsebiT informacias, romelic saSu-

alo momxmarebels informirebuli gadawyvetilebis misaRebad sWirdeba...“ an am “ … informa-

cias momxmarebels bundovnad, gaurkvevlad an udrood awvdis..., ris Sedegadac momxmarebeli 

debs an SesaZloa dados garigeba, romelsac am informaciis miRebis SemTxvevaSi ar dadeb-

da“.63 arabTa gaerTianebul emiratebis samomxmareblo samarTalSi moqmedebs prezumfcia, 

rom is informacia, romlis miwodebis valdebulebac movaWres aqvs, yvela SemTxvevaSi momx-

mareblisTvis mniSvnelovania64 da momxmareblis moTxovnis gareSec unda miewodos. xolo, 

evropul qveynebSi aqtiuri moqmedebiT an umoqmedobiT ganzrax informaciis gamJRavnebis 

valdebulebis darRveva garigebis dasadebad momxmareblis nebis gamosavlenad, aseve iTvle-

ba motyuebad.65 amdenad, Tu movaWre momxmarebels, Segnebulad,66 mcdar cnobebs awvdis an 

malavs namdvil informacias, „acnobierebs, rom mis mier miwodebuli mcdari cnobiT an swori 

cnobis damalviT, kontrahents uqmnis araswor warmodgenas an amyarebs ukve Seqmnil warmodge-

nas“,67 iTvaliswinebs, rom motyuebis gareSe meore mxare garigebis dasadebad nebas ar gamoav-

lenda68 da surs aseTi Sedegi, maSin aseTi garigeba motyuebiT dadebul garigebad CaiTvleba.

4.3. xelSekrulebidan gasvla

direqtiva iTvaliswinebs xelSekrulebidan  yvelanairi miznis miTiTebis gareSe gasv-

lis SesaZleblobas,69 romelic erTnairad aris mowesrigebuli evrokavSiris terito-

riaze. amasTan erTad,  aRniSnuli SesaZlebloba vrceldeba mxolod distanciurad da 

59 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxlebi me-5, me-6, me-10, me-

11, me-12.

60 saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis uwyebani, 31, 24/07/1997, muxli 81 (2).

61 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 341-342.

62 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 26; Sdr. Direc  ve 2005/29/
EC of The European Parliament and of The Council of 11 May 2005,  OJ L 149/22, Ar  kle 7.

63 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 26 (1) (2).

64 Alqodsi E., The Right to Pre-Contractual Informa  on in E-Commerce Consumer Contracts: UAE Law and Compara  ve Perspec  ves, 
Journal of Legal, Ethical and Regulatory Issues 24, 2021, 8.

65 lakerbaia T., zaaliSvili v., zoiZe T., momxmarebelTa uflebebis dacvis samarTali, Tb., 2018, 153.

66 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tb., 2011, 378.

67 rusiaSvili g., Wanturia l. (red.), samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zo-

gadi debulebani, muxli 81, veli 18, Tb., 2017, 468.

68 saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis uwyebani, 31, 24/07/1997, muxli 81 (1), pirveli 

winadadeba; ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 343;  rusiaSvili g., 

Wanturia l. (red.), samoqalaqo kodeqsis komentari, wigni pirveli, samoqalaqo kodeqsis zogadi debulebani, 

muxli 81, veli 18, Tb., 2017, 468.

69 Tscherner E. M., Can Behavioral Research Advance Mandatory Law, Informa  on Du  es, Standard Terms and Withdrawal Rights? 
Austrian Law Journal, №1, 2014, 153.
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sarewis gareT dadebul garigebebs.70 

„momxmarebels ufleba aqvs, yovelgvari safuZvlis miTiTebis gareSe Tqvas uari dis-

tanciur xelSekrulebaze an/da sarewis gareT dadebul xelSekrulebaze 14 kalendaruli 

dRis ganmavlobaSi“.71 aRniSnuli moqnili meqanizmi, Tavisi uflebebis sarealizaciod, 

momxmarebels uqmnis damatebiT garantiebs.72 mocemuli ufleba upirveles yovlisa 

momxmarebels icavs naCqarevi gadawyvetilebis miRebidan.73

marTalia, yvelanairi mizezis gareSe xelSekrulebaze uaris Tqmis uflebis warmo-

Soba, pirdapir, movaWris mier informaciis miwodebis valdebulebis darRvevas ar ukav-

Sirdeba, Tumca, igi avtomaturad am valdebulebis darRvevis samarTlebriv Sedegadac 

unda CaiTvalos. 

4.4. naklovani Sesruleba

movaWres erTis mxriv, evaleba miawodos informacia saqonlis ZiriTadi maxasiaTe-

blebis Sesaxeb, maT Soris, ar miawodos cru informacia, xolo meore mxriv, ekisreba 

xelSekrulebiT gaTvaliswinebuli pirobebis Sesabamisi saqonlis gadacemis valdebule-

ba.74  Sesabamisad, Tu movaWrem, winasaxelSekrulebo etapze, momxmarebels miawoda cru 

informacia an ar miawoda saTanado informacia nivTis Tvisebebsa da maxasiaTeblebis 

Taobaze, ris Sedegad, am informaciaze dayrdnobiT momxmarebelma garigebis dadebis 

neba gamoavlina,  maSin movaWres ekisreba am SeTanxmebis Sesabamisi saqonlis gadacemis 

valdebuleba. am valdebulebis ar Sesruleba warmoSobs naklovani Sesrulebis SemTx-

vevas. xolo naklovani Sesruleba iwvevs pirveladi valdebulebis darRvevas,75 romlis 

Sedegad  warmoiSoba meoradi moTxovnebis uflebebi.76

movaWris mier ZiriTadi valdebulebis Seusruleblobis Sedegad warmoSobili ze-

moaRniSnuli meoradi moTxovnis uflebebis gamoyeneba momxmarebels  SeuZlia Semdegi 

TanmimdevrobiT:

1. saqonlis usasyidlod SekeTebis an Secvlis moTxovna,77 Tu saqonlis SekeTeba  an 

Secvla saqonlis bunebidan gamomdinare, SesaZlebelia an araTanazomier an Seusabamod 

did xarjs ar moiTxovs;78

2. saqonlis fasis Semcirebis  an xelSekrulebaze uaris Tqmis moTxovna,79 Tu „saqon-

70 evroparlamentisa da sabWos 2011 wlis 25 oqtombris direqtiva 2011/83/EC, vebgverdi, 20/02/2019, muxli 9.

71 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm vebgverdi, 06/04/2022, muxli 14; ix. gsk-is 

paragrafebi 355-360.

72 Lakerbaia T., The Right of Withdrawal in European Consumer Protec  on Law, Journal of Law, №1, 2014, 95.

73 Loos M., Rights of Withdrawal, Centre for the Study of European Contract Law, №9, 2009, 6, <h  p://dx.doi.org/10.2139/ssrn.1350224>, 
[25.05.2023].

74 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm vebgverdi, 06/04/2022, muxli 16 (1).

75 baCiaSvili v., damatebiTi Sesrulebis, xelSekrulebidan gasvlisa da fasis Semcirebis meoradi moTxovnis 

uflebebi nasyidobaSi (saqarTvelosa da germaniis samarTlis mixedviT), Jurn. „qarTuli samarTlis mimoxilva“, 

specialuri gamocema, 2008, 160.

76 samoqalaqo kodeqsis onlain komentari, muxli 490, veli 1, <h  ps://gccc.tsu.ge/>, [11.06.2023].

77 iqve.

78 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 17 (2).

79 iqve, muxli17 (5).
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kerZo  samarTlis  mimoxilva 

lis Secvla an SekeTeba SeuZlebelia“,80 an „movaWrem saqoneli gonivrul vadaSi ar Seake-

Ta an ar Secvala da momxmarebelma xelSekrulebis Sesrulebisadmi interesi dakarga“,81 

an „movaWris mier saqonlis SekeTeba an Secvla momxmarebels mniSvnelovan Seferxebas 

Seuqmnis“.82

4.5. moTxovnaTa da moTxovnaTa samarTlebrivi safuZvlebis 
konkurencia

rogorc zemoT aRiniSna, movaWris mier informaciis miwodebis valdebulebis dar-

Rvevam SeiZleba warmoiSvas sxvadasxva moTxovnis uflebebi da amdenad, gamoiwvios sx-

vadasxva samarTlebrivi Sedegebi. zog SemTxvevaSi, SesaZlebelia ramdenime moTxovnis 

uflebis erTad gamoyeneba, xolo zog SemTxvevaSi, erTi moTxovnis uflebis gamoyene-

ba gamoricxavs meores.83 gamomdinare iqidan, rom ufleba aris „SesaZlebeli (dasaSvebi) 

qcevis zoma“,84 nebis Tavisuflebis principis gaTvaliswinebiT, momxmarebels ufleba aqvs 

airCios erTi mxriv, gamoiyenos Tu ara moTxovnis ufleba, xolo meore mxriv, airCios 

ramdenime moTxovnis uflebidan misTvis sasurveli.

Tu movaWre umalavs saqonlis nakls, am SemTxvevaSi, upirveles yovlisa, mizanSe-

wonilia85 xelSekrulebidan yvelanairi safuZvlis miTiTebis gareSe gasvlis uflebis 

gamoyeneba, Tu xelSekruleba dadebulia distanciurad an sarewis gareT, amasTanave, ar 

aris gasuli momxmareblis uflebebis dacvis kanoniT dadgenili vada.86

Tu momxmarebels ar SeuZlia yovelgvari safuZvlis miTiTebis gareSe uari Tqvas xe-

lSekrulebaze, maSin mas aqvs arCevanis ufleba an gamoiyenos Secilebis ufleba, moiTxo-

vos xelSekrulebis baTilad cnoba da zianis anazRaureba an naklovani Sesrulebis gamo 

meoradi moTxovnebis uflebebi gamoiyenos. im SemTxvevaSi, Tu momxmarebeli kvlav dain-

teresebulia xelSekrulebis SesrulebiT, maSin mas SeuZlia, kanoniT dadgenili winap-

irobebis arsebobisas, valdebulebis darRvevis gamo warmoSobili meoradi moTxovnebi 

gamoiyenos, kerZod moiTxovos saqonlis SekeTeba, Secvla87 an fasis Semcireba.88 ma-

gram, Tu momxmarebeli ukve ar aris dainteresebuli xelSekrulebiT, maSin SeuZlia an 

motyuebis safuZvelze xelSekrulebis baTilad cnoba da zianis anazRaureba moiTxovos 

an gavides xelSekrulebidan da zianis anazRaureba moiTxovos.

amasTan erTad, Tu momxmarebeli iTxovs xelSekrulebidan gasvlas, maSin sax-

ezea moTxovnis samarTlebriv safuZvlebs Soris alternatiuli konkurencia,89 ker-

80 iqve, muxli 17 (5) (a).

81 iqve, muxli 17 (5) (b).

82 iqve, muxli 17 (5) (g).

83 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., 2010, 28.

84 liluaSvili T., samoqalaqo procesualuri samarTali, meore gamocema, Tb., 2005, 54.

85 saqarTvelos kanoni „momxmareblis uflebebis dacvis Sesaxeb“, ssm, 06/04/2022, muxli 13 (1).

86 iqve, muxli 13 (8), Tu movaWrem distanciuri an sarewis gareT dadebuli xelSekrulebidan gasvlis Taobaze 

informacia ar miawoda, maSin vada SeiZleba gaxangrZlivdes 12 Tvemde.

87 iqve, muxli 17 (2), saqonlis Secvlisa da SekeTebis moTxovnis uflebebi pirveli rigis meoradi moTxovnis 

uflebebia. 

88 iqve, muxli 17 (5).

89 CaCava s., moTxovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tb., 2010, 26.
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Zod, xelSekrulebidan gasvla 14 kalendaruli dRis vadaSi (kanonis 13-e muxli) da 

xelSekrulebidan gasvla valdebulebis darRvevis Sedegad (kanonis 17 (5) muxli).90 xe-

lSekrulebidan gasvlisa da garigebis baTilad cnobis moTxovnebis SemTxvevaSi, sxva-

dasxva samarTlebrivi safuZvlebidan gamomdinare moTxovnaTa alternatiuli konkuren-

ciaa,91 xolo fasis Semcirebasa da xelSekrulebidan gasvlas Soris saxezea rogorc erTi 

samarTlebrivi safuZvlidan gamomdinare moTxovnaTa alternatiuli konkurencia (kano-

nis 17 (5) muxli), aseve sxvadasxva samarTlebriv safuZvlebidan gamomdinare moTxovnaTa 

alternatiuli konkurencia (kanonis 17 (5) muxli da kanonis 13 (1) muxli).92

saqonlis SekeTebis (aseve Secvlas) da fasis Semcirebis (aseve xelSekrulebidan gasv-

lis) moTxovnaTa Soris gamomricxavi konkurenciaa, radgan Secvlis da SekeTebis moTx-

ovnis uflebebi upiratesi arian kanonis ZaliT (kanonis 17.2 muxli).93 amasTan erTad, 

ssk-is 490-e muxlis pirveli nawilis danawesidan gansxvavebiT, sadac nivTis Secvlasa 

da  SekeTebas Soris arCevanis ufleba gamyidvels ekuTvnis,94 momxmarebelTa ufle-

bebis dacvis kanoni, gsk-is msgavsad,95 aRniSnuli arCevanis ufleba momxmarebels ani-

Webs. procesualur-samarTlebrivi TvalsazrisiT, saqarTvelos uzenaesi sasamarTlos 

ganmartebiT, moTxovna, damatebiTi Sesrulebis Taobaze, mxarem TviTon unda daayenos da 

sasamarTlo ar aris uflebamosili Tavisi iniciativiT imsjelos aRniSnulze.96

daskvna

statiis dasawyisSi SedarebiTsamarTlebrivi analizis safuZvelze ganxilul iqna, Tu 

vin arian momxmarebeli da movaWre, ra informaciis miwodebis valdebuleba aqvs movaW-

res da am informaciis miwodebisas ra standartis dacva evaleba mas, raSi vlindeba 

valdebulebis darRveva da ra samarTlebriv SedegebTan SeiZleba  iyos dakavSirebuli 

aRniSnuli valdebulebis darRveva.

Sejamebis saxiT, SeiZleba iTqvas, rom momxmareblisTvis informaciis miwodebis val-

debulebis darRvevam SeiZleba sxvadasxva samarTlebrivi Sedegebi gamoiwvios, gamomdin-

are erTi mxriv, misawodebeli informaciisgan, sakanonmdeblo regulaciidan da  faqto-

brivi garemoebebidan, xolo meore mxriv,  momxmareblis miznisa da survilisgan. amasTan 

erTad, mimaCnia, rom aucilebelia momxmareblis uflebebis dacvis kanonSi cvlilebebis 

ganxorcieleba, romlis Sedegad, kanonSi ganimarteba eleqtronuli sakomunikacio sa-

Sualebis cneba, aseve ufro konkretulad da mkafiod iqneba mowesrigebuli momxmare-

blisTvis informaciis miwodebis valdebulebis darRvevis gamo warmosaSobi samarTle-

brivi Sedegebi.97

90 iqve, 27.

91 iqve, 32.

92 iqve, 33.

93 iqve, 32.

94 samoqalaqo kodeqsis onlain komentari, muxli 490, veli 17, 5,  <h  ps://gccc.tsu.ge/> [11.06.2023].

95 germaniis samoqalaqo kodeqsi, meore redaqtirebuli gamocema, WeWelaSvili z. mTargmneli, CaCaniZe e., darja-

nia T. (red.),Tb., 2019, paragrafi 439 (1).

96 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2001 wlis 15 ivnisis №3k/305-01 gad-

awyvetileba.

97 baRiSvili e., Wanturia l. (red.), saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, valdebulebiTi 

samarTlis zogadi nawili, muxli 336, veli 26, Tb., 2019, 148.  
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