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redaqtorebisagan

2013 wlidan saqarTvelos sisxlis samarTlis kanon-

mdeblobam seriozuli cvlileba ganicada, rac ufro me-

tad sisxlis samarTlis kodeqsis kerZo nawils Seexo _ 

mas mTeli rigi axali norma daemata, aseve Seicvala rig 

normaTa Semadgenloba. Sesabamisad, dadga am cvlileba-

Ta Seswavlas sakiTxi rogorc Teoriuli, ise praqtikuli 

kuTxiT. 

am mxriv gansakuTrebul yuradRebas ipyrobs adamianis 

uflebebisa da Tavisuflebebis winaaRmdeg mimarTuli da-

naSauli, aseve adamianis sicocxlisa da janmrTelobisaT-

vis safrTxis Semqmneli deliqtebi. adamianis uflebebis 

sisxlissasmarTlebrivi dacva pirdapir kavSirSia iseT 

saproceso iZulebis RonisZiebasTan, rogoricaa aRkveTis 

saxiT patimrobis gamoyeneba. amdenad, naSromSi es sakiTx-

icaa ganxilulia. 

adamianis piradi ufleba da Tavisufleba is sferoa, 

romlis mravalwaxnagovani bunebis gamo, mis dacvas samar-

Tlis sxvadasxva dargi emsaxureba. kanonmdeblobac mud-

miv srulyofas ganicdis. am mxriv gansakuTrebiT mniS-

vnelovania saerTaSoriso konvenciebis roli. am sakiTxs 

eZRvneba `qalTa mimarT Zaladobisa da ojaxSi Zaladobis 

prevenciisa da aRkveTis Sesaxeb evropis sabWos konvencia~ 

(e.w. stambulis konvencia), ris safuZvelzec saqarTvelos 

ss kodeqsSi Setanil iqna axali regulaciebi _ qorwinebis 

iZuleba da adevneba. 

naSromSi Seswavlili da gaanalizenulia am normaTa 

arsi rogorc Teoriuli, ise praqtikuli kuTxiT. aseve 

kritikulad Seswavlili da gaanalizebulia saqarTvelos 

sasamarTlo praqtika. 

rwmenis Tavisuflebis sakiTxi erT-erTi rTuli 

samarTlebrivi problemaa, romelic multudisciplinur 

midgomas moiTxovs. Tumca gansakuTrebul aqtualobas 
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dRemde inarCunebs misi sisxlissamarTlebrivi aspeqti. 

proeqtis farglebSi damuSavebulia ss kodeqsis is 

muxlebi, romelic icavs piris rwmenis Tavisuflebas _ 

religiuri wesis aRsrulebisaTvis ukanonod xelis SeSla, 

devna da sxv.

am mimarTebiT Sesawavlili da gaanalizebulia ro-

gorc qarTuli, ise ucxo qveynebisa da adamianis ufle-

baTa saerTaSoriso sasamarTlos praqtika. SemuSavebulia 

sakanonmdeblo winadadeba moqmedi kanonmdeblobis Semd-

gomi srulyofis mizniT.

aRkveTis RonisZiebis saxiT patimrobis Sefardeba 

aqtualuri sakiTxia sisxlis samarTlis procesSi. saqa-

rTvelosaTvis gansakuTrebiT mniSvnelovania patimro-

bis saerTaSoriso standartebis Sesabamisi regulireba 

evrokavSirisaken mimaval gzaze, radgan patimrobis ga-

moyenebasTan dakavSirebiT praqtika xSirad araTanmim-

devrulia da saerTo sasamarTloebis mier gansxvavebuli 

gadawyvetilebebi miiReba. 

kvlevaSi ganxilulia patimroba, rogorc aRkveTis 

RonisZiebis erT-erTi saxe da misi gamoyeneba, rogorc 

ultima ratio. gaanalizebulia sazRvargareTis qveynebis ga-

mocdileba, erovnuli da evropuli sasamarTlo praqti-

ka, gakeTebulia daskvnebi da SemuSavebulia rekomenda-

ciebi praqtikis daxvewisa da kanonmdeblobis srulyofis 

mizniT.

winamdebare kvlevaSi ganxilulia saqarTvelos ssk-

is muxlebi _ sterilizacia Tanxmobis gareSe 1331 da qalis 

sasqeso organoebis dasaxiCreba 1332, romlebic sruliad 

axali Semadgenlobebia saqarTvelos sisxlis samarTlis 

kodeqsSi.

aRniSnuli muxlebis Setana qarTul sisxlis samarT-

lis kanonmdeblobaSi `qalTa mimarT Zaladobisa da ojax-

Si Zaladobis prevenciisa da aRkveTis Sesaxeb evropis 

sabWos konvenciis~ gamoZaxilia, romelmac saerTaSoriso 
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doneze dagmo zemoTxsenebuli danaSaulebrivi qmedebebi. 

warmodgenil naSromSi es muxlebi ganxilulia ara 

mxolod viwro sisxlissamarTlebriv WrilSi, aramed an-

ti-diskriminaciis zogadi CarCos qveS. kodeqsSi axlad 

damatebuli aRniSnuli muxlebis ukeT gaanalizebisa da 

Sesabamisi swori praqtikis damkvidrebis mizniT, sakiTx-

is kvleva ganxorcielda msoflio, metwilad ki evropuli 

gamocdilebis gaziarebis fonze. 

ramdenadac naSromSi ganxiluli sakiTxebi axalia 

qarTul samarTlebriv sivrceSi, amdenad sakiTxis do-

qtronaluri ganmarteba mniSvnelovani iqneba ara mxolod 

studentebisaTvis, aramed praqtikosi iuristebisaTvis, 

aseve adamianis uflebebisa da genderuli Tanasaworobis 

sakiTxebze momuSave rogorc samTavrobo, aseve arasamTav-

robo organizaciebisaTvis. 

nona Todua 

samarTlis doqtori, 

Tsu profesori. 

maia ivaniZe

samarTlis doqtori,

Tsu profesori 
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irina aqubardia

Tavi meoTxe

aRkveTis RonisZiebis saxiT patimrobis gamoyenebis

Teoriuli da praqtikuli aspeqtebi

Sesavali

patimroba warmoadgens saproceso iZulebis RonisZie-

bas, romelic mimarTulia Tavisuflebis uflebiT dacul 

sferoSi Carevisken. patimroba unda iyos gamoyenebuli mx-

olod im SemTxvevaSi, Tu SeuZlebelia Sesabamisi safrTx-

eebis prevencia sxva RonisZiebebiT. amasTan, patimrobis 

gamoyenebasTan dakavSirebiT praqtika araTanmimdevrulia 

da xSirad saerTo sasamarTloebis mier gansxvavebuli 

gadawyvetilebebi miiReba.vinaidan patimroba warmoadgens 

aRkveTis RonisZiebis yvelaze mkacr saxes da igi mimarTu-

lia konstituciiTa da saerTaSoriso aqtebiT garantire-

buli Tavisuflebis uflebiT dacul sferoSi Carevisken, 

adamianis uflebaTa evropuli sasamarTlos pirdapiri 

moTxovnaa, rom patimrobis gamoyeneba iyos dasabuTebuli, 

proporciuli da ukiduresi RonisZieba.saqarTvelosaT-

vis gansakuTrebiT mniSvnelovania patimrobis saerTaSor-

iso standartebis Sesabamisi regulireba evrokavSirisaken 

mimaval gzaze, radgan arsebobs mTeli rigi gamowvevebi, 

rogorc sakanonmdeblo mowesrigebis, aseve sasamarTlo 

praqtikis TvalsazrisiT.

naSromis mizans warmoadgens aRkveTis RonisZiebis sax-

iT patimrobis gamoyenebis, ZalaSi datovebisa da Secvlis 

faqtobrivi da samarTlebrivi safuZvlebis gamokvleva. 

naSromSi ganxilul iqneba patimroba, rogorc aRkveTis 

RonisZiebis erT-erTi saxe da misi gamoyeneba, rogorc ul-
tima ratio. gamokvleuli iqneba aRkveTis RonisZiebis saxiT 
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patimrobis gamoyenebis faqtobrivi da formaluri sa-

fuZvlebi, prokuroris Suamdgomlobisa da sasamarTlos 

ganCinebis dasabuTebulobis da adamianis uflebaTa evro-

puli sasamarTlos praqtikasTan maTi urTierTmimarTebis, 

arasrulwlovan braldebulTa mimarT patimrobis gam-

oyenebis, aRkveTis RonisZiebis gadasinjvis da zogadad, 

patimrobasTan dakavSirebuli Teoriuli da praqtikuli 

problemebi. aRniSnuli sakiTxebi ganxiluli iqneba sazR-

vargareTis qveynebis gamocdilebis, saqarTvelos saerTo 

sasamarToebis da adamianis uflebaTa evropuli sasamarT-

los precedentuli samarTlis gaanalizebis safuZvelze. 

§ 1. Tavisuflebis uflebis arsi

1.1. Tavisuflebis prezumfciis arsi. Tavisuflebis 

uflebis konstituciuri buneba

piris Tavisuflebis ufleba samarTlebrivi saxelmwi-

fos uzenaes Rirebulebas warmoadgens. 

adamianis Tavisufleba garantirebulia ara mxolod 

materialuri normiT, aramed konstituciur rangSi ayvani-

li procesualuri normebis erTobliobiT, rac xazs us-

vams mis gansakuTrebul adgils ZiriTad uflebaTa siste-

maSi415. 

termini `Tavisufleba~ mravalwaxnagovani da mravalm-

niSvnelovania.416 saqarTvelos sakonstitucio sasamarT-

los ganmartebiT: `adamianis Tavisufleba~ ar moicavs 

Tavisuflebis yvela aspeqts. `adamianis Tavisufleba~ 

gulisxmobs adamianis fizikur Tavisuflebas, mis uflebas 

Tavisuflad gadaadgildebodes fizikurad, Tavisi nebis 

415 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis 

#2/1/415 gadawyvetileba, II_1.
416 p. cnobilaZe, saqarTvelos konstituciuri samarTali, tomi I, ga-
momcemloba `bona kauza~, Tb., 2004, 303
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Sesabamisad, imyofebodes an ar imyofebodes romelime 

adgilze. adamianis Tavisufleba aris misi gadaadgilebis 

Tavisufleba viwro gagebiT. Tumca aSkarad gansxvavebu-

lia im Carevebis intensiuroba da simZime, romlisganac 

am uflebebs icavs konstitucia. adamianis TavisuflebaSi 

Careva ufro wonadia da konstituciac misgan dasacavad 

gansakuTrebul regulirebebs adgens~.417

`adamianis Tavisufleba ar aris absoluturi da masSi 

Careva SesaZlebelia mkacri konstituciur-samarTlebrivi 

moTxovnebis gaTvaliswinebiT, romelic icavs nebismier 

adamians SesaZlo saxelisuflebo TviTnebobisagan. kon-

stituciur-samarTlebrivi Semowmebis simkacris xarisxs 

zrdis is garemoebac, rom fizikuri Tavisuflebis Sez-

Rudva da gansakuTrebiT ki misi yvelaze intensiuri for-

ma _ Tavisuflebis aRkveTa aferxebs da zogjer sruliad 

gamoricxavs adamianis mier sxva uflebebisa da Tavisu-

flebebis realizacias.~418

adamianis piradi Tavisuflebis, misi xelSeuxeblobis, 

sakuTari nebis Sesabamisad moqmedebis Tavisufleba...ab-

soluturad aris daculi ukanono, usafuZvlo da TviT-

neburi SezRudvisgan419.

Tavisuflebisa da xelSeuxeblobis ufleba warmoad-

gens TiToeuli adamianis fundamentur uflebas, romel-

ic daculia saqarTvelos konstituciiT, saerTaSoriso 

samarTlebrivi aqtebiT da saproceso kanonmdeblobiT.

Tavisuflebis ufleba calsaxad dakavSirebulia 

udanaSaulobisa da Tavisuflebis prezumfciasTan, rom-

lis warmoSobac ukavSirdeba safrTxes, romelic adami-

ans emuqreba SeuzRudavi saxelmwifo xelisuflebis mxri-

417 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis № 

2/1/415 gadawyvetileba, II_2
418 iqve, II_6
419 saqarTvelos sakonstitucio sasamarTlos 2013 wlis 11 aprilis 

№1/2/503,513 gadawyvetileba, II_2.
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dan.420

saqarTvelos konstitucia, iseve rogorc adamianis 

uflebaTa saerTaSoriso dacvis samarTlebrivi aqtebi, 

calsaxad adgens prezumfcias Tavisuflebis sasarge-

blod. imavdroulad, igive konstituciiTa da saerTaSor-

iso aqtebiT dadgenilia mkacrad limitirebuli gamonak-

lisi garemoebebi da SemTxvevebi, rodesac SesaZlebelia 

individisaTvis xelisuflebis organoebis mxridan Tavi-

suflebaTa SezRudva.421

rogorc udanaSaulobis, ise pirovnebis Tavisuflebis 

sasargeblod prezumfciis TvalsazrisiT, danaSaulSi 

eWvmitanili piris winaswar patimrobaSi ayvana ufro ga-

monaklisi SemTxveva unda iyos, vidre norma. kanoni ar 

unda iTvaliswinebdes danaSaulSi eWvmitanili piris (an 

aseTi pirebis kerZo kategoriebis) winaswar patimrobaSi 

ayvanis aucileblobis moTxovnas.422

konstituciidan gamomdinare, piris Tavisuflebis uf-

lebaSi Careva dauSvebelia sasamarTlos gadawyve tilebis 

gareSe. arsebobs Tavisuflebis uflebaSi Carevis sxva-

dasxva formebi, amis miuxedavad, gansxvavebulia maTgan 

dacvis konstituciur-samarTlebrivi garantiebi.423

saxelmwifos ufleba aqvs Caerios ZiriTadi uflebiT 

dacul sferoSi da fizikur pirs SeuzRudos an aRukveTos 

420  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis 

#2/1/415 gadawyvetileba, II_3

421 n. xaindrava, b. boxaSvili, T. xidaSeli, winaswari patimrobis Se-

fardebasTan dakavSirebuli adamianis uflebaTa samarTlis analizi, 

2010, 7

422 ix. evropis sabWos ministrTa komitetis rekomendacia (2006)13 wev-

ri saxelmwifoebisadmi patimrobis gamoyenebis, misi ganxorcielebis 

pirobebisa da Zaladobis sawinaaRmdego zomebis Sesaxeb. (miRebulia 

ministrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadg-

ileebis 974-e sxdomaze

423 T. tuRuSi, g. burjanaZe, g. mSvenieraZe, g. gociriZe, v. menabde, 

adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos 

samarTalwarmoebis praqtika, Tb., 2013, 110
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Tavisufleba kanoniT pirdapir gaTvaliswinebul SemTx-

vevebSi, sasamarTlo gadawyvetilebisa da kanoniT dadge-

nili proceduris Sesabamisad. aRniSnuli gadawyvetilebis 

miRebisas unda iyos gaTvaliswinebuli rogorc bral-

debulis uflebebi, aseve danaSaulis prevenciisa da sazo-

gadoebrivi usafrTxoebis dacvis sajaro interesi.

`piris Tavisufleba aris is fundamenturi mdgomareo-

ba, romliTac zogadad yvela piri unda sargeblobdes~.424

es aris ufleba, romelSic regularulad da kano-

nierad erevian saxelmwifo xelisuflebis organoebi, um-

Tavresad danaSaulis kontrolis konteqstSi. adamianis 

TavisuflebaSi Carevisas gamoiyeneba iZulebis yvelaze 

seriozuli RonisZiebebi, romlebic nebadarTulia ro-

gorc Sidasaxelmwifoebrivi, ise saerTaSoriso sisxlis 

saproceso samarTliT da adamianis uflebebis dacvis 

saerTaSoriso aqtebiT.425

Tavisuflebis uflebaSi nebismieri Careva unda iyos 

mkacri aucileblobiT gamowveuli.Careva unda emyare-

bodes mkafio samarTlebriv safuZvels. saqarTvelos sa-

konstitucio sasamarTlos ganmartebiT, adamianis Tav-

isufleba imdenad wonadi, ZiriTadi uflebaa, rom masSi 

Careva saxelmwifo xelisuflebis mxridan unda ganixile-

bodes, rogorc `ultima ratio~. Tavisuflebis aRkveTis nebi-

smieri forma eqvemdebareba umkacres kontrols sakon-

stitucio sasamarTlos mxridan Carevis proporculobis 

kuTxiT. amasTan, rac ufro gangrZobadi da intensiuria 

Careva, miT ufro izrdeba Sefasebis simkacre misi konsti-

tuciurobis ganxilvisas.426 sakonstitucio sasamarTlos 

424  ix. k. korkelia, adamianis uflebaTa evropuli standartebi da 

maTi gavlena saqarTvelos kanonmdeblobasa da praqtikaze, b. boxaS-

vili `saqarTvelos kanonmdeblobis Sesabamisoba adamianis uflebaTa 

evropuli konvenciis me-5 muxlTan~, 28

425 ix. S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi, 

Tbilisi, 2010, 452

426  ix. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis 
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aRniSnuli midgoma, adamianis Tavisuflebis SezRudvasTan 

dakavSirebiT, umniSvnelovanesia da srulad Seesabameba 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvenciis moTxovnebs da adamianis uflebaTa evropuli 

sasamarTlos mier dadgenil standartebs.

sagulisxmoa, rom saqarTvelos konstituciis me-13 

muxlis Tanaxmad, adamianis Tavisufleba daculia. kon-

stituciis 2018 wlis 16 dekembramde moqmedi redaqcia 

ki adamianis Tavisuflebas xelSeuvalad acxadebda(muxli 

18), rac uflebis dacvis gacilebiT maRal standarts war-

moadgenda. 

1.2. Tavisuflebis ufleba adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis evropuli konvenciis 

mixedviT

adamianis uflebaTa evropuli konvencia warmoadgens 

umniSvnelovanes samarTlebriv dokuments. evropuli kon-

vencia saerTaSoriso samarTlis wyaros warmoadgens. igi 

saqarTvelosTvis savaldebuloa rogorc saerTaSori-

so doneze, amavdroulad, saqarTvelos kanonmdeblobis 

nawilad misi aRiarebis Sedegad, igi iuridiulad saval-

debulo gaxda erovnul donezec.427 adamianis uflebaTa 

evropuli konvencia, evropis sabWos wevri qveynebisaT-

vis, sxva samarTlebriv dokumentebTan erTad, adamianis 

uflebaTa dacvis ZiriTad saerTaSoriso xelSekrulebas 

warmoadgens. umniSvnelovanesia, rom evopuli konvencia 

gansazRvravs saqarTvelos sisxlis samarTlis procesis 

№2/1/415 gadawyvetileba saqmeze`saqarTvelos saxalxo damcveli saqa-

rTvelos parlamentis winaaRmdeg~, 

II _ 15.
427 k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samar-

Tali adamianis uflebaTa evropuli konvenciis mixedviT, Tb., 2004, 42



311

ZiriTad mimarTulebebs428, man didi roli Seasrula da 

dReisaTvis aseve did rols asrulebs saqarTveloSi sap-

roceso kanonmdeblobis ganviTarebis kuTxiT.429

evropuli konvenciis me-5 muxliT garantirebuli Tav-

isuflebisa da piradi usafrTxoebis ufleba saqarTvelos 

konstituciis me-13 da me-14 muxlebiTaa daculi. adami-

anis uflebaTa evropuli sasamarTlos gadawyvetilebebSi 

xSirad piradi usafrTxoebis ufleba moxseniebulia, ro-

gorc pirovnebis xelSeuxeblobis ufleba, rac analogi-

uria Tavisuflebis TviTneburi aRkveTis dauSveblobis 

valdebulebisa. konvenciis me-5 muxli, upirveles yovli-

sa, exeba TviTneburi aRkveTis ganTavisuflebis dacvas.430 

saqmeze `nikolaiSvili saqarTvelos winaaRmdeg~431 adami-

anis uflebaTa evropulma sasamarTlom naTlad Camoayal-

iba piradi xelSeuxeblobis elementi.432 `Tavisufleba~ da 

`piradi xelSeuxebloba~ qmnis erTiani ZiriTadi uflebis 

Semadgenlobas, romelSic piradi xelSeuxebloba Seexeba 

Tavisuflebis aRkveTis garemoebebs da `piradi xelSeux-

ebloba~ arsebiTad gulisxmobs Tavisuflebis aRkve-

Tis dros samarTlebriv-saxelmwifoebrivi principebis 

dacvas. amavdroulad, Tavisuflebis aRkveTa unda xor-

cieldebodes winaswar ganWvretadi, gadamowmebadi wesebis 

safuZvelze da keTilsindisierad.433

saqarTvelos konstituciiT garantirebul Tavisu-

428 g. TumaniSvili, sisxlis samarTlis procesis zogadi mimoxilva, 

Tb., 2014, 51

429 T. laliaSvili, saqarTvelos sisxlis samarTlis procesi, zogadi 

nawili, Tb., 201,572

430 ix. f. liCi, s. levis-entoni, d. straisteanu da sxv., Tavisuflebisa 

da xelSeuxeblobis ufleba adamianis uflebaTa evropuli konvenciis 

mixedviT (me-5 muxli), Tb., 2009, 13

431  NikolaiSvili v. Georgia, ECtHR, 13.01.2009, no. 37048/04 §52_53
432 `saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos 

moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani~, Tb., 

2013, 132

433  NikolaiSvili v. Georgia, ECtHR, 13.01.2009, no. 37048/04, § 52
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flebebs Soris, adamianis Tavisuflebas yvelaze xangr-

Zlivi istoria aqvs. misi warmoSoba im safrTxeebs ukavSir-

deba, romelic adamians emuqreba SeuzRudavi saxelmwifo 

xelisuflebis mxridan. am safrTxisagan dacvis saWiroe-

bam ganapiroba, rom adamianis Tavisuflebis dacva aisaxa 

Tavisuflebis did qartiaSi, uflebaTa peticiaSi da up-

irvele yovlisa, habeas korpus aqtSi. am uflebebs iTval-

iswinebs adamianis uflebaTa da TavisuflebaTa nebismieri 

klasikuri katalogi, rogorc erovnuli konstituciebis, 

aseve, saerTaSoris samarTlis doneze. gansakuTrebiT aR-

saniSnavia adamianis uflebaTa sayovelTao deklaracia da 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis ev-

ropuli konvencia~.434

miuxedavad imisa, rom adamianis uflebaTa dacvis 

sferoSi arsebobs mravali saerTaSoriso xelSekruleba 

da konvencia, adamianis uflebaTa dacvis yvelaze efeq-

tian saerTaSoriso xelSekrulebad miCneulia adamianis 

uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 

konvencia, romelmac daaarsa ganviTarebuli saerTaSo-

riso sazedamxedvelo meqanizmi, adamianis uflebaTa ev-

ropuli sasamarTlo. swored es sazedamxedvelo organo 

uzrunvelyofs evropuli konvenciis debulebaTa Ses-

rulebas. adamianis uflebaTa evropuli konvencia pirve-

li saerTaSoriso xelSekrulebaa, romelmac Seqmna aseTi 

sazedamxedvelo organo.435 konvenciis 1-li muxli monaw-

ile saxelmwifoebs akisrebs negatiur da pozitiur val-

debulebebs: ̀ am muxlis Tanaxmad, saxelmwifo valdebulia, 

ara mxolod Tavi Seikavos konvenciiTa da misi oqmebiT 

gaTvaliswinebuli uflebebisa da Tavisuflebebis dar-

Rvevisagan (negatiuri valdebuleba), aramed unda uzrun-

434 saqarTvelossakonstituciosasamarTlos 2009 wlis 6 aprilis № 

2/1/415 gadawyvetileba, II_3
435 ix. k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso 

samarTali adamianis uflebaTa evropuli konvenciis mixedviT, 2004, 10.
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velyos maTi dacva, maT Soris mesame mxaris (fizikuri da 

iuridiuli pirebi) mier (pozitiuri valdebuleba)~.436

konvenciis me-5 mux lis mixedviT Tavisuflebisa da pi-

radi usafrTxoebis ufleba ar aris absoluturi ufle-

ba da konvencia uSvebs SemTxvevebs, rodesac me-5 muxliT 

dacul uflebaSi Careva aris marTlzomieri. konvenciis 

me-5 muxlis pirvel punqtSi CamoTvlilia aseTi SemTxveve-

bi, kerZod, dasaSvebia uflebamosili sasamarTlos mier 

msjavrdebuli piris kanonieri dapatimreba; piris kanon-

ieri dakaveba an dapatimreba kanonis Sesabamisad gacemuli 

sasamarTlos brZanebis SeusruleblobisaTvis an kanoniT 

gaTvaliswinebuli nebismieri valdebulebis Sesrulebis 

uzrunvelsayofad; piris kanonieri dakaveba an dapatimre-

ba uflebamosili sasamarTlo organos winaSe mis warsad-

genad, rodesac arsebobs samarTaldarRvevis Cadenis sa-

fuZvliani eWvi, an safuZvlianad aris miCneuli piris mier 

samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimal-

vis aRkveTis aucilebloba; arasrulwlovnis dapatimre-

ba kanonieri brZanebis safuZvelze masze aRmzrdelobi-

Ti zedamxedvelobisaTvis an misi kanonieri dapatimreba 

uflebamosili sasamarTlo organos winaSe mis warsad-

genad; pirTa kanonieri dapatimreba infeqciur daavade-

baTa gavrcelebis Tavidan asacileblad, an suliT avad-

myofebis, alkoholikebis, narkomanebisa Tu mawanwalebis 

kanonieri dapatimreba; piris kanonieri dakaveba an dapa-

timreba qveyanaSi misi unebarTvod Semosvlis aRsakveTad 

an im piris dakaveba Tu dapatimreba, romlis winaaRmdegac 

xorcieldeba RonisZiebebi deportaciisa Tu eqstradici-

is mizniT.

adamianis uflebaTa evropuli konvenciis me-5 mux-

li aramxolod axdens Tavisuflebisa da usafrTxoe-

bis uflebis deklarirebas da gansazRvravs aRniSnuli 

436 ix. k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso sa-

marTali adamianis uflebaTa evropuli konvenciis mixedviT, 2004, 10.
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uflebidan daSvebul SezRudvis safuZvlebs, aramed iT-

valiswinebs saproceso garantiebs im SemTxvevaSi, Tu mox-

deba uflebaSi Careva da uflebas kompensaciaze, rome-

lime punqtis darRvevis SemTxvevaSi. 

evropuli konvenciiT garantirebul uflebaSi nebi-

smieri Careva unda akmayofilebdes 3 pirobas: 1. unda iy-

os`kanonTan Sesabamisi~ an `kanoniT gaTvaliswinebuli~, 

2. unda emsaxurebodes erT-erT `legitimur mizans~ da 3. 

unda iyos `aucilebeli demokratiul sazogadoebaSi~.

`yvela adamianisaTvis uzrunvelyofili unda iqnes 

Tavisuflebisa da usafrTxoebis uflebis garantireba, 

rac gulisxmobs, rom arc erT adamians ar unda aRekveTos 

Tavisufleba an ar unda gauxangrZlivdes Tavisuflebis 

aRkveTa, garda im garemoebebisa, romlebic aRniSnulia 

me-5 muxlis 1-l punqtSi~.437

konvenciis me-5 muxli pirs icavs ara mxolod misi da-

kavebis momentSi, aramed periodulad mTeli drois ganmav-

lobaSi mis gaTavisuflebamde, an vidre mas ar Seefardeba 

Tavisuflebis aRkveTa sisxlis samarTlis sasamarTlos 

mier.438 evropulma sasamarTlom daadgina, rom piri unda 

gaTavisufldes sasamarTlo procesis ganmavlobaSi, Tu 

saxelmwifo ver daamtkicebs, rom arsebobs `Sesabamisi da 

sakmarisi mizezebi patimrobis gasamarTleblad~.439

me-5 muxli SeiZleba dairRves maSinac, Tu Sesabami-

si piri dapatimrebaze Tanaxmaa. dapatimreba ar SeiZleba 

gamarTlebuli iyos im motiviT, rom piri Tavdapirvelad 

daTanxmda Sesabamis dawesebulebaSi mis moTavsebasa da 

437 ix. Asanidze v. Georgia, 08/04/2004, 71503/01, p.170.
438  ix. f. liCi, s. levis-entoni, d. straisteanu da sxv. Tavisuflebisa 

da xelSeuxeblobis ufleba adamianis uflebaTa evropuli konvenciis 

mixedviT (me-5 muxli). saxelmZRvanelo iuristebisTvis. Tbilisi, 2009. 

13

439 ix. k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso 

samarTali adamianis uflebaTa evropuli konvenciis mixedviT, 2004, 

152
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darCenas, Tu mogvianebiT mas surs am dawesebulebis da-

toveba. sanam adamiani garkveul adgilas sakuTari nebiT 

imyofeba, saxeze ar aris Tavisuflebis aRkveTa.440

daskvnis saxiT SeiZleba iTqvas, rom Tavisuflebisa da 

piradi xelSeuxeblobis ufleba adamianis erT-erTi fun-

damenturi uflebaa, romelic garantirebulia rogorc 

adamianis uflebaTa  evropuli konvenciiT,sxva sayovel-

Tao Tu regionuli saerTaSoriso instrumentebiT, aseve 

erovnuli kanonmdeblobiT.Tumca aRniSnuli ufleba ar 

aris absoluturi da kanoniT gaTvaliswinebul SemTx-

vevebSi dasaSvebia masSi Careva.

§2. aRkveTis RonisZiebis arsi, miznebi, 

safuZveli da saxeebi

2.1. aRkveTis RonisZiebis arsi

sisxlis samarTlis saproceso iZulebis institutis 

erT-erTi mniSvnelovani Semadgeneli nawilia aRkveTis 

RonisZiebebi, romelTac gansakuTrebuli adgili ukavia 

sisxlis samarTlis procesSi.441

sisxlis samarTlis procesis TeoriaSi ganasxvaveben 

aRkveTis RonisZiebis or saxes: a) aRkveTis RonisZiebebi, 

romlebic dakavSirebulia piris fizikur iZulebasTan da 

b) aRkveTis RonisZiebebi, romlebic dakavSirebulia piris 

fsiqikur iZulebasTan.442 fizikur iZulebasTan dakavSire-

bulia patimroba, yvela danarCeni aRkveTis RonisZieba ki 

440  ix. S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi, 

Tb., 2010, 461

441 m. mamniaSvili, j. gaxokiZe, i. aqubardia da sxv., saqarTvelos sisx-

lis samarTlis procesi, kerZo nawili, Tbilisi. 2012, 215.

442  saqarTvelos sisxlis saproceso samarTali (kerZo nawili), avtor-

Ta jgufi, Tb., 2017, 259
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miekuTvneba fsiqikuri iZulebis RonisZiebebs.

aRkveTis RonisZieba aris droebiTi RonisZieba, rom-

lis gamoyenebis Sesaxeb gadawyvetilebas iRebs magistra-

ti mosamarTle prokuroris Suamdgomlobis safuZvelze 

braldebulis sasamarTloSi pirveli wardgenis sxdomaze. 

aRkveTis RonisZieba `sisxlis saproceso samarTlebrivi 

iZulebis RonisZiebaTa umTavresi, centraluri, magram 

mainc erT-erTi saxea iseve, rogorc magaliTad, daka-

veba. igi mowodebulia Seasrulos saproceso iZulebis 

RonisZiebaTa mizan-amocanebis erTi, metad mniSvnelovani 

nawili~443

`aRkveTis RonisZieba samagieros mizRvis, dasjis 

raime RonisZieba ki ar aris, aramed swored braldebulis 

SesaZlo (mosalodneli) damabrkolebeli, xelisSemSleli 

moqmedebisa Tu umoqmedobis aRkveTis da/an Tavidan ac-

ilebis saSualebaa (gzaa, xerxia, meTodia), iZulebiTi xas-

iaTis zomaa, romelzec rogorc `aucilebel borotebaze~ 

_ adamianis Tavisuflebis `winaswar~ SezRudvaze _ ada-

mianebi, aucileblobidan gamomdinare, iZulebulni arian 

dayabuldnen anu Segnebulad gaiRon es mniSvnelovani msx-

verpli~444.

dapatimreba gamoyenebuli unda iqnes sagamonakliso 

RonisZiebis saxiT. aseve, is ar unda iyos savaldebulo 

xasiaTis da ar unda iqnes mimarTuli dasjis miznebisaT-

vis.445

aRkveTis RonisZiebis gamoyenebisTvis gaTvaliswi nebul 

mtkicebulebiT standarts warmoadgens dasabuTebuli 

varaudi. dasabuTebuli varaudia faqtebis an informaci-

is erToblioba, romelic mocemuli sisxlis samarTlis 

saqmis garemoebaTa erTobliobiT daakmayofilebda obi-

443  i. gabisonia, aRkveTis RonisZiebani sisxlis samarTlis procesSi, 

Tbilisi, 2003, 6_7. 

444  iqve, 7. 

445  Recommendation No.R(80)11 of the Committee of Ministers of the Council of 
Europe concerning Custody Pending Trial, para.1
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eqtur pirs, raTa daeskvna piris mier danaSaulis SesaZlo 

Cadena.446

`aRkveTis RonisZiebis zogadi arsi, mis moqniloba-

sa da Sedegze orientirebulobaSi gamoixateba, radgan 

aRkveTis RonisZieba gamoiyeneba, raTa SeZlebisdagvarad 

aRikveTos iseTi qmedeba, romelic xels SeuSlis saqmeze 

WeSmaritebis dadgenas.~447

aRkveTis RonisZiebis gamoyenebisas unda arsebobdes 

rogorc formaluri, anu saproceso safuZveli aseve, faq-

tobrivi anu mtkicebulebiTi safuZveli. mxolod sapro-

ceso an mxolod faqtobrivi safuZvlis arseboba sakmarisi 

ar unda iyos mosamarTlisaTvis, rom braldebuls aRkve-

Tis RonisZieba Seufardos.

2.2. aRkveTis RonisZiebis miznebi da safuZveli

aRkveTis RonisZieba saproceso iZulebis RonisZie-

baa. aRkveTis RonisZieba gamoiyeneba im mizniT, rom bral-

debulma Tavi ar aaridos sasamarTloSi gamocxadebas, 

aRikveTos misi Semdgomi danaSaulebrivi saqmianoba, uz-

runvelyofil iqnes ganaCenis aRsruleba.448

sisxlis saproceso samarTlebrivi iZulebis RonisZie-

baTa gamoyenebis ZiriTad mizans, saboloo jamSi, samar-

Talwarmoebis amocanaTa warmatebiT ganxorcieleba war-

moadgens.449

kanoni ar adgens cal-calke miznebs dapatimrebis, 

giraos da aRkveTis RonisZiebis sxva saxeebis gamoyenebi-

saTvis, es miznebi erTi da igivea aRkveTis yvela saxis 

446 ix.sssk muxli 3,me-11 naw.

447 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba_saqarT-

velos moqalaqe giorgi ugulava saqarTvelos parlamentis winaaRmdeg. 

№3/2/646, q. baTumi, 2015 wlis 15 seqtemberi.

448 sssk muxli 198, pirveli naw.

449  ix. v. beniZe, dapatimrebisa da Sinapatimrobis aRkveTis RonisZie-

bad gamoyenebis problemebi, Tb, 2003, 10
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RonisZiebisTvis. gansxvaveba mxolod imaSia, Tu ra xarisx-

isaa varaudi (albaTobis ramdenad maRali varaudi arse-

bobs) braldebulis mier im qmedebaTa Cadenisa da im sa-

SiSroebis aRsakveTad, ra saxis aRkveTis RonisZiebis 

gamoyenebis aucilebloba arsebobs. rac ufro maRali 

xarisxisaa varaudi, rom braldebuli Caidens im qmedebebs, 

romelTa aRsakveTadac xdeba aRkveTis RonisZiebis gamoy-

eneba, miT ufro mkacri aRkveTis RonisZieba unda iqnes 

gamoyenebuli da piriqiT.450

aRkveTis RonisZieba, rogorc wesi, gamoiyeneba bral-

debulis pirveli wardgenis sxdomaze. Tu braldebuli 

dakavebulia, maSin kanonis imperatiuli moTxovnaa, rom 

braldebuli dakavebidan 48 saaTSi iyos wardgenili sa-

samarTloSi, mis mimarT aRkveTis RonisZiebis konkretuli 

saxis SerCevis mizniT. piris ase mokle vadaSi sasamarTlo-

Si pirveli wardgenis savaldebuloobis mizania is, rom 

dakavebuli braldebuli daeqvemdebaros sasamarTlo kon-

trols.451 dakavebuli piris mosamarTlis winaSe wardgenis 

valdebuleba vrceldeba Tavisuflebis SezRudvis yvela 

SemTxvevaze gamonaklisis gareSe da ar aris damokidebuli 

dapatimrebuli piris unarze an arCevanze gamoiyenos aR-

niSnuli garantia.452 prokurori dakavebuli braldebulis 

mimarT SesaZloa ar Tvlides saWirod aRkveTis RonisZiebis 

gamoyenebas, magram sasamarTloSi braldebulis wardgena 

mainc aucilebelia, raTa moxdes winasasamarTlo sxdomis 

TariRis gansazRvra da braldebulis uflebebis dacvaze 

sasamarTlo kontrolis ganxorcileba. aRsaniSnavia, rom 

aRkveTis RonisZiebis Sesafardeblad ar aris aucilebeli 

piri dakavebuli iyos, magram aucilebelia braldebulad 

cnobis Semdeg moxdes misi sasamarTloSi pirveli wardge-

450 Tbilisis saapelacio sasamarTlos 2015 wlis 4 dekembris ganCineba, 

saqmeze N1g/1923_15

451 Musaev v Uzbekistane, ECtHR, 21/10/2014, §9.3.
452 CCPR/C/GC/35 General Comment No35_Article 9 (liberty and Security of 
Person) UNHCR, iV_32; 28/10/2014
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na. aseT SemTxvevaSi saproceso kodeqsi ar awesebs konk-

retul vadas. Tumca kanonis mixedviT, winasasamarTlo 

sxdo ma unda gaimarTos piris dakavebidan an braldebulad 

cnobidan (Tu is ar daukavebiaT) araugvianes 60 dRisa,453 

Sesabamisad, Tu braldebuli ar aris dakavebuli, misi sa-

samarTloSi pirveli wardgena unda moxdes braldebulad 

cnobidan 60 dReze adre, raTa SesaZlebeli iyos moTx-

ovnil vadaSi winasasamarTlo sxdomis TariRis CaniSvna. 

damkvidrebuli praqtikis Sesabamisad, Tu braldebuli 

dakavebuli ar aris, misi pirveli wardgena sasamarTloSi 

unda moxdes braldebis wayenebidan momdevno 48 saaTis 

ganmavlobaSi. amasTan, saqmis faqtobrivi garemoebebidan 

da braldebulis pirovnuli maxasiaTeblebidan gamomdin-

are, SesaZlebelia pirveli wardgenis sxdomaze pirs ar 

Seefardos aRkveTis RonisZiebis arc erTi saxe. aRkve-

Tis RonisZieba SeiZleba gamoyenebuli iyos winasasamarT-

lo sxdomaze da arsebiTi ganxilvisas. amasTan, aRkveTis 

RonisZieba gamoiyeneba mxolod braldebulis mimarT. 

procesis sxva subieqtebis mimarT ki SeiZleba gamoyenebu-

li iyos sxva saxis saproceso iZulebis RonisZieba, mag-

aliTad, miyvana. garda amisa, yvela danaSaulis saqmeze 

savaldebulo ar aris aRkveTis RonisZiebis gamoyeneba. 

mxedvelobaSi miiReba Cadenili danaSaulis simZime, bra-

lis xarisxi, da braldebulis pirovneba, misi individual-

uri maxasiaTebelebi.

aRkveTis RonisZiebis gamoyenebis mizani ar aris piris 

braleulobis mtkiceba, igi warmoadgens marTlmsaju-

lebis jerovani ganxorcielebis xelSeSlis prevenciis sa-

Sualebas.454

aRkveTis RonisZiebis gamoyeneba daiSveba, rodesac ar-

sebobs dasabuTebuli varaudi piris mier danaSaulebrivi 

453 ix.sssk muxli 208, me-3 naw.

454 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 26 ivnisis 

saoqmo Canaweri #646, II_40
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qmedebis Cadenis Sesaxeb da dadgenilia danaSaulebirivi 

qmedebis Cadenis garemoebebi, rac xels uwyobs obi-

eqturad Sefasdes braldebulis saSiSroeba, misi mxri-

dan marTlmsajulebis ganxorcielebisaTvis xelis SeS-

lis mizniT marTlsawinaaRmdego qmedebis ganxorcielebis 

dasabuTebulad prognozireba.455

aRkveTis RonisZiebis gamoyenebis safuZvelia dasa-

buTebuli varaudi, rom braldebuli miimaleba an ar ga-

mocxaddeba sasamarTloSi, gaanadgurebs saqmisaTvis mniS-

vnelovan informacias an Caidens axal danaSauls. 

aRkveTis RonisZieba gamoiyeneba im mizniT, rom: a) 

braldebulma Tavi ar aaridos sasamarTloSi gamocxa-

debas _ jer erTi, braldebulis interesebSi Sedis ga-

mocxaddes sasamarTloSi, raTa daubrkoleblad SeZlos 

kanoniT miniWebuli mTeli rigi saproceso uflebebis 

realizacia. meore, marTlmsajulebis mizani braldebu-

lis mimarT samarTliani gadawyvetilebis miRebaa. Sesa-

bamisad, Tu braldebuli garkveuli mizeziT an umizezod 

Tavs aaridebs sasamarTloSi gamocxadebas, es gamoiwvevs 

sasamarTlo procesis gaWianurebas da swrafi marTlm-

sajulebisTvis xelis SeSlas, Sesabamisad, ver moxdeba 

marTlmsajulebis jerovani ganxorcieleba. b) aRikveTos 

misi Semdgomi danaSaulebrivi saqmianoba _ sisxlissamarT-

lebrivi pasuxismgeblobisagan Tavis daRwevis mizniT 

braldebulma SesaZloa Caidinos axali danaSauli, amitom 

aucilebelia misi qcevis kontroli aRkveTis RonisZiebis 

gamoyenebiT. saqmis specifikidan da masalebidan gamomdin-

are, mosamarTle unda darwmundes arsebobs Tu ara piris 

mxridan Semdgomi danaSaulebrivi saqmianobis safrTxe. Tu 

igi CaTvlis, rom aseTi safrTxe arsebobs, maSin is safrTx-

is proporciulad gamoiyenebs aRkveTis RonisZiebis rome-

lime saxes. magram namdvilad Caidens Tu ara braldebuli 

momavalSi axal danaSauls, cxadia, araTu sxvam, SesaZloa 

455 iqve, 558
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TviT am pirmac ki ar icodes!.. amitom kanoni miuTiTebs 

saqmeSi arsebul mtkicebulebebze, romelic sakmao safuZ-

vels iZleva varaudisaTvis.456 praqtikaSi, uwinaresad, amg-

var mtkicebulebad iTvleba danaSaulis recidivis Tao-

baze saqmeSi arsebuli dokumentacia (oficialuri cnoba 

nasamarTlobaTa Taobaze, Sesabamisi ganaCenis aslebi da 

a.S.)457 g) uzrunvelyofil iqnas ganaCenis aRsruleba _ mo-

samarTlem unda gadawyvitos, ramdenad aris SesaZlebeli 

ganaCenis aRsruleba aRkveTis RonisZiebis konkretuli 

saxis gamoyenebis an Tundac misi gamouyeneblobis SemTx-

vevaSi da amis mixedviT unda imoqmedos. Sesabamisad, imi-

saTvis, rom ganxorcieldes sisxlis samarTlis marTlm-

sajuleba braldebulis mimarT, aucilebelia Sesruldes 

sasjelis miznebi, rac unda uzrunvelyos sasamarTlos 

mier kanonier ZalaSi Sesuli ganaCenis aRsrulebam. am sami 

miznis miRwevis uzrunvelyofa dRis wesrigSi mxolod ma-

Sin dgeba, rodesac konkretul sisxlis samarTlis saq-

meze arsebobs dasabuTebuli varaudi, rom braldebuli 

miimaleba, ar gamocxaddeba sasamarTloSi, gaanadgurebs 

saqmisaTvis mniSvnelovan informacias da/an Caidens axal 

danaSauls. aRniSnuli safuZvlebi ar SeiZleba iyos zo-

gadi da abstraqtuli.458 braldebis simZime da mimalvis, 

axali danaSaulis Cadenis an SeTqmulebis hipoTeturi sa-

SiSroeba ar Seesabameba adamianis uflebaTa dacvis evro-

puli konvenciis moTxovnebs,459 rac Tavis mxriv warmoSobs 

Suamdgomlobisa da ganCinebis dasabuTebis valdebulebas.

am safuZvlebidan erT-erTis arseboba xels uSlis sisx-

lis samarTlis procesis srulfasovnad ganxorcielebas, 

aqedan gamomdinare, aucilebeli xdeba braldebulis mx-

ridan aRniSnuli riskebisa da safrTxeebisgan saxelmwi-

456 i. gabisonia, aRkveTis RonisZiebani sisxlis samarTlis procesSi. 

Tb. 2003, 16.

457 iqve.

458  Boicenco v Moldova, ECtHR, 11.10.2006, no. 41088/05 §143
459  Patsuria v Georgia, ECtHR, 06.02.2008, no. 30779/04, §67
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fos mier prevencia, rac gamoixateba braldebulze zemo-

qmedebis RonisZiebebiT, misi konstituciuri uflebebis 

SezRudviT. aRniSnul safuZvlebs detalurad ganvixi-

lavT qvemoT patimrobis safuZvlebTan mimarTebiT.

`kanonmdebloba aRkveTis RonisZiebis da misi calkeu-

li saxis gamoyenebas mizanSewonilobisa da proporci-

ulobis sakiTxis Sefasebas ukavSirebs da aRniSnuliT 

cdilobs piris Tavisuflebis sasargeblod arsebuli 

prezumfciis gamyarebas. aRniSnuli sakiTxebis gaazreba 

ki, Tavis mxriv, moiTxovs safrTxeebis, saqmis viTarebisa 

da braldebulis pirovnebis individualurad Sefasebas, 

calkeuli saqmeebisTvis damaxasiaTebeli specifikis gaT-

valiswinebiT. amasTan, aRkveTis RonisZiebis gamoyenebis 

TiToeul safuZvels Tavisi damoukidebeli dasabuTeba 

unda gaaCndes~.460

`sakiTxis Sefasebisas _ arsebobs Tu ara aRkveTis 

RonisZiebis gamoyenebis safuZveli, unda gaviTvalis-

winoT, rom aucilebeli ar aris faqtebis arseboba, e.i. 

pirma ukve ganaxorciela qmedebebi, romlebic warmoadgens 

aRkveTis RonisZiebis gamoyenebis safuZvels. am sakiTxis 

gadasawyvetad sakmarisia, arsebobdes am qmedebaTa SesaZ-

lo ganxorcielebis dasabuTebuli varaudi.461~

sabolood, SeiZleba iTqvas, rom aRkveTis RonisZiebis 

gamoyenebis mizani erTis mxriv, braldebulis saTanado 

qceva da meores mxriv, sisxlis samarTlis saqmeTa saTana-

do gamoZiebisa da sasamarTloSi ganxilvis xelisSemSle-

li garemoebebis aRmofxvraa.462

aRkveTis RonisZiebis gamoyenebis Sesaxeb Suamdgomlo-

bis wardgenisas prokurori valdebulia, daasabuTos mis 

460 xarvezebi da rekomendaciebi sisxlis samarTlis marTlmsajuleba-

Si, saqarTvelos axalgazrda iuristTa asociacia, Tbilisi, 2012, 47_48

461 m. lomsaZe, sisxlis samarTlis procesi, me-5 gamocema, Tbilisi, 

2015, 250.

462 m. mamniaSvili, j. gaxokiZe, i. aqubardia da sxv., saqarTvelos sisx-

lis samarTlis procesi, kerZo nawili, Tbilisi, 2012, 215
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mier moTxovnili aRkveTis RonisZiebis mizanSewonilo-

ba da sxva, naklebad mkacri aRkveTis RonisZiebis gamoy-

enebis mizanSeuwonloba. braldebis mxarem unda daasabu-

Tos aRkveTis RonisZiebis ama Tu im saxis gamoyenebisaTvis 

sakmarisi materialuri da saproceso-samarTlebrivi sa-

fuZvlebis arseboba saqmis konkretuli faqtobrivi gare-

moebebis gaTvaliswinebiT. miuxedavad braldebis mxaris 

moTxovnisa, sasamarTlo uflebamosilia braldebulis 

mimarT gamoiyenos ufro msubuqi aRkveTis RonisZieba an 

saerTod uari Tqvas aRkveTis RonisZiebis gamoyenebaze. 

sisxlis samarTlis saproceso kodeqsi ar aregulirebs im 

SemTxvevas-SesaZlebelia Tu ara braldebis mxarem bral-

debulis mimarT, romelsac ar aqvs Sefardebuli arc sxva 

saxis aRkveTis RonisZieba da arc sasjels ixdis peniten-

ciur dawesebulebaSi, saerTod ar mimarTos sasamarTlos 

aRkveTis RonisZiebis Sefardebis moTxovniT da mimarTos 

mxolod winasasamarTlo sxdomis TariRis gansazRvris 

SuamdgomlobiT, rac kanonmdeblobis xarvezs warmoad-

gens.

damkvidrebuli praqtikis mixedviT, braldebis mxare 

umetesad aRkveTis RonisZiebis gamoyenebis Suamdgom-

lobaSi erTdroulad uTiTebs aRkveTis RonisZiebis ga-

moyenebis ramdenime an yvela winapirobas, hipoTeturad 

apelirebs yvela safrTxeze, TiToeuli maTganis konkret-

uli dasabuTebis gareSe. magaliTad, arsebobs braldebu-

lis mier mowmeebze zemoqmedebis safrTxe, axali danaSau-

lis Cadenis safrTxe, mimalvis safrTxe, rac dauSvebelia 

saTanado dasabuTebis gareSe. yvela safuZvlis erTdrou-

lad aRniSvna dasabuTebis xarisxs ar zrdis. piriqiT, Ti-

Toeuli safuZveli cal-calke moiTxovs dasabuTebuli 

varaudis standartiT argumentirebas.

aRkveTis RonisZiebis gamoyenebis SemTxvevebi xSirad 

dausabuTeblobiT, SablonurobiT da araerTgvarovani 

midgomebiT xasiaTdeboda. am mxriv dRes mdgomareoba 
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Secvlilia, Tumca aRkveTis RonisZiebis meqanizmis samar-

Tliani gamoyenebis kuTxiT kvlav arsebobs gamowvevebi.

2.3. aRkveTis RonisZiebis saxeebi

saproceso kodeqsi iTvaliswinebs aRkveTis 

RonisZiebis or saxes _ ZiriTad da damatebiT aRkveTis 

RonisZiebebs. yoveli braldebulis mimarT mxolod erTi 

ZiriTadi aRkveTis RonisZieba SeiZleba iyos gamoyenebu-

li, xolo damatebiTi RonisZiebis gamoyeneba ar aris 

SezRuduli. amasTan, damatebiTi RonisZieba, garkveuli 

qcevis SezRudva, konkretuli valdebulebis dakisreba 

sasamarTlos SeuZlia gamoiyenos mxaris SuamdgomlobiT 

an sakuTari iniciativiT. amgvar RonisZiebebs mosamarTle 

iyenebs im SemTxvevaSi, Tu gamoyenebuli ZiriTadi aRkve-

Tis RonisZiebis saxe arasakmarisad miaCnia, an im SemTx-

vevaSi Tu surs, rom gaamyaros gamoyenebuli aRkveTis 

RonisZieba. gasaTvaliswinebelia, rom ZiriTadi RonisZie-

bebis CamonaTvali amomwuravia, damatebiTi ki ara. Sesa-

bamisad, yovel konkretul SemTxvevaSi sasamarTlos Seu-

Zlia gansazRvros damatebiTi RonisZiebis saxiT iseTi 

valdebulebis dakisreba, rac ar aris kanonSi saxeldebiT 

miTiTebuli, magram saqmis faqtobrivi garemoebebidan da 

braldebulis pirovnebidan gamomdinare mosalodneli sa-

frTxeebis prevenciis mizniT konkretul SemTxvevaSi mi-

zanSewonilia. 

ZiriTad aRkveTis RonisZiebebs miekuTvneba: girao, Se-

Tanxmeba gausvlelobisa da saTanado qcevis Sesaxeb, pira-

di Tavdeboba, samxedro mosamsaxuris qcevisadmi sardlo-

bis meTvalyureoba da patimroba.

ZiriTad aRkveTis RonisZiebasTan erTad sasamarTlo 

ar aris SezRuduli erTdroulad gamoiyenos ramdenime 

damatebiTi aRkveTis RonisZieba, kerZod,valdebuleba, 

daniSnul dros an gamoZaxebisTanave gamocxaddes sa-
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samarTloSi; garkveuli saqmianobis an profesiis ganx-

orcielebis akrZalva; sasamarTloSi, policiaSi an sxva 

saxelmwifo organoSi yoveldRiurad an sxva periodu-

lobiT gamocxadebisa da angariSgebis valdebuleba; sa-

samarTlos mier daniSnuli uwyebis zedamxedveloba; ele-

qtronuli monitoringi; valdebuleba garkveul adgilas 

yofnisa garkveul saaTebSi an uamisod; garkveuli adgilis 

dautoveblobis an masSi SeRwevis akrZalva; specialuri 

nebarTvis gareSe garkveul pirebTan Sexvedris akrZalva; 

pasportis an piradobis damadasturebeli sxva dokumentis 

Cabarebis valdebuleba; sasamarTlos mier gansazRvruli 

nebismieri sxva RonisZieba, romelic aucilebelia aRkve-

Tis RonisZiebis gamoyenebis miznebis misaRwevad. amasTan, 

qalTa mimarT Zaladobis an/da ojaxSi Zaladobis an ojax-

uri danaSaulis saqmeze sasamarTlo aRkveTis RonisZiebis 

gamoyenebis sakiTxTan erTad prioritetulad ganixilavs 

braldebulisaTvis iaraRis CamorTmevis valdebulebis 

dakisrebis an/da garkveul adgilze Sesvlisa da dazara-

lebulTan miaxloebis akrZalvis sakiTxs.

gasaTvaliswinebelia, rom sasamarTlos ar gaaCnia 

braldebulis saproceso mdgomareobis sakuTari inicia-

tiviT damZimebis ufleba. amitom sasamarTlo sakuTari 

iniciativiT damatebiT aRkveTis RonisZiebebs SearCevs 

(maT Soris iseT RonisZiebas, romelic kanonSi pirdapir ar 

aris miTiTebuli) mxolod im SemTxvevaSi, roca prokuror-

is mier moTxovnil aRkveTis RonisZiebaze naklebad mkacr 

aRkveTis RonisZiebas Seufardebs braldebuls. amasTan, 

damatebiTi aRkveTis RonisZiebis gamoyenebisas aucilebe-

lia dasabuTebuli varaudis standartis arseboba iseve, 

rogorc es saWiroa ZiriTadi aRkveTis RonisZiebis gamoy-

enebisas.

Tuki saproceso kodeqsiT gaTvaliswinebuli damatebi-

Ti RonisZiebebi, konkretuli akrZalvebi, valdebulebebi 

SezRudvebi uzrunvelyofs aRkveTis RonisZiebis miznis 
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miRwevas, patimroba ar unda iyos gamoyenebuli. 

SedarebiTi analizis WrilSi sainteresoa safrange-

Tis magaliTi, sadac sasamarTlos aRkveTis RonisZiebis 

saxiT SeuZlia mxolod konkretuli akrZalva gamoiyenos 

braldebulis mimarT. sasurvelia Cvens sinamdvileSic 

kanonmdebelma gaiTvaliswinos safrangeTis gamocdileba 

da mosamarTles mieces SesaZlebloba, ZiriTadi aRkve-

Tis RonisZiebis gareSe dasjerdes zemoT CamoTvlili 

damatebiTi valdebulebebidan mxolod erTis an erT-

droulad ramdenimes gamoyenebas.

aRsaniSnavia, rom aRkveTis RonisZieba ar aris sasjeli 

da ar aris aucilebeli, rom misi saxe danaSaulis simZimis 

proporciuli iyos. e.i. Tu saqme gvaqvs mZime an gansa-

kuTrebiT mZime danaSulTan, a priori ar niSnavs imas, rom 

aRkveTis RonisZiebis saxiT gamoyenebul iqnas yvelaze 

mkac ri aRkveTis RonisZieba, kerZod, patimroba.

aRkveTis RonisZiebisa da misi konkretuli saxis ga-

moyenebis sakiTxis gadawyvetisas sasamarTlom unda 

gaiTvaliswinos braldebulis pirovneba, misi saqmianoba, 

asaki, janmrTeloba, ojaxuri da qonebrivi mdgomareoba, 

miyenebuli qonebrivi zianis anazRaureba, adre Sefar-

debuli romelime aRkveTis RonisZiebis darRvevis faqti 

da sxva garemoebebi.



327

§ 3.patimroba, rogorc aRkveTis RonisZiebis yvelaze 

mkacri saxe

3.1.patimroba, rogorc `Ultima Ratio~

saqarTvelos sisxlis samarTlis saproceso kodeq-

sis zogadi suliskveTebidan gamomdinare patimroba unda 

iyos gamoyenebuli, rogorca `Ultima Ratio~ RonisZieba. 

sssk me-6 muxlis me-3 nawilis Tanaxmad, upiratesoba yov-

elTvis unda mieniWos uflebaTa da TavisuflebaTa Sez-

Rudvis yvelaze msubuq formas, rac imas gulisxmobs, rom 

patimrobas unda hqondes sagamonakliso xasiaTi. bral-

debuls aRkveTis RonisZiebis saxiT ar unda Seefardos 

patimroba, garda im SemTxvevisa, rodesac arsebobs misi 

mimalvis, Semdgomi danaSaulebrivi saqmianobis, mowmeze 

zemoqmedebis, mtkicebulebis ganadgurebis an ganaCenis 

aRusruleblobis safrTxe.463 patimrobas, rogorc mosal-

odneli safrTxeebis prevenciis erTaderT saSualebad ga-

nixilavs sssk 205-e muxlic. aRkveTis RonisZiebis saxeebs 

Soris patimroba aris umkacresi, vinaidan yvelaze metad 

patimrobisas izRudeba braldebulis uflebebi. amasTan, 

rogorc adamianis uflebaTa evropuli konvencia, ise 

saqarTvelos konstitucia da sisxlis samarTlis sapro-

ceso kodeqsi patimrobas ganixilavs rogorc ukidures 

zomas da mis gamoyenebas dasaSvebad miiCnevs mxolod ma-

Sin, rodesac es aris erTaderTi, aucilebeli aRkveTis 

RonisZieba da sxva ufro msubuqi aRkveTis RonisZiebis 

gamoyenebiT SeuZlebelia miznis miRweva. rodesac bral-

debulis mimalvis an marTlmsajulebis ganxorcielebi-

saTvis xelis SeSlis safrTxis ganeitraleba SesaZlebelia 

arasapatimro aRkveTis RonisZiebebiT, braldebuli unda 

gaTavisufldes464da sasamarTlo valdebulia ganixilos 

463 sssk muxli 38, me-12 naw.

464 Borotyuk v Ukraine, ECtHR,16/12/2011,33579/04, §62 
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patimrobis alternativa.465

dauSvebelia patimroba ukavSirdebodes mosalodnel 

sasjels466, misi gamoyeneba xdebodes aramarTlzomieri 

mizniT an aucilebelze xangrZlivi droiT.467

`patimroba ar SeiZleba ganvixiloT, rogorc bral-

debulis mimarT dasjadi RonisZiebis dawyeba. patimroba 

ar emsaxureba braldebulis dasjas, vinaidan sasjeli iniS-

neba piris damnaSaved cnobis Semdeg, rodesac sasamarTlo 

gamoitans gamamtyunebel ganaCens. kanonis mixedviT, pa-

timrobis mizani aris ara braldebulis mimarT Seracxu-

li braldebisTvis garkveuli sasjelis daweseba, aramed 

uzrunvelyofis saSualeba, raTa Tavidan aviciloT bral-

debulis mimalva, mis mier mtkicebulebaTa mopovebisaT-

vis xelisSeSla an axali danaSaulis Cadena~.468

TiTqosda patimroba da Tavisuflebis aRkveTa iden-

turia, rameTu orive SemTxvevaSi, pirs ezRudeba Tavisu-

fali mimosvlis saSualeba da Semofarglulia garkveuli 

sazRvrebiT, amasTan, imis miuxedavad, rom patimrobaSi 

gatarebuli periodi iTvleba sasjelis saxiT daniSnuli 

Tavisuflebis aRkveTis saerTo vadaSi, patimrobas mainc 

ver gavaigivebT sasjelTan, igi prevenciis saSualebaa da 

misi gamoyenebis meSveobiT Tavidan iqneba acilebuli is 

damatebiTi safrTxeebi, romlis arseboba dadasturebu-

lia sisxlis samarTlis saqmeSi konkretuli mtkicebule-

bebiT. sasamarTlos ar unda hqondes winaswar Camoyal-

ibebuli azri imis Taobaze, rom braldebulma Caidina 

danaSauli_mtkicebis tvirTi braldebis mxaresaa da nebi-

smieri eWvi gansasjelis sasargeblod unda gadawydes469.

465 Vrencev v Serbia, ECtHR, 23/09/2008, 2361/05, §78 
466 Bohlander M., Principles of German Criminal Procedure, Hart Publishing, 
2012, 75

467 Gusinsksi v. Russia, ECtHR, 19/05/2004, §71_78
468 saqarTvelos sisxlis samarTlis procesi (kerZo nawili), avtorTa 

koleqtivi, 2012, 228

469 riCi, rogor mivmarToT adamianis uflebaTa evropul sasamarTlo, 
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patimrobis, rogorc aRkveTis RonisZiebis, gamoy-

enebisaTvis aucilebelia proporciulobis dacva udan-

aSaulobis prezumfciasa da Tavisuflebis uflebasTan. 

patimrobis gamoyenebisaTvis aucilebelia SezRuduli 

garemoebebis wre, ra SemTxvevaSic gamarTlebuli iqneba 

misi gamoyeneba. amasTan, aRsaniSnavia isic, rom praqtika-

Si umravlesad am mkacr SezRudvebs xSirad ugulvebely-

ofen.470

patimrobis gamoyenebasTan dakavSirebiT, arsebiTi mis-

admi faqizi damokidebulebaa, rameTu patimrobis gamoy-

eneba pirdapirproporciuladaa mimarTuli braldebulis 

momavlisaken. kerZod, patimris fizikuri da fsiqologi-

uri ngreva, ganaTlebis procesis SeCereba, ojaxis Semo-

savlis gareSe datoveba, normaluri cxovrebis ritmidan 

amovardna. swored es garemoebebi qmnis safuZvels patim-

robisadmi faqizi/frTxili mopyrobisaTvis.471

aRkveTis RonisZiebis gamoyenebisas mniSvnelovnad 

izRudeba braldebulis uflebebi. yvelaze metad ki es 

SezRudva TvalSisacemia aRkveTis RonisZiebis saxed pa-

timrobis gamoyenebisas, rodesac xdeba braldebulis 

ojaxisagan, sazogadoebisagan, gare samyarosgan izolacia. 

patimrobis periodSi braldebuls ezRudeba konstituci-

iT garantirebuli uflebebi da Tavisuflebebi. 

amasTan, zogierTi SezRudva, romelic adamianis pa-

tivis da Rirsebis uflebis Semlaxavi iqneboda, sapatimro 

cxovrebis Tanmdevi Sedegia.472

me-3 gamocema, gv. 2013, 356.

470 A Measure of Last Resort, Fair Trial, 1. available at: https://www.fairtrials.org/
wp_content/uploads/A_Measure_of_Last_Resort_Full_Version.pdf
471 The Socioeconomic Impact of Pretrial Detention, Open Society Justice Initiative, 
2011, 29. available at:http://www.unicef.org/ceecis/Socioeconomic_impact_pretrial_
detention.pdf
472  ix. saqarTvelos sakonstitucio sasamarTlos 10.06.2009 wlis 

N1/2/458 ganCineba _ saqarTvelos moqalaqeebi daviT sarTania da ale-

qsandre maWaraSvilis aqarTvelos parlamentisa da saqarTvelos ius-
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aRkveTis RonisZiebis gamoyenebis marTlzomierebis 

Sefasebisas aucilebelia, mxedvelobaSi iqnas miRebuli 

saqmesa da braldebulTan dakavSirebiT arsebuli konk-

retuli da individualuri maxasiaTeblebi, ramac unda Se-

qmnas an gamoricxos patimrobis gamoyenebis SesaZleblo-

ba. sasamarTlos aqvs valdebuleba aRkveTis RonisZieba 

gamoiyenos mxolod mkacrad gawerili safuZvlebis arse-

bobisas, xolo patimroba _ rogorc ukiduresi RonisZieba, 

unda gamoiyenos mxolod saTanado dasabuTebis SemTxveva-

Si da aucileblobisas. Tumca amave dros, aucilebelia, 

rom gamoyenebuli aRkveTis RonisZiebis konkretuli saxe 

iyos Cadenili qmedebis proporciuli.473

aRkveTis RonisZiebis saxiT patimrobis gamoyenebis 

SemTxvevaSi pirs ezRudeba Tavisuflebis ufleba, rac 

avtomaturad kavSirSia mTel rig sxva konstituciuri 

uflebebis SezRudvasTan. Tavisuflebis ufleba Tavi-

si arsiT umniSvnelovanes konstituciur garantias war-

moadgens, aRniSnuli uflebis mniSvnelobas xazs usvams 

isic, rom pirs ar SeuZlia uari ganacxados Tavisuflebis 

uflebis realizebaze im SemTxvevaSic ki, rodesac is da-

kavebis an dapatimrebis mizniT sakuTari nebiT Cabardeba 

saxelmwifo organoebs.474 Tavisuflebis prezumfciis Ta-

naxmad, piri unda iyos Tavisufali, garda im SemTxvevisa, 

Tu dadasturda misi dapatimrebis aucilebloba.475bral-

debulis mimarT dapatimrebis gamoyeneba SeiZleba 

gamarTlebuli iyos mxolod im SemTxvevaSi, Tu arsebobs 

WeSmariti sajaro interesi, romelsac udanaSaulobis 

ticiis saministros winaaRmdeg, II_ 7,8

473  ix. Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2014 

wlis 09 dekembris ganCineba saCivris dakmayofilebaze uaris Tqmis Ses-

axeb, N1g/1244_14

474 T. tuRuSi, g. burjanaZe, g. mSvenieraZe, g. gociriZe, v. menabde, 

adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos 

samarTalwarmoebis praqtika, Tb., 2013, 105

475 ix.sssk me-5 m. me4 punqti
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prezumfciis miuxedavad, SeuZlia gadawonos piris Tavi-

suflebis moTxovna.476

adamianis Tavisufleba imdenad wonadi ZiriTadi 

uflebaa, rom masSi Careva saxelmwifo xelisuflebis mx-

ridan unda ganixilebodes, rogorc ultima ratio.477

`piradi Tavisufleba~, romelic moixsenieba yovel-

dRiur salaparako enaSi Zalze bundovani terminia. is Ses-

aZlebelia, gavigoT rogorc piris Tavisufleba, gaakeTos 

yvelaferi, risi gakeTebac surs. Tumca aranair gaugebro-

bas ar iwvevs me-5 muxliT daculi sfero, es aris klasi-

kuri`liberte e d’aller et venir~ (adamianis fizikuri Tavisufle-

ba) praqtikaSi SesaZlebelia terminis Semdgomi ganmarteba 

dakavebasa da dapatimrebasTan mimarTebiT, romelTagan is 

icavs adamians~478. swored aRniSnuli uflebis darRveva 

iwvevs patimrobis gamoyenebis institutTan faqiz damok-

idebulebas, radgan `patimroba _ es aris braldebulisaT-

vis Tavisuflebis aRkveTa, misi specialur dawesebuleba-

Si moTavsebis gziT~.479

aRkveTis RonisZiebis saxiT patimrobis gamoyene-

ba warmoadgens adamianis uflebebsa da TavisuflebebSi 

erT-erT yvelaze mkacr (intensiur) Carevas.480 patimroba 

unda warmoadgendes `safuZvlian aucileblobas~ mimal-

vis, axali danaSaulis Cadenis, an mtkicebulebaTa mopove-

baSi xelis SeSlis Tavidan acilebis mizniT.481 piris winas-

476 Labita v. Italy,l. No. 26772/95, 6/04/ 2000, p.152
477  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis 

#2/1/415 gadawyvetileba, II_15

478 S. treqseli adamianis uflebebi sisxlis samarTlis procesSi. Tbi-

lis, 2009, 454.

479 saqarTvelos sisxlis samarTlis procesi (kerZo nawili), avtorTa 

koleqtivi. Tbilisi, 2012, 227.

480  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtem-

bris #3/2/646 gadawyvetileba, II_4

481 anne groestadi da ion peter rui, adamianis uflebaTa evropuli 

konvenciis me-5 da me-6 muxlebis gamoyeneba sisxlis samarTlis saqmee-

bze, Tb., 2012, 14
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war patimrobaSi yofna (pirisaTvis aRkveTis RonisZiebis 

saxiT patimrobis Sefardeba) gamonaklis SemTxvevas unda 

warmoadgendes, is ar unda iyos avtomaturad gamoyene-

badi zogadi norma.482 patimrobis gamoyenebis SemTxvevaSi 

saxelmwifos mier Sesasrulebeli valdebulebebi mkacrad 

izrdeba, rac gulisxmobs imas, rom patimrobis gamoyeneba 

ar unda xdebodes aramarTlzomieri mizniT an aucile-

belze xangrZlivi vadiT da ar unda warmoadgendes ufle-

bamosilebis borotad gamoyenebas.483 evropuli sasamarT-

los mier ganviTarebuli praqtika miuTiTebs sapatimro 

aRkveTis RonisZiebis sagamonakliso bunebaze, romlis 

gamoyenebis marTlzomierebis Sefasebisas aucilebelia 

mxedvelobaSi iqnes miRebuli saqmesa da braldebulTan 

dakavSirebiT arsebuli konkretuli da individualuri 

maxasiaTeblebi, ramac unda Seqmnas an gamoricxos patim-

robis gamoyenebis SesaZlebloba.484

unda aRiniSnos, rom ultima ratio principis gamoyenebis 

TvalsazrisiT sasamarTlo praqtika ar aris erTgvaro-

vani. magaliTad, erT-erT saqmeSi sasamarTlom ar daakmay-

ofila prokuroris Suamdgomloba aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebis Taobaze da miuTiTa, rom 

`braldebis mxaris mier warmodgenili masalebis safuZ-

velze mtkicebulebiTi da formaluri safuZvlis dab-

ali xarisxis mxedvelobaSi miRebiT, saTanadod ver iqna 

dasabuTebuli yvelaze mkacri aRkveTis RonisZiebis pa-

timrobis gamoyenebis marTebuloba da mizanSewonilo-

482 evropis sabWos ministrTa komitetis rekomendacia (2006) 13 wev-

ri saxelmwifosadmi patimrobis gamoyenebis, misi ganxorcielebis 

pirobebisa da Zaladobis sawinaaRmdego zomebis Sesaxeb (miRebulia 

ministrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadg-

ileebis 974-e sxdomaze)

483  Gusinsky v Russia, ECtHR, 10.11.2004, no. 70276/01, §71_78 
484 xarvezebi da rekomendaciebi sisxlis samarTlis marTlmsajuleba-

Si, saqarTvelos axalgazrda iuristTa asociacia, Tb., 2012, 56
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ba.~485 `miuxedavad imisa, rom SesaZloa saqmeze arsebobdes 

garkveuli safuZveli saproceso iZulebis RonisZiebis 

gamoyenebisa, aucilebelia gaTvaliswinebuli iqnas Ti-

Toeuli garemoeba braldebulis mimarT.~486 sasamarT-

lom CaTvala, rom ar arsebobda patimrobis gamoyenebis 

aucilebloba da braldebuls Seufarda girao.

sxva saqmeSi sasamarTlom daakmayofila prokuror-

is Suamdgomloba patimrobis gamoyenebis Taobaze, maSin, 

rodesac Cadenili iyo naklebad mZime danaSauli, miyenebu-

li zianis odenoba Seadgenda 600 lars, advokati Suamd-

gomlobda sapatimro uzrunvelyofiT 5000 laris odeno-

biT giraos Sefardebas.487 ganCinebaSi ar iyo patimrobis 

gamoyenebis aucileblobaze xazgasma, mxolod miTiTebu-

li iyo is, rom braldebulis mier danaSauli Cadenil iqna 

pirobiTi msjavris gamosacdeli vadis periodSi.

zemoaRniSnulidan gamomdinare SeiZleba davaskvnaT, 

sasamarTlo praqtika unda iyos erTgvarovani da yovel 

individualur SemTxvevaSi patimrobis gamoyenebisas dac-

uli iyos `ultima Ratio~ principi. 

3.2. sxva, naklebad mkacri aRkveTis RonisZiebis 

gamoyenebis mizanSeuwonloba

aRkveTis RonisZiebis gamoyenebis Sesaxeb Suamdgom-

lobis wardgenisas prokurori valdebulia daasabuTos 

mis mier moTxovnili aRkveTis RonisZiebis mizanSewoni-

loba da sxva, naklebad mkacri aRkveTis RonisZiebis gam-

oyenebis mizanSeuwonloba. Tavdapirvelad dasabuTebuli 

unda iqnas, zogadad, aRkveTis RonisZiebis gamoyenebis 

aucilebloba da Semdeg, konkretuli saxis mizanSewoni-

loba.

485 Tbilisis saqalaqo sasamarTlos 01/01/2014 ganCineba N10a/1_14 

486  Tbilisis saqalaqo sasamarTlos 28/01/2014 ganCineba N10a/574_14

487 Tbilisis saqalaqo sasamarTlos 11/05/2013 ganCineba N10a/1727_13
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`mas Semdeg, rac dasabuTebuli varaudis standartiT 

miCneuli iqneba zogadad aRkveTis RonisZiebis gamoyenebis 

mizanSewoniloba, sssk-is 198-e muxlis me-3 nawilis Tanax-

mad, braldebis mxares ekisreba valdebuleba, warmoadg-

inos dasabuTeba aRkveTis RonisZiebis konkretuli saxis 

gamoyenebis proporciulobasTan dakavSirebiT. aRniSnuli 

norma adgens prokuroris valdebulebas, daasabuTos, ra-

tom aris saWiro konkretuli aRkveTis RonisZiebis gamoy-

eneba da ratom ver iqneba mizani miRweuli sxva, naklebad 

mkacri aRkveTis RonisZiebis gamoyenebiT.~488

proporciulobis principis dacvis movaleoba akis-

ria aRkveTis RonisZiebis Semfardebel mosamarTle-

sac. sasamarTlo uflebamosilia braldebuls aRkveTis 

RonisZiebis saxiT patimroba Seufardos mxolod im SemTx-

vevaSi, rodesac saproceso kodeqsiT gaTvaliswinebu-

li miznebis miRweva SeuZlebelia sxva, naklebad mkacri 

aRkveTis RonisZiebis gamoyenebiT.489

aRniSnul sakiTxTan dakavSirebiT sasamarTlo praq-

tika araerTgvarovania. magaliTad, Tbilisis saqalaqo 

sasamarTlos mosamarTle Tavis erT-erT ganCinebaSi aR-

niSnavs: `prokurori SuamdgomlobaSi uTiTebs mxolod 

patimrobis gamoyenebaze, Tumca sxva, naklebad mkacri 

aRkveTis RonisZiebis gamoyenebis SesaZleblobaze arafers 

ambobs, razec saproceso kanoni savaldebulo moTxovnad 

miuTiTebs~.490 unda aRiniSnos, rom xSirad praqtikaSi 

rogorc braldebis mxare, aseve, sasamarTlo formalu-

rad udgeba kanonis moTxovnas, umetesad axdenen mxolod 

normis citirebas, SuamdgomlobebSi an/da ganCinebebSi ar 

uTiTeben konkretul faqtobriv garemoebebze da Sesa-

bamisad, ar asabuTeben aRkveTis RonisZiebis konkretuli 

saxis proporciulobas da sxva, naklebad mkacri aRkve-

488 Tbilisis saqalaqo sasamarTlos 27/03/2017 ganCineba N10a/1408

489 ix. sssk muxli 198, me-4 naw.

490  Tbilisis saqalaqo sasamarTlos 01/01/2014 ganCineba N10a/1_14
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Tis RonisZiebis mizanSeuwonlobas. magaliTad, erT-erT 

saqmeze ugulvebelyo ra kanonis zemoaRniSnuli moTxov-

na, q. Tbilisis vake-saburTalos raionuli prokuratur-

is prokurorma aRkveTis RonisZiebis Sefardebis Sesaxeb 

SuamdgomlobaSi491, sadac braldebulis mimarT iTxovda 

patimrobis gamoyenebas, saerTod ar gaamaxvila yuradRe-

ba, Tu ratom ver uzrunvelyofda aRkveTis RonisZiebis 

miznebs sxva, naklebad mkacri aRkveTis RonisZieba. aR-

saniSnavia, rom zemoaRniSnuli Suamdgomlobis safuZvel-

ze, Tbilisis saqalaqo sasamarTlos mosamarTlem miiRo 

ganCineba492 braldebulis mimarT aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebis Taobaze, sadac mosamarTlem 

srulad gaimeora braldebis mxaris pozicia da ganmarta, 

rom prokuroris mier dasabuTebuli iyo braldebulis 

mimarT patimrobis gamoyenebis aucilebloba. Tumca ro-

gorc Suamdgomlobidan, aseve sasamarTlos ganCinebidan 

ar ikveTeboda, Tu ratom ver uzrunvelyofda sxva, na-

klebad mkacri aRkveTis RonisZieba kanoniT gaTvalis-

winebuli miznebis miRwevas.

sssk 198-e muxlis srulad realizeba faqtobrivi gare-

moebebis analizis gziT da erovnuli/saerTaSoriso stan-

dartebis dacva xels Seuwyobs patimrobis gamoyenebis 

dasabuTebas proporciulobisa da mizanSewonilobis naw-

ilSi da sabolood ki sasamarTlo praqtikis daxvewas.

491 sisxlis samarTlis N007270513XXX saqme, 29/05/2013 Suamdgomloba 

aRkveTis RonisZiebis Sefardebis Sesaxeb 

492  Tbilisis saqalaqo sasamarTlos 29/05/2013 ganCineba N10a/2092_13
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§4. patimrobis, rogorc aRkveTis RonisZiebis 

gamoyenebis samarTlebrivi safuZvlebi 

4.1. patimrobis gamoyenebis faqtobrivi safuZveli

aRkveTis RonisZiebis, maT Soris patimrobis gamoy-

enebisaTvis unda arsebobdes rogorc faqtobrivi (mate-

rialuri, mtkicebulebiTi), aseve, formaluri (saproceso) 

safuZvlebi. amasTan, aucilebelia aRniSnuli safuZvlebis 

erTdroulad arseboba.

SuamdgomlobaSi braldebis mxarem kumulaciurad 

unda daasabuTos: 1) materialuri/faqtobrivi safuZvlis 

arseboba _ rom dasabuTebuli varaudis standartiT da-

dasturebulia braldebulis mier danaSaulis da ara sxva 

saxis samarTaldarRvevis Cadena. 2) formaluri/saproce-

so safuZveli _ dasabuTebuli varaudis standartiT da-

dasturebulia, rom aRkveTis RonisZiebis gamouyeneblo-

bis SemTxvevaSi realurad arsebobs braldebulis mxridan 

marTlmsajulebis ganxorcielebisaTvis xelis SeSlis sa-

frTxe mimalvis, mowmeebze zemoqmedebis, mtkicebulebaTa 

ganadgurebis, axali danaSaulis Cadenis saxiT.493

Sesabamisad, prokurorma SuamdgomlobaSi, xolo sasa-

marTlom ganCinebaSi Tavdapirvelad, unda daasabuTos 

braldebulis mier SesaZlo danaSaulis Cadenis faqti da 

Semdeg Seudges e.w. formaluri safrTxeebis argumentire-

bas.

faqtobriv safuZvels qmnis mtkicebulebaTa er-

Toblioba, romelic dasabuTebuli varaudis standartiT 

adasturebs piris braleulobas, rac CamoTvlilia bral-

debis Sesaxeb dadgenilebaSi. magaliTad, erT-erT saqmeze 

patimrobis Sefardebis Taobaze mosamarTlis mier gamot-

anil ganCinebaSi aRniSnulia, rom `braldebis Sesaxeb dad-

493 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa koleqtivi, Tbilisi, 2015, 559
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genilebaSi miTiTebuli faqtebisa da informaciis (SemTx-

vevis adgilis daTvalierebis oqmi, mowmeebis dakiTxvis 

oqmebi, dazaralebulis dakiTxvis oqmi, braldebulebis 

dakiTxvis oqmebi, dakavebisa da piradi Cxrekis oqmi) da 

saqmeSi arsebuli masalebis Sesabamisad, saxezea sakmari-

si faqtobrivi safuZvlebi da dasabuTebuli varaudi 

braldebulebis: z.s.-is, p.f.-is, z.j.-is mimarT aRkveTis 

RonisZiebis gamoyenebisaTvis~.494

saqarTvelos sisxlis samarTlis saproceso kodeqsis 

205-e muxlis safuZvelze patimroba gamoiyeneba mxolod 

maSin, Tu is erTaderTi saSualebaa, raTa Tavidan iqnes ac-

ilebuli: a) braldebulis mimalvisa da marTlmsajulebis 

ganxorcielebisaTvis xelis SeSlis safrTxe, b) axali dan-

aSaulis SesaZlo Cadenis safrTxe da g) braldebulis mier 

mtkicebulebaTa mopovebisaTvis xelis SeSlis safrTxe.

aRkveTis RonisZiebis gamoyenebis safuZvlebi arseb-

iTad patimrobis gamoyenebis safuZlebis identuria. Se-

sabamisad, ra SemTxvevaSi unda gamoiyenos mosamarTlem 

patimroba, damokidebulia individualuri midgomis tes-

tze. patimrobis gansakuTrebuli safuZvlebis regulaci-

is ararseboba, erTis mxriv, mosamarTles aZlevs saSuale-

bas saqmis konkretuli garemoebebis da braldebulis 

pirovnebis individualuri maxasiaTeblebis gaTvalis-

winebiT ganixilos patimrobis gamoyenebis sakiTxi. Tumca, 

meores mxriv, umjobesia kanoni iyos ufro metad `gan-

Wvretadi~ da zustad iyos masSi Camoyalibebuli kriteri-

umebi, romelTa dacvis safuZvelze miiRebs mosamarTle 

gadawyvetilebas patimrobis gamoyenebis, Tu masze uaris 

Tqmis Sesaxeb.

aRkveTis RonisZiebis saxiT patimrobis gamoyenebis 

winapirobaa dasabuTebuli varaudi, rom braldebulma 

Caidina sisxlis samarTlis kodeqsiT gaTvaliswinebuli 

danaSauli. faqtebis an informaciis erToblioba, ro-

494  Tbilisis saqalaqo sasamarTlos 09/11/2013 ganCineba N10a/5899 
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melic mocemuli sisxlis samarTlis saqmis garemoeba-

Ta erTobliobiT daakmayofilebda obieqtur pirs, raTa 

daeskvna piris mier danaSaulis SesaZlo Cadena, kode-

qsiT pirdapir gaTvaliswinebuli sagamoZiebo moqmedebis 

CatarebisTvis an/da aRkveTis RonisZiebis gamoyenebisTvis 

gaTvaliswinebuli mtkicebulebiTi standarti. 

sssk-s me-3 muxlis me-11 nawilidan gamomdinare, sa-

samarTlo valdebulia darwmundes, rom arsebobs sisxlis 

samarTlis saqmesTan dakavSirebuli faqtebis an infor-

maciis erToblioba, romelic piris SesaZlo braldeba-

Si obieqtur pirs daarwmunebda. aRniSnuli norma aval-

debulebs sasamarTlos, Seafasos sisxlis samarTlis 

saqmis garemoebebi da mxolod im SemTxvevaSi gamoiyenos 

winaswari patimroba (an sxva aRkveTis RonisZieba), Tu 

darwmundeba, rom saqmeSi arsebuli masalebi sisxlis-

samarTlebrivi devnis dasabuTebulobaze miuTiTeben. am-

ave dros, sssk-s 198-e muxlis me-2 nawilidan gamomdinare, 

sasamarTlo aseve dasabuTebuli varaudis standartiT 

unda darwmundes, rom arsebobs braldebulis mimalvis, 

mis mier mtkicebulebebis ganadgurebis an/da axali dana-

Saulis Cadenis realuri albaToba/safrTxe.~495

aRkveTis RonisZiebis gamoyeneba daiSveba, rodesac 

arsebobs dasabuTebuli varaudi piris danaSaulebrivi 

qmedebis Cadenis Sesaxeb da dadgenilia danaSaulebrivi 

qmedebis Cadenis garemoebebi, rac xels uwyobs obi-

eqturad Sefasdes braldebulis saSiSroeba, misi mxri-

dan marTlmsajulebis ganxorcielebisaTvis xelis SeS-

lis mizniT marTlsawinaaRmdego qmedebis ganxorcielebis 

dasabuTebulad prognozireba.496

adamianis uflebaTa evropuli konvenciis me-5_1(с) 

495 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

#3/2/646 gadawyvetileba, II_64

496 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tb., 2015, 558
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muxlis arsebiTi moTxovnaa gonivruli eWvis arseboba Ta-

visuflebis SezRudvamde.497

piris kanonieri dakavebisa da misTvis winaswari pa-

timrobis SefardebisaTvis aucilebel pirobas (condition 
sine qua non) warmoadgens dakavebuli piris mier danaSau-

lis Cadenis gonivruli eWvis arseboba.498 gonivruli eWvi 

aris is, rac akavSirebs konkretul pirs konkretul dan-

aSaulTan.499 piris TavisuflebaSi Careva ver moxdeba img-

vari eWvis safuZvelze, romelic emyareba mxolod sub-

ieqtur ganwyobas. amgvari midgoma iqneboda mwvane Suqi 

TviTnebobisaTvis.500 unda arsebobdes obieqturi bma dana-

Saulsa da dakavebul pirs Soris, obieqturi garemoebebi, 

monacemebi, romlebic Seqmnis imis varaudis safuZvels, 

rom Cadenilia danaSauli da swored im piris mier, romel-

sac akaveben, sxva sityvebiT, eWvi unda iyos safuZvliani.501

moqmedi kanonmdeblobidan gamomdinare, safuZvliani 

eWvi igive dasabuTebuli varaudia.

mosamarTle gadawyvetilebas unda iRebdes ara misi 

subieqturi eWvebis safuZvelze, aramed igi valdebulia, 

Seafasos arsebobs Tu ara faqtobrivi garemoebebi502.

dasabuTebuli varaudi unda gamomdinareobdes im 

faqtebidan da informaciidan, romelTa identificire-

ba da gadamowmeba SesaZlebelia, romlebic miuTiTeben 

braldebulis mimalvis, mtkicebulebaTa ganadgurebis, 

mowmeebze zemoqmedebis, axali danaSaulis Cadenis real-

497 Guide on Article 5 of the European Convention on Human Rights, Updated on 
30 April 2018, pg. 20, § 81
498 n. xaindrava, b. boxaSvili, T. xidaSeli, winaswari patimrobis Se-

fardebasTan dakavSirebuli adamianis uflebaTa samarTlis analizi, 

2010, 17

499 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis 

#2/1/415 gadawyvetileba, II_21

500 iqve;

501 iqve;

502 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

№3/2/646 gadawyvetileba, II_65
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ur safrTxeze.503 patimrobis Sesaxeb gadawyvetileba unda 

efuZnebodes obieqturi garemoebebis arsebobas piris 

SesaZlo mimalvis, mis mier axali danaSaulis Cadenis an 

mtkicebulebebis ganadgurebis safrTxis Sesaxeb, rac gam-

yarebulia saqmeSi arsebuli mtkicebulebebiT.504

patimrobis gadawyvetilebis miRebisas saxeze unda 

iyos iseTi faqtebi da informacia, romelTa safuZvelze 

obieqturi piri darwmundeboda patimrobis gamoyenebis 

saWiroebaSi.505

winaswari patimrobis Sefardebis dasabuTebasTan daka-

vSirebiT mtkicebis tvirTi awevs braldebis mxares da igi 

araviTar SemTxvevaSi ar unda daekisros braldebuls.506

iuridiul literaturaSi gamoTqmulia mosazreba,rom 

patimroba unda iyos gamoyenebuli mxolod im SemTxvevaSi 

roca braldebulis mimarT wardgenili braldeba sasje-

lis saxiT iTvalswinebs Tavisuflebis aRkveTas. aRniSnul 

sakiTxze ar aris erTgvarovani midgoma. zogadad, `winas-

wari patimroba unda SeefardoT mxolod im pirebs, rom-

lebic eWvmitanilni arian danaSaulSi, romelic isjeba 

Tavisuflebis aRkveTiT~.507 Tumca konvenciis teqstSi ar 

aris saubari amgvari SezRudvis Sesaxeb da winaswari pa-

timrobis upirvelesi daniSnulebaa sasamarTlo ganxil-

vaze braldebulis daswrebis uzrunvelyofa.508

sagulisxmoa, rom saqarTvelos 1998 wlis 20 Teberv-

503 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

#3/2/646 gadawyvetileba, II_61

504 iqve, II_67

505 iqve, II_65

506 Ilijkov v Bulgaria, ECtHR, 26/07/2001 §84_85.
507  ix. evropis sabWos ministrTa komitetis rekomendacia (2006)13 

wevri saxelmwifoebisadmi patimrobisgamoyenebis, misi ganxorcielebis 

pirobebis da Zaladobis sawinaaRmdego zomebis Sesaxeb.(miRebulia min-

istrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadgilee-

bis 974-es xdomaze

508 S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi. 

Tbilisi 2009, 473.
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lis sisxlis samarTlis saproceso kodeqsiT patimro-

ba gamoiyeneboda mxolod im pirebis mimarT, romelsac 

brali edeboda iseTi danaSaulis CadenaSi, romlisTvi-

sac kanoniT gaTvaliswinebuli iyo ara ubralod Tavisu-

flebis aRkveTa, aramed Tavisuflebis aRkveTa 2 wliT an 

2 welze meti vadiT, gaufrTxilebel danaSaulSi bral-

debuli piris mimarT ki 3 wliT an meti vadiT.509 patimroba 

gamoiyeneboda im piris mimarTac, romelmac Caidina iseTi 

danaSauli, rolisTvisac kanoniT gaTvaliswinebuli iyo 

Tavisuflebis aRkveTa 2 wlamde vadiT, magram danaSaulis 

Cadenis momentisaTvis mis mimarT sasamarTlos mier gan-

sazRvruli pirobiTi msjavris vada ar iyo gasuli. garda 

amisa, Tavisuflebis aRkveTis vadis miuxedavad patimro-

bis gamoyeneba SesaZlebeli iyo im SemTxvevaSi, Tu pirs 

darRveuli hqonda sxva saxis aRkveTis RonisZieba.

dapatimreba ar gamoiyeneboda mZime avadmyofebis, 

arasrulwlovnis, xandazmulis (qali 60 wlis da kaci 65 

wlis), 2 kviraze meti xnis orsuli qalisa da im qalis 

mimarT, romelsac hyavda erT wlamde asakis bavSvi. aR-

niSnuli pirebis mimarT sagamonakliso wesiT SesaZlebe-

li iyo patimrobis gamoyeneba naklebad mkacri aRkveTis 

RonisZiebis pirobebis darRvevis SemTxvevaSi. 

axalma, moqmedma saproceso kodeqsma ar gaiziara ro-

gorc saqarTvelos 1998 wlis 20 Tebervlis sisxlis samar-

Tlis saproceso kodeqsiT, aseve sxva qveynebis saproceso 

kanonmdeblobiT gaTvaliswinebuli patimrobis gamoy-

enebis SemzRudveli faqtorebi. 

magaliTad, patimrobis gamoyenebis SezRudvebs sas-

jelis saxesTan da zomasTan dakavSirebiT iTvaliswinebs 

safrangeTis saproceso kodeqsi, romlis Tanaxmadac, 

aRkveTis RonisZiebis saxiT patimrobis gamoyeneba Sesa-

Zlebelia mZime danaSaulis CadenisaTvis an im danaSaulSi 

509 saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis saproce-

so kodeqsis muxli 159-e, me-3 naw.
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braldebuli piris mimarT, romelic sasjelis saxiT iT-

valiswinebs Tavisuflebis aRkveTas aranakleb 3 wlis va-

diT.510

`saqarTvelos konstituciiT gansazRvruli Tavisu-

flebis SezRudvis forma, winaswari patimroba ar war-

moadgens piris mimarT gamoyenebuli pasuxismgeblobis 

zomas da ar atarebs sadamsjelo xasiaTs. igi viwrod 

miemarTeba sisxlissamarTlebrivi devnisa da marTlmsa-

julebis ganxorcielebis procesis xelSeSlis aRkveTis 

uzrunvelyofas~.511 `dapatimreba gamoyenebul unda iqnas 

mxolod sagamonakliso RonisZiebis saxiT, is ar unda iyos 

savaldebulo xasiaTis da ar unda iqnas mimarTuli dasjis 

miznebisaTvis~.512

saproceso kanonmdeblobiT, patimroba warmoadgens 

uzrunvelyofis saSualebas. is aris braldebulis SesaZ-

lo marTlsawinaaRmdego qmedebis damabrkolebeli an Tav-

idan acilebis saSualeba. kerZod, patimrobis gamoyenebiT 

Tavidan unda iqnas acilebuli: braldebulis mimalva, mis 

mier marTlmsajulebis ganxorcielebisaTvis da mtkice-

bulebaTa mopovebisaTvis xelis SeSla da braldebulis 

mier axali danaSaulis Cadena.

510 Code of Criminal Procedure of France, updated 01.01.2006 muxli 143

511 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 26 ivnisis 

№3/5/646 saoqmo Canaweri saqmeze `saqarTvelos moqalaqe giorgi ugu-

lava saqarTvelos parlamentis winaaRmdeg~, II _ 8.

512  ix. Tbilisis saapelacio sasamarTlos 2016 wlis 11 noembris 

ganCineba, saqme №1g/1722_16, 7.
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4.2. patimrobis gamoyenebis formaluri safuZvlebi 

saqarTvelos kanonmdeblobiT da maTi Sesabamisoba 

adamianis uflebaTa evropul konvenciasTan

4.2.1. braldebulis mimalva da mis mier 

marTlmsajulebis ganxorcielebisaTvis xelis SeSla

saqarTvelos sssk-is 205-e muxlis pirveli nawilis `a~ 

qvepunqtiT, mocemulia aRkveTis RonisZiebis saxiT pa-

timrobis gamoyenebis ori safuZveli: mimalvis safrTxe 

da marTlmsajulebis ganxorcielebisaTvis xelis SeSlis 

safrTxe. es ukanaskneli TavisTavad moicavs mimalvis sa-

frTxesac, Tumca igi calkea gamoyofili, vinaidan bral-

debulis mimalva marTlmsajulebis ganxorcielebisaTvis 

xelis SeSlas ufro maRali intensivobiT ganapirobebs.

aRkveTis RonisZiebis saxiT patimrobis moTxovnisas 

braldebis mxare valdebulia warmoadginos konkretuli 

garemoebebi da ara abstraqtuli safrTxe. mimalvis sa-

frTxis dasabuTebisaTvis gaTvaliswinebuli unda iyos 

yvela detali da safrTxe, rac braldebuls aiZulebs, 

rom miimalos. am konteqstSi xSirad apelireben danaSau-

lis simZimeze. marTlac, danaSaulis simZime, qmedebis xa-

siaTi SeiZleba miuTiTebdes braldebulis mier SesaZlo 

mimalvis an marTlmsajulebisaTvis xelis SeSlis safrTx-

eze.

adamianis uflebaTa evropuli sasamarTlo ara erT 

gadawyvetilebaSi miuTiTebs, rom erovnuli sasamarTlo 

konvenciis citirebiT ar unda Semoifarglebodes. mimal-

vis safrTxis dasabuTebisas sasamarTlom unda gaiTval-

iswinos iseTi garemoebebi, rogoricaa: mkacri sasjelis 

daniSvnis SesaZlebloba, adgilobrivi kavSirebis uqon-

loba(sacxovrebeli adgili, ojaxi, qoneba, samsaxuri da 

sxv.), kavSirebi sazRvargareT, sabanko angariSebi, warsul-
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Si gaqcevis mcdeloba, pirovnuli Tvisebebi da sxv.

praqtikaSi prokurori xSirad miuTiTebs mosalod-

neli mkacri sasjelis SiSiT braldebulis SesaZlo mimal-

vis safrTxeze. pirveli instanciis mosamarTleTa nawili 

am pozicias iziarebs da miuTiTebs, rom sasjelis SiSi 

aris mimalvis erT-erTi mizezi maSin, rodesac rogorc 

evropuli sasamarTlos, aseve saqarTvelos saapelacio 

sasamarTlos sagamoZiebo kolegiis gadawyvetilebebi 

calsaxad miuTiTebs imaze, rom mxolod sasjelis simZime 

ar aris mimalvis safrTxis damadasturebeli garemoeba.

danaSaulis simZimidan gamomdinare, roca mosalod-

neli sasjeli mkacria, braldebulis mxridan imatebs mi-

malvis safrTxe, raTa Tavi aaridos pasuxismgeblobas, 

magram mimalvis safrTxis dasasabuTeblad mxolod aR-

niSnuli garemoeba ar kmara. aucilebelia sxva faqtorebze 

miTiTeba, magaliTad, kavSirebi sazRvargareT, material-

uri mdgomareoba, aseve braldebulis qceva _ cxaddeba Tu 

ara sasamarTloSi, TanamSromlobs Tu ara gamoZiebasTan 

da a.S. erT-erT saqmeSi, sadac pirs bralad edeboda Zarc-

va damamZimebel garemoebebSi (didi odenobiT, winaswari 

SeTanxmebiT jgufis mier), adamianis uflebaTa evropulma 

sasamarTlom mxolod danaSaulis simZimis safuZvelze mis 

mimarT patimrobis gamoyeneba evropuli konvenciis dar-

Rvevad CaTvala513.

strasburgis sasamarTlo calsaxad aRniSnavs, rom mi-

malvis safrTxis gamarTleba da dasabuTeba, mxolod im 

garemoebiT, rom pirs bralad edeba mZime danaSaulis Ca-

dena, romlis damtkicebis SemTxvevaSi mas potenciurad 

mZime sasjeli daekisreba, dauSvebelia.514

evropuli sasamarTlos ganmartebiT braldebulis mi-

513 Kostadinov v. Bulgaria, 07/02/2008,par. 78_80;

514  ix. n. xaindrava, b. boxaSvili, T. xidaSeli, winaswari patimrobis 

SefardebasTan dakavSirebuli adamianis uflebaTa samarTlis analizi, 

fondi Ria sazogadoeba saqarTvelo Tb., 2010, 46
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malvis safrTxe ar SeiZleba mxolod sasjelis SesaZlo 

simZimiT ganisazRvros. aRniSnuli unda Sefasdes mrava-

li sxva faqtoris mixedviT, romelic an daadasturebs mi-

malvis safrTxes an imdenad umniSvnelo iqneba, rom ver 

gaamarTlebs procesis mimdinareobisas piris patimrobis 

aucileblobas,515 sasamarTlom aRniSna, rom sasjelis Ses-

aZlo simZime ar niSnavs imas, rom braldebuli aucileb-

lad miimaleba, am eWvs sxva faqtorebic unda amyarebdes516.

mosalodneli mkacri sasjelis SiSiT mimalvis safrTxis 

Sefasebis TvalsazrisiT saqarTveloSi arsebobs araerT-

gvarovani sasamarTlo praqtika. mosamarTleTa nawili 

mkacr sasjels sakmaris garemoebad miiCnevs mimalvis sa-

frTxis Sesafaseblad, nawili ki arasakmarisad. `sasamarT-

lo iTvaliswinebs im garemoebas, rom braldebulebis 

mimarT bralad wardgenili qmedeba sasjelis saxiT ual-

ternativod iTvaliswinebs Tavisuflebis aRkveTas, garda 

amisa, braldebulebi dakavebulebi iyvnen... iusticiis sax-

lis mimdebare teritoriaze, sadac... cdilobdnen aeRoT 

pasportebi daCqarebuli wesiT, rac damatebiT relevan-

turi faqtoria mimalvis safrTxis Sesafaseblad~.517 moce-

mul SemTxvevaSi sasamarTlom braldebulebis mimalvis sa-

frTxe Seafasa ara mxolod mosalodneli sasjelis SiSiT, 

aramed daCqarebuli wesiT pasportebis aRebis mcdelobis 

gamo, e.i. arsebobda faqtobrivi garemoebebi, romlebic 

miuTiTebda amgvar safrTxeze, ris gamoc sasamarTlom 

dadgenilad miiCnia mimalvis saSiSroebis arseboba, rac 

gamarTlebulad unda CaiTvalos.

erT-erT saqmeze miRebul gadawyvetilebaSi Tbilisis 

saapelacio sasamarTlom miuTiTa`...mimalvis safrTxe zo-

gadad arsebobs, magram ara im xarisxiT da intensivobiT, 

515 ix. n. mWedliZe, saqarTvelos saerTo sasamarTloebis mier adamian-

is uflebaTa evropuli konvenciis gamoyenebis standartebi.. Tbilisi. 

2017. 59

516  ix. Mansur v Turkey, 10/10/1995, 16026/90
517  Tbilisis saqalaqo sasamarTlos 29/12/2016 ganCineba N10a/5691
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rom mis mimarT gamoyenebul iqnes adamianis uflebaTa da 

TavisuflebaTa SezRudvis yvelaze ukiduresi zoma _ pa-

timroba. aRniSnuli daskvnis gakeTebis saSualebas iZle-

va is arsebiTi xasiaTis garemoebebi, rom braldebuli 

gulwrfelad aRiarebs da inaniebs Cadenils. garda amisa, 

sxva sisxlis samarTlis saqmis gamoZiebis dros, 2014 wlis 

ivlisidan dekembramde periodSi, rodesac braldebulis 

statusi hqonda, ar daurRvevia giraos pirobebi da aTjer 

mainc iyo gamocxadebuli sagamoZiebo organosa Tu sa-

samarTloSi. aRniSnuli garemoebebis fonze, mxolod imis 

deklarireba, rom braldeba exeba gansakuTrebiT mZime da-

naSauls, rac iTvaliswinebs mkacr sasjels da imaze ape-

lireba rom amis gamo braldebuli miimaleba, dausabuTe-

belia da moklebulia samarTlebriv safuZvels.518

mimalvis safrTxe mosalodnel mkacr sasjelze mi-

TiTebis garda unda iyos gamyarebuli braldebulis 

pirovnebis, misi ojaxuri da yofiTi mdgomareobis da sxva 

faqtorebis meSveobiT. 

`is garemoeba, rom mosalodneli sasjeli mkacria da 

brali edeba mZime kategoriis danaSaulis CadenaSi, marto 

aRebuli ar warmoadgens mimalvis safrTxis gamarTlebis 

saSualebas~.519 Tumca sasamarTlo praqtikaSi xSirad mi-

malvis safrTxeze apelireba ufro hipoTeturi xasiaT-

isaa, vidre realur garemoebebze damyarebuli. ase, mag-

aliTad, pirs misTvis inkriminirebuli qmedeba Cadenili 

hqonda pirobiTi msjavris periodSi da naklebad mZime 

kategoriis danaSaulisaTvis gaTvaliswinebuli sasjel-

ic ki mosamarTlem sakmarisad CaTvala mimalvis safrTxis 

dasadgenad520. meore SemTxvevaSi pirobiTi msjavris ga-

reSe qmedebis Cadenis drosac ki CaTvala mosamarTlem, 

518  ix., Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 

18/12/2014 wlis ganCineba saqmeN1g/1282.
519  Tbilisis saqalaqo sasamarTlos 01/01/2014 ganCineba N10a/1_14

520  Tbilisis saqalaqo sasamarTlos 11/05/2013 ganCineba N10a/1727_13
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rom mosalodneli sasjelis SiSi iZleva Sesabamis stan-

darts mimalvis safrTxis gansasazRvrad, kerZod, `z.C-

is mimarT bralad Seracxuli marTlsawinaaRmdego da 

braleuli qmedeba miekuTvneba naklebad mZime danaSaulTa 

kategorias, dasabuTebulia varaudi, rom mosalodneli 

sasjelis SiSiT, braldebuli miemalos gamoZiebasa da sa-

samarTlos~521.

Tbilisis saqalaqo sasamarTlom gaiziara braldebis 

mxaris argumentacia mimalvasTan dakavSirebiT mxo-

lod mosalodneli mkacri sasjelidan gamomdinare, im 

dasabuTebiT, rom braldebulisaTvis bralad wardgeni-

li qmedeba sasjelis saxiT iTvaliswinebda mxolod Ta-

visuflebis aRkveTas (saqarTvelos ssk-is 19,109-e mux-

lis me-3 nawilis `a~ qvepunqti, ssk-is 108-emuxli, ssk-is 

236-emuxlis me-2 dame-3 nawili) es ki qmnida safuZvels 

dasabuTebuli varaudisaTvis, rom braldebuli mosal-

odneli pasuxismgeblobis SiSiT miimaleboda da ar ga-

mocxaddeboda sasamarTloSi.522 rogorc vxedavT, mxolod 

mosalodneli mkacri sasjelidan gamomdinare mimalvis 

arsebobasTan dakavSirebiT saqarTvelos sasamarTloeb-

Si ar aris Camoyalibebuli erTgvarovani praqtika, rac 

SesaZloa, Sefasdes braldebulebis mimarT araTanazomi-

er midgomad. aucilebelia dadgindes erTiani standar-

ti am mimarTulebiT, raTa gamoiricxos SerCeviTi damok-

idebulebis safrTxe.

sasamarTlo praqtika unda iyos erTgvarovani da mx-

olod mosalodneli sasjelis SiSi, raoden mkacric ar 

unda iyos igi, calke aRebuli ar unda gaxdes mimalvis 

safrTxis Sefasebis sakmarisi safuZveli, saboloo jamSi 

ki piris mimarT aRkveTis RonisZiebis saxiT patimrobis 

gamoyenebis safuZveli.

521 Tbilisis saqalaqo sasamarTlos 26/08/2013 ganCineba N10a/3878_13

522 Tbilisis saqalaqo sasamarTlos 2016 wlis 6 aprilis ganCineba, 

saqmeze N10a_1633_16
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mimalvis safrTxis dasabuTebisaTvis SeiZleba mi-

TiTebuli iqnes Semdeg faqtebze _ magaliTad, bralis 

wayenebis Semdeg (gafrTxilebis miuxedavad) piri dakave-

buli iqna sazRvris gadakveTisas, pirs gaaCnia mkafiod 

gamoxatuli negatiuri damokidebuleba (siZulvili) pa-

timrobisadmi, winaaRmdegobis gaweva dakavebisas, mimalvis 

gegmis konkretuli identificirebadi niSnebis arseboba.523

praqtikaSic xSirad sazRvargareTTan kavSiris dama-

dasturebel mtkicebulebad miiCneven braldebulis mier 

sazRvris kveTis Sesaxeb informacias, Tumca mniSvnelova-

nia gairkves sazRvargareT vizitis mizani _ turistuli, 

saswavlo, samkurnalo da a.S. amitom mxolod sazRvarga-

reT kavSirebze miTiTebas (konkretuli miznis gansazRvris 

gareSe) xSir SemTxvevaSi sasamarTloebi dasabuTebad ar 

miiCneven. Tumca aris SemTxvevebi, roca es faqti erTvis 

patimrobis gamoyenebas safuZvlad. kavSirebi sazRvarga-

reT e.w. formalur safuZvlad rom ar iqces, aucilebelia 

sazRvris xSiri kveTis da sxva qveyanaSi realurad gadasv-

lis SesaZleblobis mtkiceba. 

yovel konkretul SemTxvevaSi yvela garemoeba unda 

Sefasdes erTianobaSi, calke aRebuli TiToeuli gare-

moeba ver qmnis mimalvis safrTxes. amitom, magaliTad, 

`danaSaulis simZime patimrobis dasabuTebisaTvis gamoy-

enebul unda iqnes sxva winapirobebTan erTad.~524 aseve, is, 

rom braldebuls ar gaaCnia mudmivi sacxovrebeli adg-

ili, misi vinaoba daudgenelia, ucxoelia da `aRkveTis 

RonisZiebis gamoyenebis gareSe darCenil braldebulebs 

SeuZliaT nebismier dros datovon saqarTvelos terito-

ria da mosalodneli mkacri sasjelis SiSiT miimalon~ ar 

523 m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba, 

me-2 gamocema, 2016, 186; Tbilisis saapelacio sasamarTlos sagamoZiebo 

kolegiis 25/02/2015 wlis ganCineba N1g/178_15
524 ix., Tbilisis saapelacio sasamarTlos 28/01/2015 wlis ganCineba, 

saqme N1g/93_15
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aris sakmarisi patimrobis gamoyenebisaTvis.525

adamianis uflebaTa evropuli komitetis ganmartebiT, 

`mxolod is faqti, rom dakavebuli ucxoelia, ar unda 

gaxdes misTvis patimrobis Sefardebis safuZveli. ubralo 

varaudi, rom ucxoeli braldebuli datovebs qveyanas gi-

raoTi an gaTavisuflebis sxva pirobis gamoyenebis SemTx-

vevaSi, arRvevs samoqalaqo da politikuri uflebebis 

Sesaxeb saerTaSoriso paqtis me-9 muxlis me-3 punqtis 

moTxovnas.~526

mimalvis safrTxis dasabuTebisaTvis asev mniSvnelo-

vania braldebulma dakavebisas winaaRmdegoba gauwia Tu 

ara samarTaldamcavi organos warmomadgenlebs. gaqcevisa 

Tu winaaRmdegobis gawevis faqti, TavisTavad warmoSobs 

patimrobis gamoyenebis aucileblobas da adasturebs 

mis mizanSewonilobas.~ gadawyvetileba, romelic da-

fuZnebulia stereotipul formulirebebze yovelgvari 

ganmartebis gareSe, Tu ratom arsebobs mimalvis safrTxe, 

arasodes iqneba SesabamisobaSi adamianis uflebaTa evro-

puli sasamarTlos praqtikasTan.~527

saqmeSi e Sulaoja v Estonia 528 braldebis mxare miuTiTeb-

da, rom mimalvis realuri safrTxe saxeze iyo, radgan 

braldebuls ar hqonda mudmivi sacxovrebeli adgili, sam-

saxuri, arc axlo urTierToba ojaxis wevrebTan. dacvis 

mxare am dasabuTebas abaTilebda Semdegi argumentebiT: 

braldebulma aRiara brali, iTanamSromla gamoZiebas-

Tan da gamoZiebis procesSi ukve iyo mopovebuli mtkice-

bulebebi.evropulma sasamarTlom aRniSnuli faqtobrivi 

garemoebebi Semdegnairad Seafasa: 1. mxolod mudmivi 

sacxovreblis uqonloba ar iZleva safuZvels piris mi-

malvis safrTxisaTvis. 2. ojaxis wevrebTan urTierToba 

525 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tb., 2015, 593

526 Hill &Hill v The United Kingdom, N19365/02, 27/07/2004, §12.3 
527 Yagci and Sargin v Turkey,N16419/90, 08/06/1995, §38
528  ix. Sulaoja v Estonia 15/022005, 55939/00
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da samsaxuris uqonloba aRniSnul konteqstSi ar yofila 

ganxiluli erovnul doneze. 3. sasamarTlo iyenebda zo-

gad formulirebas da ar ganixilavda piris faqtobriv 

garemoebebs. aRniSnul saqmeze sasamarTlom daadgina kon-

venciis me-5 muxlis me-3 punqtis darRveva.

mimalvis safrTxesTan dakavSirebiT sagulisxmoa ev-

ropuli sasamarTlos is gadawyvetilebebi, romelic ex-

eba Zebnil pirebs. mag, saqme Strelets v Russia529 exeba pirs, 

romelmac ruseTis farglebi datova manam, sanam mis wi-

naaRmdeg saqme aRiZvreboda. man ar icoda da arc SeiZleba 

scodnoda gamoZiebis dawyebis Taobaze, manam sanam ar dab-

runda ruseTSi. strasburgis sasamarTlos SefasebiT aR-

niSnul saqmeze ar aris mimalvis safrTxe dasabuTebuli. 

saqmeze Dirdizov v Russia530 piri Zebnilad iyo gamocxadebu-

li SecdomiT. aRniSnulis Taobaze informaciis miRebis 

Semdeg mas sacxovrebeli adgili ar dautovebia. evropul-

ma sasamarTlom mimalvis safrTxe am SemTxvevaSic ar CaT-

vala dasabuTebulad. sxva saqmeSi ki sasamarTlom miiCnia 

rom mimalvis safrTxe iyo dasabuTebuli, radgan bral-

debuli warsulSi ramdenjerme miimala da 3 wliT gaaWian-

ura gamoZieba.531

mimalvis safrTxe mcirdeba, rodesac braldebuls saqa-

rTveloSi hyavs adamianebi an/da aqvs qoneba, sakuTrebiTi/
samewarmeo interesi, romelic misTvis sakmaris Semakaveb-

el faqtors warmoadgens. kerZod, rodesac braldebuls 

hyavs ojaxi, mis kmayofaze myofi pirebi (mcirewlovnebi/ 
xandazmulebi, romlebic saWiroeben mzrunvelobas, or-

suli meuRle), warmoadgens ojaxis erTaderT an ZiriTad 

marCenals, aqvs mudmivi sacxovrebeli adgili da stabi-

luri samsaxuri, uZrav-moZravi qoneba, saqmianoba/kerZo 

biznesi, romelic misi Semosavlis erTaderTi an ZiriT-

529  ix. Strelets v Russia, 06/11/2012, 28018/05
530  ix. Dirdizov v Russia, 27/11/2012, 41461/10
531 ix. Bordikov v Russia, 09/10/2009, 17679/03
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adi wyaroa532. strasburgis sasamarTlos precedentuli 

samarTlis Tanaxmad, mimalvis safrTxis xelSesaxebi mt-

kicebuleba SeiZleba iyos: sazRvargareT gamgzavrebis 

realuri SesaZlebloba (sazRvargareT gamgzavrebisaTvis 

vargisi pasporti da Sesabamisi vizebi, bileTebi), qonebis 

gayidva da Tavisufali fuladi saxrebis floba, sazRvar-

gareT arsebuli qoneba da fuladi saxsrebi, ukontrolo 

teritoriaze xelmisawvdomoba, sazRvargareT moqalaqeo-

bis miRebaze xelmisawvdomoba, sazRvargareT moqalaqeo-

bis miRebis realuri perspeqtiva533 da a.S.

unda aRiniSnos, rom praqtikaSi mimalvis safrTxe vi-

wrod ganixileba da gulisxmobs braldebulis sazRvarga-

reT gasvlas. Tumca SesaZlebelia braldebuli daemalos 

gamoZiebas da sasamarTlos qveynis SigniTac.

patimrobis gamoyeneba mimalvis safrTxeze miTiTebiT 

met argumentirebas moiTxovs, vinaidan mimalvis safrTxe 

patimrobis Sefardebis gareSe, sssk-iT gaTvaliswinebuli 

damatebiTi aRkveTis RonisZiebebis gamoyenebiT SesaZloa 

aRmoifxvras, kerZod, sssk 199-e muxlis me-2 nawilis Ta-

naxmad, braldebulis mimarT SeiZleba gamoyenebuli iyos: 

a) valdebuleba, daniSnul dros an gamoZaxebisTanave ga-

mocxaddes sasamarTloSi; b) sasamarTloSi, policiaSi an 

sxva saxelmwifo organoSi yoveldRiurad an sxva period-

ulobiT gamocxadebisa da angariSgebis valdebuleba; g) 

sasamarTlos mier daniSnuli uwyebis zedamxedveloba; d) 

eleqtronuli monitoringi; e) garkveuli adgilis dau-

toveblobis an masSi SeRwevis akrZalva; v) pasportis an 

piradobis damadasturebeli sxva dokumentis Cabarebis 

valdebuleba. patimrobis gamoyenebis SemTxvevaSi upirve-

les yovlisa, Tavisuflebis prezumfcia irRveva, amasTan, 

532 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tb., 2015, 594

533 n. xaindrava, b. boxaSvili, T. xidaSeli, winaswari patimrobis Se-

fardebasTan dakavSirebuli adamianis uflebaTa samarTlis analizi, 

2010, 51.
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saxelmwifo met resurss xarjavs, vidre aRniSnuli val-

debulebebis/akrZalvebis daniSvnisas.

erT-erT saqmeze mosamarTle ar eTanxmeba prokuro-

ris pozicias mimalvis safrTxis arsebobis nawilSi da 

aRniSnavs: `braldebis mxare mimalvis safrTxes asabuTebs 

umTavresad braldebis simZimeze miTiTebiT da sxva raime 

mniSvnelovnad sayuradRebo da myari garemoeba mocemul 

konteqstSi prokurors ar warmoudgenia.~534 mimalvis sa-

frTxis Sefasebis dros gaTvaliswinebuli unda iqnes, 

ikveTeba Tu ara braldebulis aSkara siZulvili patimro-

bis mimarT, xom ar ucdia mimalva, arsebobs Tu ara mimal-

vis gegmis konkretuli niSnebi da sxv.535

rac Seexeba marTlmsajulebisaTvis xelis SeSlis sa-

frTxes, braldebuls misi gaTavisuflebis SemTxveva-

Si eqneba SesaZlebloba saqmis warmoeba Seaferxos, xeli 

SeuSalos samarTalwarmoebis process imgvarad, rom 

zemoqmedeba moaxdinos mowmeebze, gaanadguros mtkice-

bulebebi an gadamalos isini. Tumca aqac, iseve rogorc 

yvela safuZvlis dasabuTebisas, unda arsebobdes myari 

argumentebi. Sesabamisad, nebismieri garemoeba romelic 

miuTiTebs marTlmsajulebis ganxorcielebisaTvis xelis 

SeSlis safrTxeze, unda iyos dasabuTebuli konkretuli 

faqtebiT.

patimrobis gamoyenebisas mniSvnelovani da aucilebe-

lia individualuri maxasiaTeblebis gaTvaliswineba. 

mZime avadmyofoba, xandazmuloba an arasrulwlovno-

ba avtomaturad ar gamoricxavs braldebulis mimarT pa-

timrobis gamoyenebas. im SemTxvevaSic ki, rodesac bral-

debuli e.w. mwoliare avadmyofia, romelic saWiroebs 

medikamentozur mkurnalobas da daxmarebas bunebrivi 

moTxovnilebebis dakmayofilebaSi, mis mimarT patimro-

534 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2017 wlis 29 martis ganCineba, saqme N10a/1446.
535  iqve 
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bis gamoyeneba gamarTlebulia Tu mas bralad eracxeba, 

magaliTad, kiberterorizmi, organizebul dajgufebaSi 

monawileoba organizatoris an inteleqtualuri damx-

maris saxiT da sxva. Tu dasturdeba misi mxridan marTlm-

sajulebis ganxorcielebisaTvis xelis SeSlis safrTxis 

aRkveTis sxva RonisZebis gamoyenebiT prevenciis arae-

feqturoba.~536 adamianis uflebaTa evropuli sasamarT-

lo ganmartavs, rom gamoZiebis sawyis etapze SeiZleba 

gamarTldes patimrobis gamoyeneba braldebulis mier 

marTlmsajulebis ganxorcielebaSi xelis SeSlis safrTx-

is arsebobiT, TumcaRa, mtkicebulebebis Segrovebis Sem-

deg aRniSnuli safuZveli xdeba ararelevanturi.537

saqmeSi Punzeltv. the Czech Republic538, evrosasamarTlom 

mimalvis safrTxed Seafasa da dapatimrobis gamoyenebi-

sTvis sakmarisad miiCnia braldebulis mier marTlmsa-

julebisTvis Tavis aridebis adrindeli faqtis arsebo-

ba. sasamarTlom miuTiTa, rom es dasabuTeba sakmarisi 

da relevanturi iyo da aRemateboda ganmcxadeblis mier 

warmodgenil argumentebs539. aRniSnul ganmartebasTan da-

kavSirebiT arsebobs gansxvavebuli mosazreba.540

sagulisxmoa, rom marTlmsajulebis ganxorcielebi-

saTvis xelisSeSla sisxlis samarTlis procesis 205-emux-

lis pirveli nawilis ̀ a~ q/punqtis konteqstSi viwrod unda 

iyos ganxiluli, vinaidan igi mimalvis safrTxesTan kav-

SirSia da braldebulis mimalviT Seqmnil xelisSemSlel 

536 saqarTvelos sisxlis saproceso samarTali, kerZo nawili, avt.

jgufi, Tb., 2017,314

537 Aleksandr Makarov v. Russia, ECtHR, 14.09.2009, no. 15217/07, §129; Yev-
geniy Gusev v. Russia, ECtHR, 05.12.2013, no. 28020/05, §87
538  ix. Punzeltv. the Czech Republic` 25/04.2000, 31315/96
539  ix. Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2014 

wlis 3 dekembris №1g/1226 ganCineba. 
540  Sead. n. mWedliZe saqarTvelos saerTo sasamarTloebis mier adami-

anis uflebaTa evropuli konvenciis gamoyenebis standartebi. Tbili-

si. 2017. 64_65
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faqtors warmoadgens, braldebulis mimalva TavisTavad 

xels uSlis marTlmsajulebas.

evropuli sasamarTlo marTlmsajulebis ganxor-

cielebaSi xelisSeSlis safrTxeSi mimalvasTan erTad, 

aseve moiazrebs mowmeebze zewolas da mtkicebulebaTa 

ganadgurebas, rac saqarTvelos sisxlis samarTlis sap-

roceso kodeqsiT patimrobis calke safuZvels warmoad-

gens.

4.2.2. braldebulis mier mtkicebulebaTa 

mopovebisaTvis xelis SeSla

sssk 198-e muxlis me-2 nawili miuTiTebs saqmisaT-

vis mniSvnelovani informaciis ganadgurebis, xolo sssk 

205-e muxlis pirveli nawili, braldebulis mier mtkice-

bulebaTa mopovebisaTvis xelis SeSlis safrTxeze, rac 

erTobliobaSi SeiZleba gagebul iqnas rogorc mtkice-

bulebis ganadgurebis saSiSroeba. 

mtkicebulebaTa ganadgureba SesaZloa ganxorciel-

des, rogorc fizikurad maTi mospobiT (magaliTad, do-

kumentebis dawva, nivTmtkicebebis damtvreva, kompiuter-

uli informaciis waSla, Secvla, gadamalva), aseve misi 

niSan-Tvisebebis arsebiTad SecvliT (magaliTad, TiTis 

anabeWdebis gaqroba, cecxlsasroli iaraRis gamocvla, an 

masze arsebuli kvalis Secvla)541.

aRsaniSnavia, rom mtkicebulebaTa ganadgurebis sa-

frTxe sisxlissamarTlebrivi devnis sawyis stadiaze 

ufro maRalia, vidre gamoZiebis damamTavrebel etapze.

mtkicebulebaTa mopovebisTvis xelis SeSla moi-

cavs mowmeebze zemoqmedebas, dokumentebis da nivTieri 

mtkiebulebebis ganadgurebas, an Secvlas. saqarTve-

los saerTo sasamarTloebis praqtikaSi mtkicebuleba-

541 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa koleqtivi, Tbilisi, 2015, 597
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Ta mopovebisaTvis xelis SeSlis safrTxeebidan yvelaze 

gavrcelebulia mowmeebze zemoqmedebis safrTxe. rig 

SemTxvevebSi braldebulebi mowmeebis axlo naTesavebi, 

ojaxis wevrebi an samsaxurebrivad zemdgomi pirebi arian. 

Tu braldebuli Tanamdebobis piria da mowmeTa naw-

ili misi xelqveiTi, SeiZleba vivraudoT, rom is gavle-

nas moaxdens mowmeebze, Tumca safrTxe SesaZlebelia ac-

ilebul iqnes braldebulis Tanamdebobidan gadayenebiT 

an Tanamdebobrivi uflebamosilebis ganxorcielebisgan 

CamocilebiT. Tu Tanamdebobidan gadayenebis SemTx-

vevaSi braldebuls ar rCeba mtkicebulebebze zemoq-

medebis realuri SesaZlebloba (magaliTad, megobruli 

an naTesauri damokidebuleba yofil TanamSromlebTan) 

sasamarTlo moklebulia SesaZleblobas daakmayofi-

los ara marto patimrobis, aramed saerTod raime saxis 

aRkveTis RonisZiebis gamoyenebis Sesaxeb Suamdgomloba. 

Tanac gasaTvaliswinebelia braldebulis qceva da misi 

TanamSromloba gamoZiebasTan. ar arsebobs saqmisaTvis 

mniSvnelovani informaciis mopovebaSi xelis SeSlis da 

mtkicebulebebis ganadgurebis safrTxe, vinaidan TiTqmis 

yvela mtkicebuleba mopovebulia da gamoZiebis xelT imy-

ofeba. braldebuli aRiarebs danaSauls, metic, man Tavad 

Seuwyo xeli samarTaldamcavebs am mtkicebulebaTa mop-

ovebaSi. aRniSnuli garemoeba sasamarTlos kidev erTxel 

mianiSnebs arasapatimro aRkveTis RonisZiebis gamoyenebis 

mizanSewonilobaze542. 

saqmeSi Mikiashvili v. Georgia, evropulma sasamarTlom 

aRniSna, rom braldebulis megobrebi iyvnen ZiriTadi 

mowmeebi mis winaaRmdeg warmoebul sisxlis samarTlis 

saqmeSi. msgavsi garemoebebis dros, braldebulis unari, 

gavlena moexdina mowmeebze ar SeiZleba gamoiricxos da 

Sesabamisad sasamarTlos ar SeuZlia mxedvelobaSi ar 

542  saqarTvelos saapelacio sasamarTlos 2014 wlis 18 dekembris 

ganCineba, saqme №_1g/1282.
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miiRos msgav si riskis arseboba.543

sasamarTlos ganmartebiT, mowmeebze zemoqmedebis sa-

frTxe relevanturi faqtoria patimrobis gamoyenebisaT-

vis, Tumca es safuZveli aRar aris sakmarisi mas Semdeg, 

rac saqmeze daikiTxebian mowmeebi da Sesabamisad gamoZie-

bac win waiweva.544

gamoZiebis adreul etapze SesaZloa arsebobdes bral-

debulis patimrobaSi datovebis aucilebloba, raTa ar 

daabnios gamoZieba, Tumca garkveuli drois gasvlis Sem-

deg, roca ukve gamoZieba win aris waweuli da aRebulia 

Cvenebebi, aRniSnuli safrTxe mcirdeba da igi aRaraa 

sakmarisi patimrobis gasamarTleblad.545

saqarTvelos sasamarTlo praqtikaSic saxelmwifo 

braldebis mier xSirad xdeba mowmeebze zegavlenis Ses-

aZlo moxdeniT mtkicebulebaTa ganadgurebis safrTxis 

dasabuTeba. Tbilisis saqalaqo sasamarTlos 2016 wlis 

6 martis ganCinebaSi aRniSnulia, rom `braldebis mxaris 

argumentacia mtkicebulebebis ganadagurebasTan dakav-

SirebiT dausabuTebelia, vinaidan prokuroris pozicia 

abstraqtulia da ar gamomdinareobs saqmis masalebSi 

arsebuli garemoebebidan da faqtebidan.~546 rogorc am 

ganCinebidan irkveva, prokuroris moTxovnas ar amyarebda 

saqmeSi arsebuli faqtebi da ver mtkicdeboda is mosazre-

ba, rom piri zegavlenas moaxdenda mowmeze.

mtkicebulebaTa ganadgurebis safrTxe arsebobs 

gansakuTrebiT TanamonawileobiT Cadenili danaSaulis 

SemTxvevaSi, roca dakavebulia erTi piri, xolo sxva da-

narCenebi TavisuflebaSi arian. aseT SemTxvevaSi real-

uria braldebulis dakontaqteba sxva TanamonawileebTan, 

kvalis waSla, dokumentebis, nivTieri mtkicebulebebis 

543 Mikiashvili v. Georgia, ECtHR, 09.01.2013, no. 18996/06, §102
544 I.A. v. France, ECtHR, 23.09.1998, no. 28213/95, §110
545 W. v. Switzerland, ECtHR, 26.01.1993, no. 14379/88 §35
546 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2016 wlis 6 martis ganCineba, saqme N10a/1021.
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gadamalva/ganadgureba, yalbi mtkicebulebebis Seqmna, 

mowmeebTan molaparakeba da zemoqmedeba. evropuli sa-

samarTlos ganmartebiT, Tu braldebuli marto ar mo-

qmedebda, am SemTxvevaSi SeTqmulebis riski arsebobs da 

patimrobis gamoyenebac gamarTlebulia.547

adamianis uflebaTa evropuli sasamarTlo eTanxmeba 

erovnul sasamarTloebs, rom organizebuli danaSaulis 

wevris SemTxvevaSi ufro realuria mowmeebze, Tanabral-

debulebze zemoqmedebis safrTxe, magram erovnuli sa-

samarTloebi mravaljer imeoreben am safrTxes da ar 

uTiTeben konkretul zemoqmedebis faqtze, an mcdelo-

baze, aseT SemTxvevaSi safrTxeze apelireba dausabuTe-

belia.548

evropuli sasamarTlo saqmeSi popkovi ruseTis wi-

naaRmdeg, ganmartavs, rom roca saqme exeba organizebul 

danaSauls, bevri braldebulis CarTulobiT, arsebobs mt-

kicebulebaTa mopovebis an ganadgurebis safrTxe. ufro 

metic, aseT SemTxvevebSi braldebulebis gareT yofna 

gansakuTrebiT zrdis mowmeebze zemoqmedebis da mtkice-

bulebaTa mopovebis xelis SeSlis safrTxeebs. yvela es 

garemoeba amarTlebs xangrZlivi patimrobis gamoyene-

bas.549 Tumca, faqti rom pirs brali edeba danaSaulebriv 

SeTqmulebaSi, mxolod es garemoeba ar kmara xangrZlivi 

patimrobisaTvis, gaTvaliswinebuli unda iqnes aseve misi 

personaluri maxasiaTeblebi da qceva.550 
amasTan, `mowmeebTan SeTqmulebis riski mxolod mis 

Tanamdebobriv mdgomareobaze apelirebiT ar SeiZleba, 

sasamarTlom unda gaiazros iseTi garemoebebic, rogori-

caa, magaliTad, gamoZiebis/sasamarTlo ganxilvis mimdin-

areoba, braldebulis pirovneba, misi qceva dakavebamde da 

547 I.A. v. France, ECtHR, 23.09.1998, no. 28213/95, §109
548  ix. mag. Piechowicz vPoland, 17/04/2012
549 Popkov v. Russia, ECtHR, 15.05.2008, no. 32327/06, §62
550 igive, aseve ix.Aleksey Makarov v. Russia 12.06.2008, no. 3223/07, §50
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dakavebis Semdeg, sxva specifikuri maxasiaTeblebi, rac 

gaamyarebs SiSs, rom mas obieqturad SeuZlia borotad 

gamoiyenos Tavisufleba mtkicebulebaTa ganadgurebis an 

gayalbebis miznebisaTvis.551

sasamarTlo praqtika mowmobs, rom mowmeebze zemo-

qmedeba realisturia da dasabuTebulia ojaxuri dana-

Saulis saqmeebze, sadac braldebis mxare apelirebs, rom 

braldebulis TavisuflebaSi yofnis SemTxvevaSi man Ses-

aZloa zemoqmedeba moaxdinos dazaralebulze, vinaidan 

icnobs mas da aqvs masze gavlenis moxdenis SesaZlebloba. 

`braldebis sakvanZo mowmeebi arian braldebulis dazara-

lebuli meuRle da SesaZlo danaSaulis TviTmxilvelebi, 

rac braldebuls aZlevs maTze zemoqmedebis SesaZleblo-

bas da Tavisuflebis pirobebSi SeZlebs maTze zemoqmede-

bas Cvenebebis Secvlis mizniT~.552 `g.C.-s brali edeba Zal-

adobrivi xasiaTis danaSaulis CadenaSi, dazaralebuli ki 

aris braldebulis meuRle, romelic iZleva mis mamxileb-

el Cvenebas. Sesabamisad, sasamarTlo miiCnevs, rom... re-

aluria dazaralebulze da mowmeebze zemoqmedebis ganx-

orcielebis da mtkicebulebebis ganadgurebis safrTxe~.553 

SeiZleba davaskvnaT, rom braldebulsa da dazaralebuls-

Soris naTesauri Tu megobruli urTierToba xSirad aR-

niSnuli safrTxis dasabuTebis relevanturi safuZvelia.

Tbilisis saqalaqo sasmarTlos 2016 wlis 30 dekembris 

ganCinebis Tanaxmad, dakmayofilda braldebis mxaris Sua-

mdgomloba da sssk-is 1261 muxlis pirveli nawiliT bral-

debuls aRkveTis RonisZiebis saxiT Seefarda patimroba, 

vinaidan saxeze iyo saqmisaTvis mniSvnelovani infor-

maciis ganadgurebis safrTxe, kerZod, saqmeze dazarale-

bulebs warmoadgendnen deda, bebia da babua, romlebic 

551 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tbilisi, 2015 weli, 599;

552  Tbilisis saqalaqo sasamarTlos 24/04/2017 ganCineba N10a/1870_17

553 Tbilisis saqalaqo sasamarTlos 07/04/2017 ganCineba N10a/1683_17
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mudmivad ganicdidnen fsiqologiur zewolas da gamok-

iTxvisas braldebulis mamxilebel Cvenebas aZlevdnen. 

sasamarTlom braldebulis pirovnebidan gamomdinare re-

alurad miiCnia braldebulis mxridan mowmeebze Cvenebis 

formirebis mizniT fsiqologiuri da Zaladobrivi xasi-

aTis zemoqmedebis SesaZlebloba..554

erT-erT saqmeSi555Tbilisis saqalaqo sasamarTlom ar 

dakmayofilda braldebis mxaris Suamdgomloba aRkveTis 

RonisZiebis saxiT patimrobis SefardebasTan dakavSire-

biT. sasamarTlom miRebuli gadawyvetileba daasabuTa 

imiT, rom braldebis mxaris mier ar iyo warmodgenili 

sakmarisi mtkicebulebebi mowmeebze zemoqmedebis risk-

is Sesafaseblad, rom es riski ver iqneboda Tavidan ac-

ilebuli arasapatimro aRkveTis RonisZiebis pirobebSi. 

saqmeze mowmed dakiTxuli iyvnen sapatrulo policiis 

TanamSromlebi, romelTa mimarT braldebulis mxridan 

zegavlenis moxdena ar iyo sarwmuno, aseve sasamarTlom 

aragonivrulad miiCnia irib mowmeze zemoqmedebis mt-

kicebac. dazaralebulze zemoqmedebis moxdenis saSiS-

roebac gamoricxa da CaTvala, rom giraos pirobebSic 

braldebulisTvis damatebiTi valdebulebebis dakisre-

bis SemTxvevaSi, safrTxe ganeitraldeboda. sasamarTlos 

mtkicebiT, giraos dakargvis SiSi Semakavebeli iyo da 

Tuki braldebuls aekrZaleboda dazaralebulTan miax-

loeba, masze aramarTlzomieri zewolis riski sagrZno-

blad Semcirdeboda da minimumamde iqneboda dayvanili. 

unda iTqvas, rom gasaziarebelia sasamarTlos argumenta-

cia policielebze da irib mowmeze SesaZlo zegavlenis 

moxdenis kuTxiT, Tumca sasamarTlos ver daveTanxmebiT 

dazaralebulTan mimarTebaSi, vinaidan girao yovelTvis 

ver uzrunvelyofs braldebulis Sesabamis qcevas, miTu-

554  Tbilisis saqalaqo sasamarTlos 2016 wlis 30 dekembris ganCineba, 

saqmeze N10a/5703_16

555 Tbilisis saqalaqo sasamarTlos 2016 wlis 21 noembris ganCineba
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metes iseT SemTxvevebSi, rodesac braldebulis mxridan 

Zaladobriv qmedebebs warsulSic araerTxel hqonda adg-

ili. isic unda iTqvas, rom miaxlovebis akrZalvac ar aris 

sakmarisi da proporciuli RonisZieba, romelze dayrd-

nobiTac SesaZloa dasabuTdes patimrobis argamoyeneba.

praqtikaSi xSiria formalurad miTiTeba imaze, rom 

braldebuli moaxdens zemoqmedebas mtkicebulebebze.

xSirad braldebis mxare Tavis SuamdgomlobaSi miu-

TiTebs, rom SesaZlebelia braldebulma zegavlena 

moaxdinos mowmeebze, Tumca saqmeSi jer mowme ar aris 

identificirebuli, an igi samarTaldamcavi organos war-

momadgenelia, aseTi Suamdgomloba sasamarTlom ar unda 

daakmayofilos, vinaidan, Tu jer ar aris cnobili konk-

retuli mowme, masze zegavlenis moxdenis dasabuTeba me-

tad abstraqtulia. garda amisa, Tuki mowme policiis Ta-

namSromelia saxelmwifo bralmdeblis mier imis mtkiceba, 

rom aseT mowmeze SesaZloa braldebulma zegavlena moax-

dinos, naklebad damajerebelia.

sagulisxmoa, rom xSirad praqtikaSi braldebis mxaris 

mier apelireba xdeba im mowmeebze zemoqmedebis moxdenis 

safrTxeze, romlebic ukve dakiTxulni arian, rac sruli-

ad dausabuTebelia.

saqmeSi Aleksandr Makarov v Russia556 evropulma sasa-

marTlom Seusabamod miiCnia is faqti, roca q. tomskis 

yofil mers Seufarda patimroba, sasamarTlos ar ganux-

ilavs am safuZvlisaTvis iseTi mniSvnelovani aspeqtebi, 

rogoricaa ganmcxadeblis pirovneba, misi qceva dakavebam-

de da dakavebis Semdeg, rom mas dapatimrebis momentSi 

ar ekava meris Tanamdeboba, konkretuli mtkicebulebebi, 

romlebic miuTiTebdnen mowmeebze zewolisa da mtkice-

bulebebis falsificirebis faqtebze.

mtkicebulebaTa mopovebisTvis xelis SeSla ar Sei-

Zleba relevanturi iyos procesis yvela stadiaze. Tu 

556 ix. Aleksandr Makarov v Russia, 12/03/2009, 15217/07
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saqmeze Catarebulia sagamoZiebo moqmedebaTa umetesoba, 

aseTi safrTxe naklebad SeiZleba arsebobdes. roca mxa-

reebs amoewurebaT mtkicebulebaTa mopovebisa da ward-

genis vada, es garemoeba unda iyos braldebulis patim-

robidan gaTavisuflebis safuZveli, vinaidan qarwyldeba 

mosamarTlis dasabuTeba, rom braldebuli xels SeuSlis 

mtkicebulebaTa mopovebas. magram praqtikaSi xSir SemTx-

vevaSi braldebuli patimrobaSi rCeba sasamarTlos Sema-

jamebeli gadawyvetilebis gamotanamde. 

evropuli sasamarTlo saqmeSi Solovyev v Russia, ganmar-

tavs, rom Tu gamoZiebas hqonda sakmarisi dro, moepovebi-

na mtkicebulebebi, mieRo mowmeTa Cvenebebi da am yvela-

fris Semdeg braldebuli, mainc didi xnis ganmavlobaSi 

imyofeba patimrobaSi, aRniSnuli ewinaaRmdegeba adamianis 

uflebaTa evropuli konvenciis me-5 muxls.

4.2.3. braldebulis mier axali danaSaulis Cadena

axali danaSaulis Cadenis safrTxeze apelirebisas mo-

mavali danaSaulis xasiaTi unda iyos dakonkretebuli da 

logikurad unda gamomdinareobdes pirisTvis wayenebuli 

braldebidan.557 mniSvnelovania, rom axali danaSaulis Ca-

denis safrTxe ar iyos hipoTeturi da Sablonuri, aramed 

dasabuTebuli varaudis standartiT unda ikveTebodes 

piris mier SesaZlo axali danaSaulis Cadena. dasabuTebu-

li varaudis standarti, mTlianobaSi, iTvaliswinebs iseT 

SemTxvevas, rodesac mimalvis, axali danaSaulis Cadenis 

da mtkicebulebebis ganadgurebis varaudi obieqtur gare-

moebebzea dafuZnebuli, romelic aseTi qmedebis ganxor-

cielebis realur safrTxeze miuTiTebs558. momavalSi da-

naSaulis Cadenis safrTxe pirobiTi cnebaa da aravis ar 

557 Assenov and others v Bulgaria, ECtHR,28/10/1998, §156.

558 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

№3/2/646 gadawyvetileba, II_71
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SeuZlia dabejiTebiT amtkicos, rom esa Tu is piri Caid-

ens danaSauls, Tumca saproceso kanonmdebloba ar iTx-

ovs utyuari mtkicebulebebis wardgenas, aramed saWiroa 

mxolod dasabuTebuli varaudis dakmayofileba, rom piri 

Caidens danaSauls559. axali danaSaulis Cadenis safrTxe 

intensiuria, rodesac pirs warsulSi igive an msgavsi da-

naSauli aqvs Cadenili. rodesac piris mimarT warsulSi 

gamotanilia araerTi gamamtyunebeli ganaCeni raime konk-

retuli kategoriis danaSaulTa CadenisaTvis (magaliTad 

TaRliTobis CadenisaTvis) da piri dasabuTebuli varaudis 

standartiT, kvlav msgavs danaSauls sCadis560.Tumca mniS-

vnelovania, rom braldebis mxarem warmoadginos konk-

retuli faqtobrivi garemoebebi, maT Soris, samsaxure-

briv saqmianobasTan dakavSirebiT, romlebic miuTiTebs 

piris mier axali danaSaulis SesaZlo Cadenaze da mxolod 

wina danaSaulze miTiTeba sakmarisi ar aris. `mocemul 

SemTxvevaSi prokurori faqtebis, winapirobebis, momas-

wavebeli garemoebebis gareSe abstraqtulad uTiTebs 

braldebulebis samsaxurebrivi saqmianobidan gamomdin-

are danaSaulis Cadenis safrTxeze~.561 amasTan, danaSaulis 

ganmeorebiT Cadenis safrTxis Sesafaseblad calkeul 

SemTxvevebSi samsaxurebrivi saqmianoba unda iyos gaTval-

iswinebuli. 

axali danaSaulis Cadenis safrTxis Sefasebisas sa-

samarTlom unda gansazRvros ramdenad arsebobs piris 

mier danaSaulebrivi saqmianobis gagrZelebis realuri 

safrTxe. magaliTad, xom ar arsebobs mtkicebulebebi, 

romlebic miuTiTeben danaSulis momzadebaze an daum-

Tavrebeli danaSulis dasrulebis ganzraxvaze. aseve, xSir 

SemTxvevaSi mniSvnelovania ganisazRvros isev arsebobs 

559 Tbilisis saqalaqo sasamarTlos 2018 wlis 23 ivnisis ganCineba saq-

meze N10a/2973_18

560 Tbilisis saapelacio sasamarTlos 14/03/2013 wlis ganCineba, 

N1g/157

561  Tbilisis saqalaqo sasamarTlos 28/12/2016 ganCineba N10d/5660
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Tu ara is garemoebebi, romelSic pirma Caidina danaSau-

li. magaliTad, samoxeleo danaSaulis Cadenis SemTxvevaSi 

sasamarTlom SeiZleba gaiTvaliswinos isev aris Tu ara 

sajaro moxele Tanamdebobaze.562

Tbilisis saapelacio sasamarTlos ganmartebiT, axali 

danaSaulis Cadenis safrTxeze apelireba ver daasabuTebs 

patimrobis gamoyenebis mizanSewonilobas, Tu safrTxe 

aris minimaluri braldebulis pirovnebisa da saqmis 

garemoebebis gaTvaliswinebiT da relevanturi/sakmarisi 

mtkicebulebebiT udavod ar dasturdeba piris Tavisu-

flebaSi Carevis aucilebloba da gardauvaloba. riske-

bi erTobliobaSi unda Sefasdes da gadawonos adamianis 

uflebaTa da TavisuflebaTa evropuli konvenciis me-5 

muxliT garantirebuli pirovnebis individualuri Tavi-

suflebis ufleba.563

Cadenili danaSaulis xasiaTze miTiTebis mizezad Segvi-

Zlia ganvixiloT evrosasamarTlos praqtika. erT-erT 

saqmeSi564ganmcxadebels brali edeboda or jgufs Soris 

SeiaraRebuli Setakebis Sedegad mkvlelobasa da janmrT-

elobis mZime dazianebaSi. sasamarTloebi uTiTebdnen, rom 

or mxares Soris xangrZlivi SuRli arsebobda. adamianis 

uflebaTa evropuli sasamarTlo daeTanxma Sidasaxel-

mwifoebriv sasamarTloebs, rom arsebuli garemoebebi 

miuTiTebda imaze, rom ganmcxadebeli gaTavisuflebis 

SemTxvevaSi, Caidenda axal danaSaulebs dazaralebulis 

megobrebisa da naTesavebis winaaRmdeg.565

562 ix., saqarTvelos sakonstitucio sasamarTlos 15/09/2015 wlis gad-

awyvetileba, saqme N646, II_62.

563 Tbilisis saapelacio sasamarTlos2014 wlis 9 dekembris ganCineba, 

saqmeze №1g/1244_14

564 adamianis uflebaTa evropuli sasamarTlos 2019 wlis 27 ianvris 

moxseneba saqmeze, Minasyan v. Armenia;
565 n. mWedliZe, saqarTvelos saerTo sasamarTloebis mier adamian-

is uflebaTa evropuli konvenciis gamoyenebis standartebi, Tbilisi, 

2017 weli, 69;
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axali danaSaulis Cadenis riskebis arsebobis Sefase-

bisaTvis gansakuTrebuli mniSvneloba aqvs braldebulis 

nasamarTlobas. 

kanonmdebeli saxeldebiT ar miuTiTebs braldebu-

lis nasamarTlobaze da igi naxsenebi ar aris aRkveTis 

RonisZiebis sakiTxis gadawyvetisas sasamarTlos mier 

savaldebulod gasaTvaliswinebeli garemoebebis CamonaT-

valSi, Tumca braldebulis pirovnebis maxasiaTebel gare-

moebad unda iyos miCneuli, vinaidan aRkveTis RonisZieba 

mimarTulia swored braldebulis pirovnebis saSiSroe-

bidan gamomdinare safrTxeebis prevenciaze. amasTan, na-

samarTloba calke aRebuli, miTumetes moxsnili/anda 

gaqarwylebuli, ar unda gaxdes gadamwyveti faqtori ro-

melime safrTxis Sesafaseblad. damkvidrebuli praqtikis 

mixedviT, rogorc braldebis mxare, aseve sasamarTlo aq-

tiurad iyeneben piris, Tundac warsulSi nasamarTlobas 

aRkveTis RonisZiebis konkretuli saxis dasasabuTeblad.

moxsnili da gaqarwylebuli nasamarTlobis miTiTe-

ba axali danaSulis Cadenis dasabuTebis TvalsazrisiT 

xSiria praqtikaSi. ssk 79-e muxlisme-6 nawilis Tanaxmad, 

gaqarwylebuli an moxsnili nasamarTloba mxedvelobaSi 

ar miiReba sisxlissamarTlebrivi pasuxismgeblobis, dan-

aSaulis kvalifikaciisa da sisxlissamarTlebrivi zemoq-

medebis RonisZiebis sakiTxis gadawyvetisas. Tumca is faq-

ti, rom braldebuli warsulSi araerTxelaa nasamarTlevi, 

saxezea erTgvarovani an Zaladobrivi danaSaulebi, me-

tyvelebs braldebulis pirovnebaze, mis damokidebule-

basa da midrekilebaze danaSaulis Cadenisaken, es ki qmnis 

dasabuTebuli varaudis standarts da SeiZleba mxedve-

lobaSi iqnes miRebuli, rogorc braldebulis pirovnu-

li maxasiaTebeli. TavisTavad piris wina nasamarTloba da 

midrekileba danaSaulis Cadenisaken mniSvnelovani, magram 

garkveul SemTxvevebSi arasakmarisi safuZvelia, gansa-

kuTrebiT, Tu Cadenili danaSaulebi erTmaneTisagan xasi-
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aTiTa da simZimiT gansxvavdeba.566

erT-erT saqmeSi saapelacio sasamarTlom ramdenime 

nasamarTlobac ar miiCnia konkretul safrTxed, vinaidan 

nasamarTlobaTa umetesoba Cadenili iyo arasrulwlo-

vanobis periodSi da ganCinebaSi miuTiTa, rom `nasamarT-

lobis cnobis mixedviT, braldebuli nasamarTlevia ar-

aerTgzis sxvadasxva saxis danaSaulebisaTvis, maT Soris 

rogorc ganzraxi, ise gaufrTxilebeli danaSaulebis 

CadenisaTvis. miuxedavad am garemoebebisa, braldebuli 

mainc imsaxurebs, rom masTan mimarTebiT ganxiluli iqnes 

alternatiuli aRkveTis RonisZiebis gamoyenebis sakiTxi. 

rodesac braldebuli axalgazrda mamakacia misi warsuli 

cxovreba ar SeiZleba iyos misi pirovnebis Sefasebis er-

TaderTi kriteriumi. misgan momdinare safrTxeebi Sefase-

buli unda iqnes misi warsulis da amJamindeli cxovrebis 

wesis erToblivi SefasebiT, radgan adamianis azrovneba 

ganicdis cvlilebebs, gansakuTrebiT ki am adreul asakSi. 

Tu braldebulis nasamarTlobebs gadavxedavT, maTi um-

ravlesoba Cadenilia arasrulwlovnobis asakSi, e. i. ma-

Sin, rodesac misi azrovneba jer kidev Camouyalibebeli 

iyo da advilad emorCileboda mavne zemoqmedebas. marTa-

lia, mocemul SemTxvevaSi braldebulma srulwlovnobis 

asakSic Caidina ganzraxi narkotikuli danaSauli, magram 

mas Semdegac misi socialur-ekonomikuri garemo mkveT-

rad Secvlilia ukeTesobisaken, kerZod, igi muSaobs da 

exmareba mSoblebs ojaxur biznesSi. aqedan gamomdinare, 

saapelacio sasamarTlos sagamoZiebo kolegiam, mocemuli 

safuZvliT patimrobis gamoyeneba mizanSeuwonlad CaTva-

la.567

`is garemoeba, rom braldebuli warsulSi nasamarTle-

via sakuTrebis winaaRmdeg mimarTuli danaSaulis ram-

denime epizodis CadenisaTvis da amJamadac brali edeba 

566 Muller v. France, 17 /03/ 1997
567 Tbilisis saapelacio sasamarTlos 2016 wlis 28 aprilis ganCineba
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sakuTrebis winaaRmdeg mimarTuli ganzraxi danaSaulis 

CadenaSi, qmnis safuZvels dasabuTebuli varaudisaTvis, 

rom braldebulis mimarT SemzRudveli RonisZiebis ga-

mouyeneblobis SemTxvevaSi, igi gaagrZelebs danaSaule-

briv saqmianobas.~568 Tumca mxolod nasamarTloba sakmari-

si ar aris, miTumetes gaqarwylebuli nasamarTloba ar 

unda iyos mxedvelobaSi miRebuli. amasTan, nasamarTlo-

bis faqtTan erTad unda arsebobdes sxva, realuri, obi-

eqturad arsebuli garemoebebi, romlebic miuTiTeben 

piris mier axali danaSaulis Cadenis saSiSroebaze. am 

mizeziT patimrobis Sesafardeblad saWiroa axali dana-

Saulis Cadenis momaswavebeli iseTi utyuari garemoebebis 

warmodgena, romelTa mixedviTac danaSaulebrivi saqmia-

nobis gagrZelebis aRkveTa mxolod patimrobiT iqneba 

SesaZlebeli.569

Tbilisis saapelacio sasamarTlos sagamoZiebo ko-

legiis 2014 wlis 18 dekembris ganCinebis mixedviT, sa-

samarTlom ar gaiziara braldebis mxaris moTxovna 

aRkveTis RonisZiebis saxiT patimrobis gamoyenebasTan 

dakavSirebiT da aRniSna, rom braldebulis nasamarT-

loba marTlac mianiSnebda axali danaSulis Cadenis 

dasabuTebul varaudze, Tumca aRniSnuli sakmarisi ar iyo 

braldebulis mimarT patimrobis gamosayeneblad, vinaidan 

patimrobis gamosayeneblad saWiro iyo axali danaSulis 

Cadenis momaswavebeli iseTi utyuari garemoebebis war-

modgena, romelTa mixedviTac danaSaulebrivi saqmianobis 

gagrZelebis aRkveTa mxolod patimrobiT iqneboda Ses-

aZlebeli. sasamarTlom yuradReba gaamaxvila danaSulis 

Zaladobriv xasiaTze, rac braldebulSi Zaladobrivi 

fsiqologiis arsebobasa da mosalodnel recidivebze 

miuTiTebda. aseve sasamarTlom gaiTvaliswina movlenaTa 

568  Tbilisis saqalaqo sasamarTlos 17/03/2014 ganCineba N10a_1888_14

569 Tbilisis saapelacio sasamarTlos2014 wlis 18 dekembris ganCine-

ba, saqmeze №1g/1282
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ganviTarebis iseTi jaWvis arseboba, romelic gardauvlad 

iwvevs sxva danaSaulis Cadenas.570

nasamarTlobis safuZvliT axali danaSaulis Cadenis 

safrTxis dasabuTebisaTvis mniSvnelovania gairkves_ Tu 

drois ra monakveTia gasuli winaT Cadenil danaSaulsa da 

axal danaSauls Soris. rac ufro naklebi droa gasuli, 

miT ufro metia axali danaSaulis Cadenis riski.

amasTan, sainteresoa, ramdenad aris SesaZlebeli na-

samarTlobis arqonis pirobebSi axali danaSulis mtkice-

ba. Tbilisis saqalaqo sasamarTlos 2017 wlis 11 aprilis 

ganCinebis mixedviT, sasamarTlom gaiziara braldebis mx-

aris dasabuTeba axal danaSaulTan mimarTebiT da aRniS-

na, rom braldebuli ar iyo nasamarTlevi da aRniSnul 

faqtamde ar iyo SemCneuli sxva marTlsawinaaRmdego 

qmedebis SesaZlo CadenaSi, magram mas brali edeboda 

ganzraxi, Zaladobrivi danaSulis CadenaSi, rac mimarTu-

li iyo yaCaRobisken. sasamarTlom gaiTvaliswina ra aR-

niSnuli danaSaulis sazogadoebrivi saSiSroeba, danaSau-

lis Cadenis xerxi da specifika, dasabuTebulad miiCnia 

axali danaSaulis Cadenis safrTxis arseboba.571

miuRebelia axali danaSaulis Cadenis safrTxeze zo-

gadi miTiTeba, roca piri warsulSi nasamarTlevi ar yo-

fila.572

axali danaSulis Cadenis mometebul albaTobas Ta-

vad danaSaulebrivi qmedebis obieqturi Semadgenloba 

SeiZleba iZleodes, magram evropuli standartebis Ses-

abamisad, bralad wardgenili qmedebis xasiaTze miTiTeba 

abstraqtulia da ar amarTlebs axali danaSaulis Cadenis 

570 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2014 wlis 

18 dekembris ganCineba, saqmeze №1g/1282

571 Tbilisis saqalaqo sasamarTlos 2017 wlis 11 aprilis ganCineba, 

saqmeze N10a/1727

572  ix. n. mWedliZe, saqarTvelos saerTo sasamarTloebis mier ada-

mianis uflebaTa evropuli konvenciis gamoyenebis standartebi, Tb., 

2017, 64
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safrTxes.

saqmeze Pyatkov v Russia573 erovnulma sasamarTlom daas-

abuTa axali danaSaulis Cadenis safrTxe ganmcxadeblis 

nasamarTlobis faqtiT. adamianis uflebaTa evropuli 

sasamarTlos SefasebiT nasamarTloba relevanturi gare-

moebaa, Tumca erovnul sasamarTlos ar Seudarebia Zveli 

danaSauli axal braldebasTan misi simZimisa da xasiaTis 

mixedviT, aseve ar imsjela braldebulis pirovnebasa da 

pirovnul garemoebeze. Sesabamisad safrTxe dausabuTebe-

lia. erovnulma sasamarTlom unda imsjelos da Seafasos 

ramdenad SeiZleba adre Cadenili danaSaulis Sedareba 

axal braldebasTan simZimisa da xasiaTis mixedviT.574

literaturaSi gamoTqmulia mosazreba, rom mox-

snili an gaqarwylebuli nasamarTloba unda iqnes gaT-

valiswinebuli rogorc piris pirovnuli maxasiaTebeli 

garemoeba. Tumca sainteresoa _ ramdenad unda iqnes mxed-

velobaSi miRebuli piris mier gaufrTxilebeli danaSau-

lis Cadena warsulSi, romlisTvisac igi nasamarTlevia, 

rogorc pirovnebis negatiurad damaxasiaTebeli garemoe-

ba, vinaidan igi ar moicavs piris ganzraxvas Caidinos da-

naSauli. 

ra Tqma unda, am SemTxvevaSi unda Sefasdes ramdenad 

aris SesaZlebeli gaufrTxilebeli danaSaulis SesaZlo 

Cadenis ganWvreta.

aRniSnul sakiTxTan dakavSirebiT saqarTvelos sa-

konstitucio sasamarTlo miuTiTebs, rom `imisda miuxe-

davad, SesaZlo/samomavlo danaSauli iqneba ganzraxi Tu 

gaufrTxileblobiTi, patimrobis gamoyenebisas sasamarT-

lo valdebulia, gadaamowmos, arsebobs Tu ara misi SesaZ-

lo Cadenis dasabuTebuli varaudi. rac gulisxmobs, rom 

unda arsebobdes obieqturi faqtorebi, romlebic dan-

573  ix. Pyatkov v Russia,13/11/2012, 61767/08
574  ix. Romanova v Russia,04/03/2011, 51445/09 da Trifkovic v Croatia,06/11/2012, 
36653/09
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aSaulis Cadenis realur safrTxeze miuTiTeben. marTa-

lia, naklebad savaraudoa, rom sisxlis samarTlis saqmeze 

arsebuli masalebi miuTiTebdnen gaufrTxilebeli dana-

Saulis SesaZlo Cadenis realur SesaZleblobaze, Tumca, 

Tu konkretul SemTxvevaSi aseTi safrTxe dasabuTebu-

lia, sakonstitucio sasamarTlo ver xedavs mizezs, ra-

tom unda arsebobdes gansxvavebuli midgoma ganzraxi da 

gaufrTxileblobiTi danaSaulis SesaZlo Cadenas Soris. 

danaSaulis Cadenis safrTxis gansazRvrisas, sasamarTlo 

ar afasebs mxolod piris subieqtur damokidebulebas 

kanonis darRvevis mimarT. SesaZloa, saqmeSi arsebobdes 

garemoebebi, romlebic miuTiTeben gaufrTxileblobiTi 

danaSaulis Cadenis realur SesaZleblobaze. zogierTi 

gaufrTxileblobiTi danaSauli sazogadoebrivi safrTx-

is TvalsazrisiT, SeiZleba mniSvnelovnad aRematebodes 

zogierT ganzrax danaSauls. aRniSnulidan gamomdinare, 

Tu arsebobs dasabuTebuli varaudi, rom braldebuli 

Caidens axal danaSauls, mis mimarT patimrobis gamoy-

enebas ver gamoricxavs is faqti, rom SesaZlo danaSauli 

gaufrTxileblobiTia.~575

praqtikaSi gaufrTxilebeli danaSaulis drosac xde-

ba patimrobis gamoyeneba mimalvis safrTxis da axali da-

naSaulis Cadenis dasabuTebuli varaudis arsebobis gaT-

valiswinebiT.

magaliTad, ssk 276-e muxlis me-5 nawiliT braldebis 

(avtomobilis moZraobis usafrTxoebis wesis darRveva, 

ramac gamoiwvia adamianis sicocxlis mospoba) saqmeze 

prokuroris Suamdgomlobis safuZvelze braldebuls 

Seefarda patimroba. sasamarTlom dasabuTebis nawil-

Si ganCinebaSi miuTiTa, rom braldebuls brali edeboda 

iseTi danaSaulis CadenaSi, rac sasjelis saxiT iTvalis-

winebda mxolod Tavisuflebis aRkveTas. amasTan, bral-

575 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

gadawyvetileba N3/2/646
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debuls mSoblebi hyavda sazRvargareT, rac warmoadgen-

da braldebulis mimalvis safrTxes. aseve, SemTxvevis 

dRes mas daudginda narkotikuli saSualebis moxmareba. 

sasamarTlom agreTve mxedvelobaSi miiRo is, rom dana-

Saulis Cadenis Semdeg braldebuls raime qmediTi nabiji 

ar gadaudgams dazaralebulis ojaxTan Serigebis an maTi 

daxmarebis mizniT. sasamarTlos ganmatebiT, msgavsi kat-

egoriis saqmeebze dazaralebulis pozicias aqvs arsebiTi 

mniSvneloba, ̀ rac metyvelebda braldebulis arasaTanado 

damokidebulebaze mis mimarT arsebul sisxlis samarTlis 

saqmesa da bralad Seracxuli qmedebisadmi~.576

unda aRiniSnos, rom braldebulis narkodamok-

idebuleba ufro axali danaSaulis Cadenis safrTxeze 

miuTiTebs, vidre mimalvis SesaZleblobaze, Tumca es 

garemoeba ar iyo xazgasmuli ganCinebaSi.

sxva saqmeSi saqarTvelos ssk-is 276-e muxlis me-7 

nawiliT gaTvaliswinebuli danaSaulis CadenaSi bral-

debuls aRkveTis RonisZiebis saxiT Seefarda patimroba. 

sasamarTlo mivida im daskvnamde, rom arsebobda axali 

danaSaulis Cadenisa da mimalvis dasabuTebuli varaudi, 

kerZod, braldebuli araerTgzis iyo administraciulsax-

deldadebuli satransporto saSualebis sagzao moZrao-

bis wesebis darRvevisaTvis, amasTan, braldebuli garkveu-

li periodis ganmavlobaSi mimaluli iyo. Sesabamisad, imis 

gaTvaliswinebiT, rom mocemuli danaSaulisaTvis gaTval-

iswinebuli iyo Tavisuflebis aRkveTa, arsebobda safrTxe 

misi mxridan pasuxismgeblobisgan Tavis aridebis mizniT 

mimalvis, vinaidan aRniSnuls misi mxridan ukve hqonda 

adgili. sasamarTlom aseve gaiTvaliswina dazaralebulis 

pozicia.577

576 Tbilisis saqalaqo sasamarTlos 2017 wlis 20 ianvris ganCineba, 

saqmeze N10a/230_17

577 Tbilisis saqalaqo sasamarTlos 2016 wlis 4 noembris ganCineba, 

saqmeze N10a/4863
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mocemul SemTxvevaSi warsulSi moZraobis wesebis ar-

aerTi darRvevidan gamomdinare, namdvilad arsebobda ax-

ali danaSulis Cadenis safrTxe. 

evropuli sasamarTlo ganmartavs, rom SesaZlo dan-

aSaulis Cadena, sxva garemoebebTan erTad, damajerebeli 

Cans braldebulis warsulisa da pirovnebis gaTvalis-

winebiT.578amave gadawyvetilebaSi, sasamarTlo aRniSnavs, 

rom braldebulis mier winaT Cadenili danaSaulebi arc 

bunebiT da arc simZimiT ar Seedreboda amJamindel dan-

aSauls.579 adamianis uflebaTa evropul sasamarTlos ar-

aerT gadawyvetilebaSi aqvs miTiTebuli, rom erovnulma 

sasamarTloebma unda imsjelon da Seafason, ramdenad Sei-

Zleba adre Cadenili danaSaulebis Sedareba axal bral-

debasTan simZimisa da xasiaTis mixedviT.580

evropuli sasamarTlos midgomiT, danaSaulebrivi ge-

gmis arseboba axali danaSaulis Cadenis safrTxis dama-

dasturebeli relevanturi garemoebaa.581

kidev erTi faqtori, romelsac mTel rig SemTxveva-

Si gamoZieba eyrdnoba, aris is, rom pirs Semdgomi dana-

Saulebis Cadenas aiZulebs finansuri problemebi. stras-

burgis sasamarTlom ki calsaxad miuTiTa, rom amgvari 

argumenti naklebad damajerebelia.582

axali danaSaulis Cadenis motivSi igulisxmeba ro-

gorc ukve Cadenili danaSaulis ganmeorebiT Cadena, ise 

sxva tipis danaSaulis Cadenac, am SemTxvevaSi aRniSnuli 

578 Clooth v. Belgium, ECtHR, 12.12.1991, no. 12718/87, §40
579 iqve, 

580 Popkov v. Russia, ECtHR, 15.05.2008, no. 32327/06, §60; Romanova v. 
Russia, ECtHR, 11.10.2011, no. 23215/02, §130; Trifkovic v. Croatia, ECtHR, 

06.11.2018, no. 36653/09, §126
581 n. mWedliZe, saqarTvelos saerTo sasamarTloebis mier adamianis 

uflebaTa evropuli konvenciis gamoyenebis standartebi, Tb., 2017, 65

582 ix. n. xaindrava, b. boxaSvili, T.xidaSeli, winaswari patimro bis 

SefardebasTan dakavSirebiT adamianis uflebaTa samarTlis anali zi, 

Tbilisi 2010, 63.
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safrTxe unda Sefasdes saqmis garemoebaTa erTobliobis 

testiT, maT Soris, mxedvelobaSi unda iqnes miRebuli: 

piris nasamarTloba, misi midrekileba danaSaulis Cadeni-

saken. miuxedavad imisa, rom aRniSnuli garemoebani mniS-

vnelovania, calke aRebuli TiToeuli maTgani mainc ara-

sakmarisi safuZvelia dasabuTebuli varaudisTvis, rom 

pirma SesaZloa kvlav Caidinos axali danaSauli.583

im SemTxvevaSi Tu braldebuli danaSauls gamoZiebis 

dawyebis Semdeg Caidens, swored es SeiZleba Sefasdes Ta-

vad safuZvlis erT-erT relevantur safuZvlad. aseno-

vis saqmeSi bulgareTis winaaRmdeg, adamianis uflebaTa 

evropulma sasamarTlom darRveva ar daadgina, rodesac 

asenovs brali edeboda 16-ze meti danaSaulis CadenaSi da 

romelTa nawilic gamoZiebis dawyebis Semdeg iqna Cadeni-

li, sasamarTlos gancxadebiT xelisuflebis pozicia, rom 

braldebuli ganTavisuflebis SemTxvevaSi kvlav Caidenda 

axal danaSauls safuZvliani iyo.584

rogorc ukve aRiniSna, sssk 205-e muxlis pirveli naw-

ilis `g~ qvepunqti miuTiTebs axali danaSaulis Cadenis 

safrTxeze, rogorc patimrobis gamoyenebis savaraudo 

winapirobaze. sainteresoa, ramdenad gamarTulia aRniSnu-

li Canaweri. normidan gamomdinare SeiZleba davaskvnaT, 

rom braldebuls erTi danaSauli ukve Cadenili aqvs da 

arsebobs safrTxe, rom Caidinos meore, axali danaSauli.  

aRniSnuli Canaweri aSkarad modis udanaSaulobis pre-

zumfciasTan winaaRmdegobaSi. umjobesi iqneboda kanon-

mdebels aqcenti ubralod danaSaulis SesaZlo Cadenis 

safrTxeze gaekeTebina.

583 xarvezebi da rekomendaciebi sisxlis samarTlis marTlmsajuleba-

Si, saqarTvelos axalgazrda iuristTa asociacia, Tbilisi, 2012, 49_50.

584 Assenov and others v. Bulgaria, saCivrisN09/1997/874/1086, 28/10/1998, 

§161
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§. 5. patimrobis dasabuTebis praqtikuli da 

samarTlebrivi problemebi

5.1. saxelmwifo bralmdeblis mier patimrobis 

gamoyenebis aucileblobis dasabuTeba

prokurori aris sisxlis samarTlis procesis is su-

bieqti, romelic aRWurvilia diskreciuli uflebamo-

silebiT daiwyos piris mimarT sisxlissamarTlebrivi 

devna dakavebiT an braldebulad cnobiT, ris Semdegac 

kanoniT gaTvaliswinebuli wesiT is mimarTavs sasamarT-

los braldebulis mimarT aRkveTis RonisZiebis SerCevis 

SuamdgomlobiT. udavoa, rom aRniSnuli Suamdgomloba 

unda gamoirCeodes dasabuTebis maRali standartiT. 

aRsaniSnavia, rom bolo periodSi sagrZnoblad gaum-

jobesda dasabuTebis xarisxi, xSir SemTxvevaSi aRniSnuli 

Suamdgomlobebi adamianis uflebaTa evropuli sasamarT-

los precedentebiT aris gamyarebuli. Tumca arsebobs 

garkveuli xarvezebi, romlebsac mogvianebiT SevexebiT.

patimrobis gamoyeneba damajerebel dasabuTebas 

unda efuZnebodes. kerZod, unda dadgindes konkretu-

li faqtebis arseboba patimrobis gagrZelebisTvis da ar 

unda xdebodes stereotipuli formulebis gamoyeneba da 

saproceso kodeqsis debulebebis interpretacia.585

saproceso kanonmdeblobis Tanaxmad, prokurorma 

nebismieri saxis aRkveTis RonisZiebis gamoyenebisas Sua-

mdgomlobaSi unda daasabuTos zogadad aRkveTis RonisZe-

bis gamoyenebis safuZeli, konkretulad ki aRkveTis 

RonisZiebis ama Tu im saxis gamoyenebis, rogorc faqto-

brivi, ise saproceso safuZvelebi. faqtobrivi safuZvle-

bi gulisxmobs saqmeSi arsebuli mtkicebulebebi ramdenad 

aris sakmarisi dasabuTebuli varaudisaTvis, rom bral-

585  Patsuria v Georgia, saCivris N30779/04, 06/11/2007, §65
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debulma Caidina bralad wardgenili qmedeba. am etapze ar 

xdeba mtkicebulebaTa gamokvleva, analizi, Seswavla. ma-

gram zedapirulad mainc xdeba maTi Sefaseba. Tu gadavxe-

davT praqtikas, SuamdgomlobaTa umetesobaSi mocemulia 

mtkicebulebaTa mSrali CamonaTvali, magaliTad, mowmis 

gamokiTxvis oqmi, Cxrekis oqmi, videokamerebis daTva-

lierebis oqmi da a.S. magram ar aris miTiTebuli, Tu ras 

gvaZlevs saqmeze aRniSnuli TiToeuli mtkicebuleba.

formaluri safuZvlebi CamoTvlilia sssk 205-e muxl-

Si. prokurorma unda daasabuTos _ raSi gamoixateba axali 

danaSaulis Cadenis, mtkicebulebaTa ganadgurebisa an/da 

mimalvis dasabuTebuli varaudi. patimrobis Sefarde-

ba metwilad damokidebulia swored formaluri safuZv-

lebis myar da sarwmuno argumentirebulobaze.

rogorc ukve aRiniSna, sssk calke adgens patimro-

bis gamoyenebis safuZvlebs da miuTiTebs, rom patimro-

ba gamoiyeneba mxolod im SemTxvevaSi, Tu is erTaderTi 

RonisZiebaa, rac uzrunvelyofs aRkveTis RonisZiebis 

miznebs. garda amisa, prokurorma unda daasabuTos, rom 

sxva naklebad mkacri aRkveTis RonisZiebis gamoyeneba ver 

uzrunvelyofs aRkveTis RonisZiebis miznebis miRwevas. 

prokurorma unda daasabuTos Tu ratom aris aucilebeli 

patimroba konkretuli safrTxis prevenciisTvis da ra-

tom ver uzrunvelyofs magaliTad, girao aRniSnuli sa-

frTxis prevencias.

Suamdgomlobis es nawili praqtikaSi sakmaod proble-

muria. rig SemTxvevebSi saerTod ver vxvdebiT aRniSnul 

sakiTxze msjelobas an msjeloba aris abstraqtuli da zo-

gadi xasiaTis. prokurors evaleba patimrobis gamoyenebis 

Sesaxeb Suamdgomloba daasabuTos konkretuli saqmis 

garemoebebidan da pirovnebis maxasiaTeblebidan gamomdin-

are. amasTan, saproceso kanoni avaldebulebs prokurors 

daasabuTos yvelaze mkacri aRkveTis RonisZiebis _ patim-

robis gamoyenebis mizanSewoniloba da sxva naklebad mk-
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acri RonisZiebis gamoyenebis mizanSeuwonloba.

praqtikaSi xSir SemTxvevaSi patimrobis dasabuTeba 

formalur xasiaTs atarebs da braldebis mxares real-

urad ar aqvs myari argumentebi patimrobis gamosayene-

blad. magaliTad, erT-erT sisxlis samarTlis saqmeze 

sasamarTlom ar daakmayofila prokuroris Suamdgomlo-

ba patimrobis Sefardebis Taobaze Suamdgomlobis daus-

abuTeblobis motiviT, saqmis faqtobrivi garemoebebiT 

2018 wlis maisis TveSi, l.n saTamaSo pistoletiT Sevida 

maRaziaSi da molare operators daemuqra sicocxlis mo-

spobiT Tuki ar gadascemda fulad Tanxas, ris Semdgomac 

molare operatori SeSinda da gaiqca, xolo l.n nebayo-

flobiT gamovida maRaziidan, ise rom fuladi Tanxa ar 

auRia, dareka 112-Si da ganacxada, rom Caidina yaCaRoba 

da midioda policiis ganyofilebaSi. marTlac, ramoden-

ime wuTSi l.n mivida policiis ganyofilebaSi da ganmar-

ta, rom hqonda valebi, ris gamoc undoda cixeSi wasvla, 

amis gamo Caidina yaCaRoba da gamocxadda policiaSi. l.n 

ar iyo nasamarTlevi da srulad aRiara Cadenili danaSau-

li, aseve iTanamSromla gamoZiebasTan mtkicebulebebis 

mopovebis kuTxiT. sisxlis samarTlis saqmeSi ar arse-

boda raime mtkicebuleba, rac adasturebda l.n-s mxri-

dan mtkicebulebebze zemoqmedebis safrTxes, mimavlis 

safrTxes. l.n dakavebuli iqna yaCaRobis braldebiT da 

aRkveTis RonisZiebis sxdomaze moTxovnili iqna patimro-

ba. prokurori apelirebas axdenda mxolod da mxolod 

Cadenili danaSaulis xasiaTze da simZimeze, rac ar aris 

sakmarisi patimrobis dasasabuTeblad.

2015 wels saproceso kodeqsSi Sesuli cvlilebiT, 

aRkveTis RonisZiebis konkretuli saxis moTxovnisas 

braldebis mxares ekisreba mtkicebis tvirTi, maSinac 

ki rodesac aRkveTis RonisZiebis Secvlis iniciativiT 

dacvis mxare gamodis. miuxedavad aRniSnulisa, dacvis mx-

ares ekisreba misi iniciativiT dayenebuli Suamdgomlo-
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bis dasabuTebis valdebuleba axal garemoebaze an /da mt-

kicebulebaze miTiTebiT. `piris valdebuleba, aRkveTis 

RonisZiebis Secvlis an gauqmebis SuamdgomlobaSi miuTi-

Tos im axal garemoebze, romelic aRkveTis RonisZiebis 

Sefardebisas cnobili ar iyo, ar gulisxmobs piris udan-

aSaulobis prezumfciis darRvevas. braldebuls ar eva-

leba amtkicos Tavisi udanaSauloba, pirisTvis aRkveTis 

RonisZiebis romelime saxis SerCeva ar gulisxmobs mis 

damnaSaved cnobas. aRkveTis RonisZiebebis gamoyenebas 

gaaCnia mkacrad gansazRvruli miznebi, rogoricaa bral-

debulis sasamarTloSi gamoucxadeblobis prevencia, misi 

Semdgomi danaSaulebrivi saqmianobis aRkveTa da ganaCe-

nis aRsrulebis uzrunvelyofa. Sesabamisad, aRkveTis 

RonisZiebis Secvlis moTxovnisas braldebulisaTvis ax-

ali garemoebebis dadasturebis valdebulebis dadge-

na ar unda CaiTvalos misi udanaSaulobis prezumfciis 

darRvevad~.586 pirveli wardgenis sxdomaze, aseve patim-

robis kanonierebis ganxilvis nebismier etapze aucilebe-

lia dacvis mxare iyos aqtiuri da daexmaros sasamarTlos 

braldebulisaTvis xelsayreli gadawyvetilebis miRebaSi, 

mosamarTlis darwmunebaSi, rom ar arsebobs patimrobis 

gamoyenebis safuZveli.

5.2. mosamarTlis mier patimrobis gamoyenebis 

dasabuTeba

aRkveTis RonisZiebis saxiT patimrobis Sefardebi-

sas prokuroris Suamdgomlobis dasabuTebis xarisxi 

metwilad ganapirobebs sasamarTlos ganCinebis argumen-

tirebulobas. Tumca sasamarTlos dasabuTebis ufro 

maRali standarti moeTxoveba, vinaidan misi gadawyvetile-

ba iwvevs piris Tavisuflebis uflebaSi SeWris legit-

586 saqarTvelo ssakonstitucio sasamarTlos 26/06/2015 wlis saoqmo 

Canaweri N_646, II_33_34;
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imurobas. zogadad, sasamarTlo mxareTa mier warmodge-

nili mtkicebulebebis da maTi argumentebis Sejerebis 

safuZvelze iRebs gadawyvetilebas aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebis Taobaze. amasTan, sasamarT-

lo ar aris valdebuli calsaxad daeyrdnos prokuroris 

argumentirebas. piriqiT, sssk mas aZlevs uflebas gamoi-

yenos braldebis mxaris mier moTxovnilze ufro msub-

uqi aRkveTis RonisZieba an saerTod uari Tqvas aRkveTis 

RonisZiebis gamoyenebaze. sasamarTlom unda gansazRvros, 

piris mimarT patimrobis gamoyeneba iqneba Tu ara Tana-

zomieri da aucilebeli saSualeba~587. 

saqmeSi janiaSvili saqarTvelos winaaRmdeg, stras-

burgis sasamarTlom daadgina evropuli konvenciis 

me-5 muxlis me-3 punqtis darRveva winaswari patimro-

bis safuZvlianobasTan dakavSirebiT da ganmarta, rom 

`erovnulma sasamarTloebma ver Seasrules valdebule-

ba, daedginaT specifikuri faqtebis arseboba, romlebic 

gaamarTlebda winaswari patimrobis vadis gagrZelebas da 

ganexilaT alternatiuli arasapatimro zoma, rodesac pa-

timrobis vadis gagrZeleba ganxorcielda arasakmarisad 

dasabuTebuli gadawyvetilebebis safuZvelze, romlebic 

umetesad eyrdnoba stereotipul formulirebebs da Sei-

cavda saproceso kodeqsis terminebs.588

ganCinebis dasabuTebaSi CamoTvlili unda iyos pa-

timrobis gamoyenebis mizezebi, maT Soris orive mxaris 

mier moyvanili argumentebi, saqmeSi arsebuli faqtebi da 

garemoebebi, rac uzrunvelyofs patimrobis kanoniereba-

sa da dasabuTebulobas da mxolod saproceso normaze mi-

TiTeba ar iqneba sakmarisi. adamianis uflebaTa evropuli 

komitetis ganmartebiT, patimroba ar iqneba dasabuTebu-

587 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avt. koleqtivi, 2015. 569

588 Janiashvili v Georgia, saCivris N35887/05, 27/02/2013, §86, Nikolaishvili v 
Georgia, saCivris N27048/04,13/01/2009, §76; 79
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li, Tu saqmis yvela garemoebidan misi gamoyeneba ar aris 

aucilebeli mimalvis, mowmeze zemoqmedebis an danaSau-

lis recidivis Tavidan acilebis safuZvlebidan Tundac 

erTis arsebobis gamo. komitetis daskvniTve, rodesac 

saqmis garemoebebidan gamomdinare. patimroba ar aris 

arc gonivruli da arc aucilebeli, imis mtkiceba, rom 

saerTaSoriso normebiT dasaSvebia konkretuli uflebis 

SezRudva, arRvevs samoqalaqo da politikuri uflebebis 

Sesaxeb saerTaSoriso paqtis me-9 muxlis pirvel punqts.589

sxvadasxva kvlevebma aCvena, rom ZiriTadi problema 

mdgomareobs sasamarTlo ganCinebaTa SablonurobaSi, rac 

imas niSnavs, rom naklebia faqtebze apelireba, konkretu-

li, individualuri maxasiaTeblebis warmoCena da xazgas-

ma. 

saqmeSi giorgi nikolaiSvili saqarTvelos winaaRmdeg 

evropulma sasamarTlom ganacxada: evropuli sasamarT-

lo gansakuTrebul wuxils gamoTqvams saqarTvelos 

erovnuli sasamarTlos mier patimrobis SefardebasTan 

dakavSirebiT miRebuli gadawyvetilebis gamo, romelic 

miRebul iqna winaswar SemuSavebuli standartuli form-

is brZanebiT. imis magivrad, rom erovnul sasamarTlos 

ganexorcielebina Tavisi movaleoba da moeZia myari argu-

mentacia patimrobis gasamarTleblad, sasamarTlo daey-

rdno da Semoifargla patimrobasTan dakavSirebuli gad-

awyvetilebis winaswar SemuSavebul da winaswar dabeWdil 

zogad nimuSSi Cawerili abstraqtuli debulebebiT..590

unda aRiniSnos, rom Sablonuri gadawyvetilebebi 

ZiriTadad miiReboda 2012 wlamde. dRes am kuTxiT mdgo-

mareoba Secvlilia ukeTesobisken, Tumca problema sru-

lad ar aris aRmofxvrili.

589 gaeros adamianis uflebaTa evropuli komitetis 1994 wlis 10 agvis-

tos gadawyvetileba Albert Vomah Mukongi v. Kameruni, saCivris N458.1991, 

§9.3 http://www.fxi.org.za/pages/Publications/Medialaw/cameroon.htm
590  Giorgi Nikolaishvili v. Georgia, ECtHR 13/01/2009, §73.
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aseve problemas warmoadgens naklebad mkacri aRkve-

Tis RonisZiebis gamoyenebaze msjelobis nakleboba. saqme-

Si mamedova ruseTis winaaRmdeg strasburgis sasamarTlom 

ganmarta, rom ruseTis sasamarTlo ganCinebaSi iyenebda 

stereotipul teqsts, uTiTebda mxolod formalur sa-

fuZvels, rom braldebuli unda yofiliyo patimrobaSi, 

Tumca amis damadasturebel msjelobas ar hqonia adgili 

ganCinebaSi.591

`ganCinebebis saerTo problemas warmoadgens is, rom 

sasamarTloebi ar msjeloben naklebad mkacri aRkveTis 

RonisZiebis gamoyenebis SesaZleblobaze, rac kanoniT gaT-

valiswinebuli valdebulebaa... sasamarTloebs am sakiTx-

is mimarT formaluri midgoma gaaCniaT, rac gamoixateba 

imaSi, rom ganCinebebSi mosamarTleebi mxolod erTi wina-

dadebiT Semoifarglebian da uTiTeben, rom sxva aRkveTis 

RonisZiebis saxis gamoyeneba mizanSewonili ar aris.~592

patimroba, misi xangrZlivobis miuxedavad, unda iyos 

jerovnad dasabuTebuli. sasamarTlom unda uzrunvely-

os, rom miRebuli gadawyvetilebebi ar iyos stereotip-

ulad formulirebuli an daskvnebis saxiT mowodebuli 

da dasabuTeba ar iyos deklaraciuli xasiaTis, zogadi an 

abstraqtuli.593

aRkveTis RonisZiebis gamoyenebisas sasamarTlo ar 

ikvlevs damnaSavea Tu ara braldebuli, aramed adgens Tu 

ramdenad arsebobs aRkveTis RonisZiebis gamoyenebis for-

maluri da faqtobrivi safuZvlebis erToblivi testi. 

mosamarTlem unda gaanalizos garemoebebis seriozulo-

ba, savaraudo danaSaulis xarisxi, aseve mosamarTleebma 

unda Seafason, Tu ramdenad iqneba SenarCunebuli sazoga-

doebrivi usafrTxoeba, es yvelaferi ki naTeli faqtebiT 

591 Mamedova v.Russia, ECtHR 1/06/2006.

592 aRkveTis RonisZiebebis gamoyeneba sisxlis samarTlis procesSi: 

kanonmdeblobisa da praqtikis kvleva, koalicia damoukidebeli da gam-

Wvirvale marTlmsajulebisTvis. 2012,4

593 Mikiashvili v. Georgia, ECtHR 9/10/2012.
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unda iyos gamyarebuli..594

adamianis uflebaTa evropulma sasamarTlom saqmeSi 

facuria saqarTvelos winaaRmdeg, ganmarta, rom patimro-

bis gamoyeneba, mxolod kanoniT dadgenili prezumfciis 

gamo, romelic efuZneba braldebis simZimesa da mimalvis 

safrTxes, axali danaSaulis Cadenas, ar Seesabameba adami-

anis uflebaTa da ZiriTad TavisuflebaTa dacvis evro-

puli konvenciis me-5 muxls. mniSvnelovania sasamarTlom 

ixelmZRvanelos yoveli saqmidan gamomdinare da ara _ zo-

gadi tendenciebiT. 

aRkveTis RonisZiebis saxiT patimrobis gamoyenebi-

sas unda Camoyalibdes erTiani midgoma, msgavs saqmeeb-

Si aucilebelia damkvidrebuli precedentis safuZvelze 

gadawyvetilebis miReba, rac gamoricxavs arsebiTad iden-

tur saqmeebSi sxvadasxva aRkveTis RonisZiebis gamoyenebis 

risks. 

dReis mdgomareobiT, aRniSnuli problemebis nawi-

li SedarebiT gamosworebulia, nawili ki isev mwvaved 

dgas. magaliTad, SedarebiT naklebad mkacri aRkveTis 

RonisZiebis araefeqturobis dasabuTeba, romelic war-

moadgens rogorc braldebis mxaris, ise sasamarTlos um-

niSvnelovanes problemas.

aRkveTis RonisZiebis saxiT patimrobis gamoyenebis 

gamarTlebisaTvis aucilebelia, rom is iyos kanonieri, 

gamomdinareobdes saproceso kanonis moTxovnidan da 

saqmis konkretuli faqtobrivi garemoebebis gaTvalis-

winebiT iyos sakmarisad dasabuTebuli.

sasamarTlo ganCinebebis Sablonur xasiaTTan, daus-

abuTeblobasTan da naklebad mkacri aRkveTis RonisZiebis 

gamoyenebaze msjelobis naklebobasTan erTad problemu-

ria araerTgvarovani praqtika. pirvel rigSi, aRsaniSnavia, 

594 The Law And The Practice Of Restrictive Measures: The Justifi cation of Custody 
in Bosnia and Herzegovina, OSCE, august 2008, 38. available at: http://www.osce.org/
bih/110241?download=true
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aRkveTis RonisZiebis saxiT patimrobis gamoyenebis Sesax-

eb prokuraturis SuamdgomlobaSi patimrobis gamoyenebis 

safuZvlebze zogadi, abstraqtuli miTiTeba. marTalia, 

SuamdgomlobaSi miTiTebuli da dasabuTebulia patimro-

bis gamoyenebis konkretuli safuZvlebi, magram masTan 

erTad miTiTebulia saproceso kodeqsiT gaTvaliswinebu-

li patimrobis gamoyenebis sxva safuZvlebic, romlebic 

im konkretul SemTxvevaSi ar arsebobs. xazgasmiT unda 

aRiniSnos, rom prokuroris SuamdgomlobaSi da aseve 

sasamarTlo ganCinebaSi saproceso kodeqsiT gaTval-

iswinebuli patimrobis gamoyenebis yvela safuZvlis Ca-

moTvla patimrobis gamoyenebis dasabuTebis xarisxs ar 

zrdis. miTiTebuli yvela safuZvlis cal-calke, individ-

ualurad dausabuTebloba ewinaaRmdegeba rogorc sssk 

moTxovnebs, aseve evropuli sasamarTlos mier dadgenil 

standartebs.

5.3. patimrobis gamoyenebis dasabuTebis 

saerTaSoriso standarti

adamianis uflebaTa dacvis evropuli sasamarTlo sa-

Civris farglebSi amowmebs konvenciiT daculi uflebebis 

darRvevis faqts da darRvevis SemTxvevaSi awesebs Sesa-

bamis sanqciebs. evropuli sasamarTlos ganxilvis sagani 

ar aris piris braleuloba. is mxolod arkvevs saxelmwi-

fos kompetenturma organoebma ramdenad ganaxorcieles 

pozitiuri valdebulebebi samarTalwarmoebis dros. ev-

ropuli sasamarTlos rekomendaciiT, patimrobis sakiTx-

is ganxilvisas sasamarTlo valdebulia, detalurad da 

srulfasovnad Seafasos faqtebi, mosalodneli riskebi/
safrTxeebi da saqmeSi arsebuli mtkicebulebebis safuZ-

velze gansazRvros iseTi aRkveTis RonisZieba, romelic 

aris relevanturi da proporciuli. evropuli sasamarT-

lo sxvadasxva saqmeTa ganxilvisas detalurad ganixilavs 
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im ZiriTad moTxovnebs, ra drosac gamarTlebulia piris 

patimroba. 

evropuli sasamarTlo moiTxovs, braldebulis pir-

veli wardgenis sxdomaze sasamarTlom Tavdapirvelad 

Seamowmos piris braldebulad cnobisaTvis dasabuTebu-

li varaudis arseboba, xolo Semdeg ganixilos aRkveTis 

RonisZebis gamoyenebis sakiTxi.

strasburgis sasamarTlom araerT saqmeSi ganmarta, 

rom erovnuli sasamarTloebi valdebulni arian patimro-

bis dasabuTebis mizniT warmoadginon Sesabamisi sakmarisi 

motivebi. swored aRniSnuli motivebis, saapelacio saCi-

varSi momCivnis mier dadgenili faqtebis da saqmeSi ar-

sebuli mtkicebulebebis safuZvelze unda daadginos sa-

samarTlom, hqonda Tu ara adgili konvenciis me-5 muxlis 

me-3 punqtis darRvevas.595

evropuli sasamarTlo adgens ZiriTad moTxovnebs, 

romelTa arsebobisas gamarTlebulia patimrobis gamoy-

eneba. evropuli sasamarTlos rekomendaciiT, patimrobis 

sakiTxis ganxilvisas erovnuli sasamarTlo valdebulia 

Rrmad da safuZvlianad Seafasos faqtebi, detalurad 

gansazRvros mosalodneli safrTxeebi da saqmeSi arsebu-

li mtkicebulebebis safuZvelze SearCios iseTi aRkveTis 

RonisZieba, romelic iqneba relevanturi da proporci-

uli.

evropulma sasamarTlom daadgina, rom piri unda ga-

Tavisufldes sasamarTlo procesis ganmavlobaSi, Tu 

saxelmwifo ver daamtkicebs, rom arsebobs `Sesabamisi da 

sakmarisi mizezebi patimrobis gasamarTleblad~.596

adamianis uflebaTa evropuli konvencia piris da-

kavebis an dapatimrebisas araerT faqtorze amaxvilebs 

595 Mikiashvili v Georgia,saCivris N18996/06, 09/01/2013, §100

596 ix. k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso 

samarTali adamianis uflebaTa evropuli konvenciis mixedviT, 2004, 

152
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yuradRebas. konvenciis Tanaxmad, amosavali wertilia 

konkretuli piris `konkretuli situacia~. am Sefasebisas 

mniSvnelovania kriteriumebis naTeli speqtri, rogori-

caa, magaliTad, konkretuli piris Tavisuflebis SezRud-

vis tipi, misi xangrZlivoba, Sedegebi da gamoyenebis xas-

iaTi.597

aucilebelia, rom patimrobis Sefardebisas ar moxdes 

saproceso kodeqsiT gansazRvrul safuZvlebze zogadi, 

ganusazRvreli miTiTeba. es safuZvlebi unda gamomdin-

areobdes saqmis konkretuli garemoebebidan da unda See-

sabamebodes kanonmdeblobiT dadgenil safuZvlebs.

sasamarTlos aqvs valdebuleba aRkveTis RonisZieba 

gamoiyenos mxolod mkacrad gawerili safuZvlebis arse-

bobisas, xolo patimroba, rogorc ukiduresi RonisZieba, 

unda gamoiyenos mxolod saTanado dasabuTebis SemTxveva-

Si da aucileblobisas.598 adamianis uflebaTa evropulma 

sasamarTlom saqmeSi Lasha Tchitchinadze v. Georgia599 aRniS-

na, rom ramdenad safuZvliania braldebulis patimroba-

Si darCena, unda Sefasdes yoveli calkeuli saqmisaTvis, 

saqmis konkretuli maxasiaTeblebis mixedviT. patimrobis 

gaxangrZliveba gamarTlebuli SeiZleba iyos mxolod ise-

Ti saqmis SemTxvevaSi, Tuki arsebobs konkretuli niSnebi 

imisa, rom es moiTxoveba sazogadoebis realuri inter-

esebidan gamomdinare da romelic, udanaSaulobis pre-

zumciis miuxedavad, gadawonis pirovnebis Tavisuflebis 

pativiscemis wesebs.

evropuli sasamarTlosTvis mniSvnelovania piris pa-

timrobaSi yofnas hqondes uwyveti samarTlebrivi safuZ-

veli da is patimrobaSi yofnis mTel periodze vrcel-

597  ix. Tavisuflebisa da xelSeuxeblobis ufleba, axalgazrda 

iuristTa asociacia, Tb., 2003;

598  ix. Tbilisis saapelacio sasamarTlos 2016 wlis 11 noembris 

ganCineba, saqme №1g/1722_16, 7.
599  ix. Lasha Tchitchinadze v. Georgia 07/06/2016, 35195/05. p. 22. 
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debodes. im SemTxvevaSic ki, roca am samarTlebrivma 

safuZvelma, piris patimrobaSi yofnis raRac etapze 

Sewyvita arseboba, Tundac ramdenime saaTiT, aseTi pa-

timroba ver CaiTvleba kanonierad. saqmeSi Labita v. Ita-
ly600 evropulma sasamarTlom, konvenciis me-5 muxlis 1-li 

punqtis darRvevad miiCnia ganmcxadeblis gaTavisuflebis 

dayovneba daaxloebiT 12 saaTiT (00:25 saaTidan dilamde) 

im motiviT, rom saregistracio oficeri, romelsac unda 

Seemowmebina, arsebobda Tu ara gaTavisuflebuli piris 

SemdgomSi patimrobaSi datovebis mizezi, ar imyofebo-

da samuSao adgilze. aRniSnuli cxadyofs, rom evropuli 

sasamarTlosTvis ar aqvs mniSvneloba Tu ram ganapiro-

ba patimrobis samarTlebrivi safuZvlis wyveta. SeiZleba 

es wyveta sul ramdenime saaTs gagrZeldes, magram amis 

miuxedavad mainc iqneba evropuli konveciis me-5 muxlis 

darRveva.

saerTaSoriso standartebis mixedviT, patimroba ga-

moiyeneba im SemTxvevaSi, rodesac 1. arsebobs safuZvliani 

eWvi, rom pirma Caidina danaSauli. is, Tu ra SeiZleba 

CaiTvalos `safuZvlianad~, damokidebulia saqmis yvela 

garemoebaze.601

`safuZvliani eWvi~ igive dasabuTebuli varaudis stan-

dartia. saerTaSoriso standartebis mixedviT, jer unda 

dadgindes aRkveTis RonisZiebis gamoyenebis faqtobrivi 

(mtkicebulebiTi) safuZvelis arseboba da Semdeg unda 

moxdes formaluri safuZvlis Semowmeba. rac imas niS-

navs, rom evropuli standartebis gaTvaliswinebiT pirve-

li wardgenis sxdomaze Tavdapirvelad mosamarTlem unda 

Seamowmos braldebis Sesaxeb dadgenilebis gamotanisaT-

vis saWiro dasabuTebuli varaudis arseboba da Semdeg ga-

nixilos aRkveTis RonisZiebis gamoyenebis sakiTxi.

600  ix. Labita v. Italy, 06.04.2000, 26772/95, p. 172_174.
601 Fox, CampbellandHartley v. theUnitedKingdom, ECtHR, 30/08/1990, 12244/86 
§ 32
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SeiZleba iTqvas, rom patimrobis Sefardebis Ses-

axeb saqarTvelos saerTo sasamarTloebis yvela gad-

awyvetilebaSia saubari `safuZvliani eWvi~-s /dasabuTebu-

li varaudis arsebobis Taobaze. Tumca dasabuTebuli 

varaudis standartis arsebobis dasamtkiceblad sxva-

dasxva mosamarTleTaTvis sxvadasxva mtkicebulebaTa 

raodenoba da specifikaa ganmsazRvreli. erT-erT gad-

awyvetilebaSi sasamarTlo aRniSnavs, ̀ rom mocemul SemTx-

vevaSi moipoveba pirdapiri mtkicebulebaTa (faqtebi-

sa da informaciis) erToblioba, romelic akmayofilebs 

dasabuTebuli varaudis standarts.~602 sxva gadawyvetile-

baSi vkiTxulobT: sasamarTlos miaCnia, rom braldebis 

Sesaxeb dadgenilebaSi miTiTebuli faqtebisa da infor-

maciis erToblioba sakmarisia dasabuTebuli varaudisaT-

vis, rom braldebulma SesaZloa Caidina bralad wardge-

nili qmedeba.603

rac Seexeba patimrobis gamoyenebis dasabuTebisTvis 

aucilebel safuZvlebs, evropuli konvenciiT aseTad 

miCneulia oTxi safuZveli: mimalvis; axali danaSaulis 

Cadenis; marTlmsajulebis ganxorcielebaSi Carevis da 

sazogadoebrivi wesrigisaTvis seriozuli safrTxis Seqm-

nis safuZvlebi. saqarTvelos kanonmdeblobis Sesabamis-

ad mniSvnelovania pirveli sami safuZvlis ganxilva, rom-

lebic srulad emTxveva saqarTvelos sisxlis samarTlis 

saproceso kodeqsiT gaTvaliswinebul patimrobis safuZ-

vlebs.

saproceso kodeqsSi aRniSnuli patimrobis gamoyenebis 

3 safuZvlis garda evropuli sasamarTlo gamoyofs me-4 

safuZvelsac. es aris sazogadoebrivi wesrigis darRvevis 

safrTxe.aRniSnuli safuZvliT piris dapatimrebas evro-

602 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2016 wlis 26 ianvris ganCineba, saqme N10a/295.
603 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2016 wlis 14 aprilis ganCineba, saqme N10d/1842.
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puli sasamarTlo mxolod gamonaklis SemTxvevaSi Tvlis 

dasaSvebad, roca danaSauli gansakuTrebuli simZimisaa da 

masze sazogadoebis reagirebis gamo, garkveulma pirebma 

SeiZleba gamoiwvion sazogadoebrivi wesrigis darRveva, 

ramac SeiZleba gaamarTlos patimroba, oRond sul cota 

xnis ganmavlobaSi.604 aRsaniSnavia, rom patimrobis Sefar-

debisas am safuZvlis miTiTebis SemTxvevaSi is aucileb-

lad gaTvaliswinebuli unda iyos qveynis Sida kanonmde-

blobiT. sazogadoebrivi usafrTxoebis dacvis safuZvliT 

patimrobis marTlzomiereba adamianis uflebaTa evro-

pulma sasamarTlom gamokveTilad ganixila 2 saqmeSi da 

orive SemTxvevaSi daadgina konvenciis darRveva, radgan 

miiCnia, rom patimrobis Sefardeba srulyofilad ar ak-

mayofilebda aRniSnul pirobebs.605 vinaidan saproceso 

kodeqsSi aseTi safuZveli ar aris miTiTebuli, saqarT-

velos saerTo sasamarTloebi mas patimrobis safuZvlad 

ver gamoiyeneben. miuxedavad imisa, rom am safuZvels, ro-

gorc ukve aRiniSna, gamonaklisis saxiT, uSvebs adamianis 

uflebaTa evropuli sasamarTlo.

mimalvis safrTxe warmoadgens patimrobis gamarTlebis 

yvelaze gavrcelebul safuZvels. sasamarTlo mimalvis 

safrTxes mniSvnelovan safuZvlad miiCnevs patimrobis 

Sesafardeblad, Tumca dausabuTeblad miiCnevs mimalvis 

safrTxeze apelirebas, Tu saqmis garemoebebi ar iZleva 

braldebulis mxridan mimalvis realur SesaZleblobas. 

mimalvasTan dakavSirebiT mosalodneli mkacri sasje-

lis faqtori calke aRebuli ar amarTlebs patimrobas 

da dasabuTeba potenciur mZime sasjelze dakisrebis mi-

TiTebiT, dauSvebelia.606 mimalvis safrTxis dasabuTebi-

604  ix. I.A. v. France,23/09/1998, 28213/95, p.104.
605  ix. Letellier v. France, 26/06/1991, 12369/86, p, 47_51; I.A. v. France, 
23/09/1998, 28213/95, p. 104.
606  ix. n. xaindrava; b. boxaSvili; T. xidaSeli winaswari patimrobis 

SefardebasTan dakavSirebuli adamianis uflebaTa samarTlis analizi, 

2010 weli, 46
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sTvis ar aris sakmarisi mxolod mkacr sasjelze miTiTe-

ba. mosalodnel mkacr sasjelTan erTad unda arsebobdes 

sxva, obieqturi garemoeba, romelic miuTiTebs piris mi-

malvis survilze/safrTxeze. rogorc vxedavT, sasjelis 

simkacres mimalvis safrTxis dasasabuTeblad evropuli 

sasamarTlo ar ugulvebelyofs, ufro metic, mniSvnelo-

van elementad miiCnevs, Tumca moiTxovs, rom safrTxe 

sxva `relevantur faqtorebTan erTobliobaSi Sefasdes, 

romlebic adasturebs safrTxis arsebobas an imdenad um-

niSvnelod warmoaCens mas, rom ver gamodgeba patimrobis 

gamarTlebisTvis.~607 safrTxe mTlianobaSi unda Sefas-

des da ganxilul iqnes mimalvasTan dakavSirebuli yvela 

faqtori. 

magaliTad, Stogmuller v. Austria winaaRmdeg saqmeSi, 

braldebuli ramdenjerme gafrinda sazRvargareT, Tum-

ca yovelTvis brundeboda ukan, miuxedavad imisa, rom 

Teoriulad arsebobda misi mimalvis riski. amave saqmeze 

msjelobisas sasamarTlom ganmarta, rom Tu damatebiTi 

garantiebiT SesaZlebelia mimalvis safrTxis prevencia, 

upiratesoba mas unda mieniWos da ar unda moxdes patim-

robis gamoyeneba.608

marTlmsajulebis ganxorcielebaSi Carevis safrTxeSi 

evropuli konvenciiT igulisxmeba mowmeebze zewola, mt-

kicebulebaTa ganadgureba an maTi mopovebisTvis xelSeS-

la. mocemul safrTxesTan mimarTebiT strasburgis sa-

samarTlo iTvaliswinebs saqmis Taviseburebas, sirTules, 

braldebulis pirovnebas da mis realur SesaZleblobas, 

gaanadguros mtkicebuleba an zegavlena moaxdinos mow-

meze. magaliTad, evropulma sasamarTlom erT-erT saqme-

Si, sadac braldebuls SeeZlo gamoZiebisTvis jer kidev 

mosapovebeli mtkicebulebebis ganadgureba, yalbi mt-

kicebulebis Seqmna da mowmeebTan SeTanxmeba, gaiziara 

607 Tomasi v France, saCivris N12850/87, 27/08/1992, §98

608 Stogmuller v. Austria, saCivris N1602/62, 11/11/1969, §5



388

aRniSnuli safrTxeebi da CaTvala sakmarisad patimrobis 

gamoyenebis dasabuTebisTvis.609

`mowmeebze zemoqmedebis safrTxe SesaZloa miRebuli 

iqnes mxedvelobaSi saqmis warmoebis sawyis etapebze~.610 

Tumca droTa ganmavlobaSi, aRniSnuli safrTxe, Semx-

vedri sagamoZiebo moqmedebebis CatarebasTan erTad, kle-

bulobs da ver asabuTebs mas im xarisxiT, rom sakmarisi 

iyos piris patimrobisTvis.

axali danaSaulis SesaZlo Cadenaze apelirebisas ki 

unda arsebobdes gansakuTrebuli mocemuloba, movlenaTa 

mimdinareoba, maprovocirebel garemoebaTa erToblioba, 

romlebic mianiSnebs danaSaulis Cadenis safrTxeze. da-

naSaulis Cadenis safrTxe unda emyarebodes konkretul, 

myar faqtebsa da mtkicebulebebs.611

adamianis uflebaTa evropul sasamarTlos danaSau-

lis xelaxla CadenasTan dakavSirebiT aqvs midgoma, rom 

piris warsul cxovrebaze miTiTeba sakmarisi ar aris ga-

Tavisuflebaze uaris Tqmis gasamarTleblad. amisaTvis 

unda dasabuTdes, konkretulad ra kavSirSia piris war-

suli cxovreba mis mier axali danaSaulis CadenasTan.612 

danaSaulebrivi saqmianobis gagrZelebis safrTxesTan 

dakavSirebiT strasburgis sasamarTlo braldebulis 

pirovnebasTan erTad yuradRebas aqcevs warsulSi Cade-

nil danaSaulTa raodenobas, simZimes, xasiaTs da kavSirs 

axal da Zvel danaSaulTa Soris. aRniSnulis gaTvalis-

winebiT, ukve naxseneb asenovis saqmeSi, romelsac brali 

edeboda Teqvsmeti qurdobis CadenaSi, dasabuTebulad 

609 W.v Switzerland, saCivris N14379/88, 26/01/1993, §42

610 Jarzynski v. Poland, ECtHR, 04/10/2005, 15479/02
611 Muller v. France, ECtHR, 17/03/1997, 21802/93; V.C. v. Italy, ECtHR, 

01/02/2018, 54227/14; AleksandrMakarov v. Russia, ECtHR, 12/03/2009, 15217/07
612 j. makbraidi, `adamianis uflebebi da sisxlis samarTlis procesi. 

adamianis uflebaTa evropuli sasamarTlos precedentuli samarTali~, 

70, ix. Case of N.C. v Italy/ Muller v France, saCivris N24952/94, 18/12/2002, 

§57
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miiCnia, rom braldebulis gaTavisuflebis SemTxvevaSi 

arsebobda axali danaSaulis Cadenis safrTxe, Tumca es 

ar aTavisuflebs valdebulebisagan Sesabamis organoebs, 

droulad Caataron sagamoZiebo moqmedebebi da ar ama-

rTlebs braldebulis patimrobaSi yofnas aragonivruli 

vadiT.613gonivrulobas ki gansazRvravs imiT, rom miuxeda-

vad xangrZlivobisa, rac ar unda mokle vadiT gagrZeldes 

patimroba, igi unda iyos gamarTlebuli. im SemTxvevaSi ki, 

Tu arsebobs garemoebebi, romlebic arTulebs saqmeze saW-

iro moqmedebebis Catarebas, patimrobis vada gamarTlebu-

lad CaiTvleba, Tu saqmismwarmoebeli organoebi Caidenen 

e.w. ̀ special diligence~-s.614 Sesabamisad, miuxedavad imisa, rom 

saqarTvelos kanonmdebloba gansazRvravs patimrobis ma-

qsimalur, cxraTvian vadas, evropuli sasamarTlos mid-

gomiT, mainc gaumarTleblad da Seusabamo vadiT CaiTv-

leba gamoyenebuli patimroba, Tu saqmis garemoebebi ar 

iZleva safuZvels, cxra Tvemde vadiT patimrobis saW-

iroebisTvis.

`rodesac xangrZlivi patimroba ar aris ganpirobebuli 

saqmis sirTuliT, an sxva obieqturi garemoebiT, evropu-

li sasamarTlo Tvlis, rom ar arsebobda sxva adekvaturi 

safuZvlebi patimrobis xangrZlivobis gamarTlebisT-

vis.615 saqmeze labita italiis winaaRmdeg, sasamarTlo 

ganmartavs, rom `sasamarTlos precedentuli samarTlis 

Tanaxmad, sakiTxi, rom patimrobis periodi gonivrulia 

Tu ara, ar SeiZleba Sefasebuli iqnes `in abstraqto~, aramed, 

TiToeul saqmeSi calkeul garemoebaTa safuZvelze.616

rac Seexeba formalur (saproceso) safuZvlebs, evro-

pulma sasamarTlos ganmartebiT, aRkveTis RonisZiebis, 

maT Soris, patimrobis dasabuTebisaTvis TiToeuli nor-

613 Assenov and others v. Bulgaria, saCivris N09/1997/874/1086, 28/10/1998, 

§154

614 iqve.

615 Tomasi v France, ECHR, 27/08/1992,saCivris N12850/87, §102

616 Labita v Italy, 06/04/2000,saCivris N26772/95, §152
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matiulad dawesebuli miznis/safrTxis inabstracto gamoyene-

ba dauSvebelia da igi unda efuZnebodes konkretul, myar 

faqtobriv safuZvlebs. aRniSnuli safuZveli ar SeiZleba 

iyos `zogadi~ da `abstraqtuli~.617

mimalvis, danaSaulis ganmeorebiT Cadenis Tu mtkice-

bulebaTa ganadgurebisa da mopovebisaTvis xelis SeSlis 

hipoTeturi saSiSroeba ar Seesabameba adamianis uflebaTa 

evropuli konvenciis moTxovnebs. 618

2. saerTaSoriso standartebis mixedviT patimroba 

unda iyos gamoyenebuli agreTve im SemTxvevaSi, roca ar 

arsebobs alternatiuli zomebis gamoyenebiT zemoT aR-

niSnuli SemTxvevebis (mimalvis safrTxe, mZime danaSaulis 

Cadenis safrTxe, marTlmsajulebisaTvis xelis SeSlis 

safrTxe) Tavidan acilebis saSualeba da es dasabuTebu-

li unda iyos sasamarTlos ganCinebaSi.619 strasburgis 

sasamarTlom xazgasmiT aRniSna, rom iseT SemTxvevaSi, 

rodesac adgili aqvs braldebulisaTvis patimrobis Se-

fardebas, patimrobis gamyarebis safuZvlebis formaluri 

miTiTeba ganCinebaSi aramc da aramc ar aris sakmarisi.620

xelisuflebis organoebs, upirvelesad, sasamarT-

loebs, akisriaT valdebuleba, daadginon da warmoaCinon 

konkretuli faqtebi, romlebic logikurad gaamarTle-

ben, daasabuTeben da gaamyareben ganCinebaSi miTiTebul 

safrTxes, romelic, Tavis mxriv, amarTlebs pirisaTvis 

patimrobis Sefardebas.621

617 Boicenco v. Moldova, ECtHR, 11/07/2006, 41088/05
618 Patsuria v. Georgia, ECtHR, 06/11/2007, 30779/04; Nikolaishvili v. Georgia, 
EctHR, 13/01/2009, 37048/04
619 evropis sabWos ministrTa komitetis rekomendacia (2006)13 wev-

ri saxelmwifoebisadmi patimrobis gamoyenebis, misi ganxorcielebis 

pirobebisa da Zaladobis sawinaaRmdego zomebis Sesaxeb. (miRebulia 

ministrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadg-

ileebis 974-e sxdomaze.

620  Gultyayeva V. Russia, ECtHR 1/04/2010, §187.

621  Bordikov V. Russia, ECtHR 8/10/2009, §88. 
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saerTaSoriso standartebiT, braldebulis mimarT 

patimrobis gamoyeneba SeiZleba gamarTlebul iqnes im 

SemTxvevaSi, Tu arsebobs WeSmariti sajaro interesi, 

romelsac udanaSaulobis prezumfciis miuxedavad, Seu-

Zlia gadawonos piris Tavisuflebis moTxovna. sajaro in-

teresis arseboba ki unda dadgindes yovel konkretul 

SemTxvevaSi saqmis garemoebebis gaTvaliswinebiT. amgvar 

garemoebebad evropuli sasamarTlo miiCnevs mimalvis, 

mtkicebulebebis ganadgurebis, mowmeebze zemoqmedebis 

ganxorcielebis gziT marTlmsajulebis ganxorcielebi-

sTvis xeli SeSlis da danaSaulebrivi saqmianobis gagr-

Zelebis safrTxeebs.622

agreTve, braldebulis mimarT patimrobis gamoyeneba 

daiSveba maSin, rodesac igi aSkara da mniSvnelovan sa-

frTxes uqmnis sazogadoebas da es safrTxe SeuZlebelia 

sxvagvarad iqnes ganeitralebuli.623 xelisuflebis orga-

noebs, upirvelesad, samarTloebs akisriaT valdebuleba 

daadginon da warmoaCinon konkretuli faqtebi, romlebic 

logikurad gaamarTleben, daasabuTeben da gaamyareben 

ganCinebaSi moxseniebul safrTxes, romelic, Tavis mxriv, 

amarTlebs pirisaTvis patimrobis Sefardebas.624

strasburgis gadawyvetilebebSi yuradReba gamaxvile-

bulia alternatiuli iZulebis RonisZiebebis ganxilvis 

aucileblobaze. swored maTi gamoyenebis mizanSeuwon-

lobis dasabuTebis SemTxvevaSi unda moxdes patimro-

bis Sefardeba.aRkveTis RonisZiebis gamoyenebisa da misi 

konkretuli saxis gansazRvris sakiTxi ixileba udana-

Saulobisa da Tavisuflebis prezumfciis konteqstSi da 

didi yuradReba unda mieqces alternatiuli iZulebis 

622 J.G. v. Poland, ECtHR, 06/04/2004, 36258/97; Labita v. Italy, ECtHR, 

06/04/2000, 26772/95
623 VanAlphen v. theNetherland, ECtHR, 23/07/1990, 305/1988
624  Bordikov V. Russia, ECtHR 8/10/2009, §88. 
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RonisZiebebis gamoyenebis sakiTxs.625 adamianis ufleba-

Ta evropuli konvenciis me-5 muxlis me-3 punqti xeli-

suflebis organoebs akisrebs valdebulebas ganixilon 

iZulebis alternatiuli RonisZiebebi.626 Tu konkretulad 

ar iqneba axsnili alternatiuli iZulebis RonisZiebebis 

araefeqturoba da dasabuTebuli maTi gamoyenebis mizan-

Seuwonloba, es ukve sakmarisia imisTvis, rom adamianis 

uflebaTa evropulma sasamarTlom daadginos me-5 muxlis 

me-3 punqtis darRveva.627

aucilebelia aRiniSnos, rom moqmedi saproceso 

kanonmdebloba, am konteqstSi, srul TanxvedraSia evro-

puli sasamarTlos rekomendaciebTan. kerZod, sssk 198-e 

muxlis m-3 nawilis Tanaxmad, aRkveTis RonisZiebis gam-

oyenebis Sesaxeb Suamdgomlobis wardgenisas, prokurori 

valdebulia, daasabuTos mis mier moTxovnili aRkve-

Tis RonisZiebis mizanSewoniloba da sxva, naklebad mk-

acri aRkveTis RonisZiebis gamoyenebis mizanSeuwonlo-

ba. Tumca rogorc ukve aRiniSna, praqtikaSi sasamarTlo 

gadawyvetilebebSi, romlebSic xazgasmulia aRkveTis 

RonisZiebis saxiT patimrobis gamoyenebis aucileblobaze, 

ar xdeba alternatiuli RonisZiebis gamoyenebis mizanSeu-

wonlobis dasabuTeba. zogierT SemTxvevaSi mosamarTle 

arc axsenebs sxva RonisZiebas da ar saubrobs mis araefeq-

turobaze, an gvxvdeba alternatiuli RonisZiebis Sesaxeb 

ubralo Canaweri dasabuTebis gareSe, rom sxva naklebad 

mkacri aRkveTis RonisZieba ver uzrunvelyofs kanoniT 

gaTvaliswinebuli miznebis miRwevis SesaZleblobas.mag-

aliTad, Tbilisis saqalaqo sasamarTlos 2016 wlis 26 ian-

vris ganCinebaSi vrclad aris saubari prokuroris mier 

Camoyalibebul patimrobis dasabuTebaze da ganxilulia 

patimrobis cal_calke safuZvlebi, naxsenebia riskebi da 

625 Sulaoja v. Estonia, no. 55939/00, §64, 15/02/2005.
626 Jablonski v. Poland, no. 33492/96, §83, 21/12/2000.
627  Gultyayeva v. Russia, no.67413/01, §189, 01/04/2010.
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safrTxeebi, romelTa aRmosafxvreladac saWiroa aRkve-

Tis RonisZiebis gamoyeneba, magram araferia naTqvami al-

ternatiul RonisZiebaze. mosamarTle ar saubrobs, sxva 

naklebad mkacri aRkveTis RonisZieba ratom ver aRmofx-

vris im riskebs, risTvisac braldebuls patimroba unda 

Seefardos. aseve, Tbilisis saqalaqo sasamarTlos 2016 

wlis 12 dekembris ganCinebaSi vrclad aris saubari patim-

robis gamoyenebaze, magram mosamarTle erTi sityviTac 

ar axsenebs alternatiul RonisZiebas.

erT-erT ganCinebaSi mosamarTle, marTalia, saubrobs 

alternatiul RonisZiebaze, magram mxolod abstraqtu-

lad miuTiTebs mis araefeqturobaze. kerZod: `girao ver 

gaxdeba Semakavebeli arsebul riskTan mimarTebiT da am 

SemTxvevaSi girao efeqturi RonisZieba ver iqneba da sru-

lad ver gaaneitralebs saqmeze dasabuTebulad arsebul 

safrTxes.628 msgavsi Canaweri naklebad xdis dasabuTebuls 

im garemoebas, rom giraos gamoyenebiT ver miiRweva aRkve-

Tis RonisZiebis miznebi.

sxva saqmeze mosamarTlem ar daakmayofila prokuro-

ris Suamdgomloba patimrobis gamoyenebis Taobaze imis 

gamo, rom `prokurori saerTod ar asabuTebs alternati-

uli RonisZiebis mizanSeuwonlobas629

3. saerTaSoriso standartebis mixedviT unda iyos 

dasabuTebuli patimrobis vadis gaxangrZliveba. vadis 

gagrZelebis dasabuTebisTvis ufro meti argumentis war-

modgenaa saWiro. am SemTxvevaSi mniSvnelovania mtkiceba 

imisa, rom mocemul momentSi kvlav arsebobs braldebu-

lis mxridan safrTxe da ar aris aRmofxvrili riskebi, 

romelic safuZvlad daedo sawyis etapze patimrobis Ses-

axeb gadawyvetilebis miRebas.

628 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2017 wlis 24 Tebervlis ganCineba, saqme N10a/806.
629 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2017 wlis 29 martis ganCineba, saqme N10a/1446.
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`patimrobis vadis gagrZeleba iseve unda akmayo-

filebdes patimrobisTvis dadgenil yvela valdebule-

bas, mudmiv sasamarTlo gadasinjvas unda daeqvemdebaros 

da amasTanave, gamoZiebam kidev ufro meti mtkicebuleba 

da argumentebi unda warmoadginos rogorc vadis gagr-

Zelebis dasabuTebisaTvis, aseve imis dasamtkiceblad, Tu 

ratom ver moxerxda saprocesi RonisZiebebis gatareba pa-

timrobis ukve Sefardebuli drois ganmavlobaSi.630

mosamarTle unda darwmundes gonivrulad gamoiyena 

Tu ara braldebis mxarem mis mier micemuli patimrobis 

vada. xolo Tu igi miva im daskvnamde, rom aucilebe-

lia patimrobis gagrZeleba, unda imsjelos konkretul 

faqtebze, romlebic kvlav ganapirobeben braldebulis 

mxridan safrTxeebs. 

saqmeze miurei gaerTianebuli samefos winaaRmdeg, ev-

rosasamarTlom ganmarta, rom prokuraturis mier war-

modgenili masalebi unda iyos sakmarisi obieqturi dam-

kvirveblis darwmunebisTvis, rom konkretulma pirma 

Caidina danaSauli.631

evropuli konvenciis me-5 muxlis moTxovnebidan ga-

momdinare, piris Tavisuflebis uflebis aramarTlzom-

ieri, TviTneburi SezRudvisgan dasacavad strasburgis 

sasamarTlo adgens erTmniSvnelovan standartebs, rac 

savaldebuloa erovnuli sasamarTloebisaTvis. 

zogadad, unda aRiniSnos, rom evropul sasamarTlos 

mkacri midgoma aqvs aRkveTis RonisZiebis saxiT patim-

robis gamoyenebis mizanSewonilobasTan dakavSirebiT. 

misi moTxovna erovnuli sasamarTloebis mimarT aris 

is, rom aRkveTis RonisZiebis gamoyenebisas detalurad 

iqnes dasabuTebuli patimrobis gamoyenebis safuZvlebi 

da aseve ufro msubuqi aRkveTis RonisZiebis gamoyenebis 

mizanSeuwonlobac. Sesabamisad, evropuli sasamarTlos 

630 iqve, gv.120.

631 Murray v UK,saCivris N14310/88, 28/10/1994, §100
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mier ganviTarebuli praqtika naTlad miuTiTebs patimro-

bis gamoyenebis sagamonakliso bunebaze. 

marTalia, adamianis Tavisuflebisa da piradi usa-

frTxoebis ufleba ar aris absoluturi xasiaTis da kano-

niT gaTvaliswinebul SemTxvevebSi dasaSvebia Careva, ma-

gram TiToeuli saxelmwifos valdebulebaa saerTaSoriso 

samarTlebrivi aqtebiT dadgenili patimrobis gamoyenebis 

standartebis dacva da uzrunvelyofa.

§6. aRkveTis RonisZiebis saxiT patimrobis 

gamoyenebis Taviseburebebi

6.1.patimrobis gamoyeneba, Secvla da gauqmeba

aRkveTis RonisZiebis konkretuli saxis SerCevis 

uflebamosileba ekuTvnis prokurors. patimrobis gamoy-

enebis Sesaxeb prokurori motivirebuli SuamdgomlobiT 

mimarTavs sasamarTlos piris dakavebidan ara ugvianes 48 

saaTisa, xolo sasamarTlo Suamdgomlobas ganixilavs misi 

wardgenidan 24 saaTis ganmavlobaSi (saqarTvelos, sssk. 

mux.206). braldebis mxarea valdebuli warmoadginos pa-

timrobis proporciulobis da imis dasabuTeba, Tu ratom 

ver iqneba mizani miRweuli sxva naklebad makacri aRkve-

Tis RonisZiebis gamoyenebiT, unda amtkicos im garemoebis 

arseboba, rac patimrobis sawyiss etapze da SemdgomSic 

amarTlebs piris Tavisuflebis SezRudvas.632

dacvis mxare, Tavad ar iTxovs braldebulis mimarT 

aRkveTis RonisZiebis gamoyenebas. Tumca, aRniSnuli ar 

gamoricxavs, mis mier alternativis saxiT mosamarTli-

saTvis raime RonisZiebis SeTavazebas maSin, rodesac mag-

aliTad, braldebis mxare iTxovs patimrobis an/da didi 

odenobiT giraos Tanxis Sefardebas.

632 Ilijkov v Bulgaria, ECtHR, 26/07/2001 §85.
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erT-erT saqmeze gamotanil sasamarTlo ganCineba-

Si miTiTebulia, rom `braldebuli t.x.-is interesebis 

damcveli advokati m.m. ar daeTanxma warmodgenil Sua-

mdgomlobas patimrobis Sefardebis Sesaxeb da iTxova 

braldebulis mimarT aRkveTis RonisZiebis saxiT giraos 

gamoyeneba 5 000 laris odenobiT~.633 aseT SemTxvevaSi, mo-

samarTlem unda imsjelos, Tu ratom akmayofilebs piro-

biTad, prokuroris Suamdgomlobas da ratom ar iziarebs 

dacvis mxaris moTxovnas 5 000 laris giraos gamoyenebis 

Sesaxeb.

aRkveTis RonisZiebis gamoyenebis Sesaxeb gadawyve-

tilebas ganCinebis saxiT iRebs pirveli instanciis sa-

samarTlo. gadawyvetilebis miRebamde mosamarTle is mens 

mxareTa dasabuTebul Suamdgomlobebsa da mosazre-

bebs, erTpirovnulad iRebs gadawyvetilebas aRkveTis 

RonisZiebis saxiT patimrobis gamoyenebis, naklebad 

mkac ri sxva aRkveTis RonisZiebis gamoyenebis, an aRkve-

Tis RonisZiebis gareSe piris datovebis Taobaze. sa-

samarTlos ganCineba werilobiTi formiT miiReba, sadac 

aucilebelia, rom mosamarTlem daasabuTos patimrobis 

gamoyenebis, rogorc faqtobrivi (mtkicebulebiTi), ise 

formaluri (saproceso) safuZvlebi. 

gadawyvetilebis miRebis Semdeg mosamarTle acxadebs 

miRebuli ganCinebis sarezolucio nawils. amasTan, sx-

domis Tavmjdomare gadawyvetilebis gamocxadebisTanave 

asabuTebs mis mier miRebuli ganCinebis marTebulobas, 

kerZod, patimrobis gamoyenebis SemTxvevaSi mosamarTle 

zepirad, mokled ganumartavs mxareebs, Tu ra mtkice-

bulebebis safuZvelze gamoiyena man aRkveTis RonisZiebis 

saxiT patimroba da ratom miiCnia, rom naklebad mkacri 

RonisZiebis gamoyenebiT aRkveTis RonisZiebis mizani ver 

miiRweoda. SeiZleba iTqvas, rom aRniSnuli siaxle srul 

TanxvedraSia evropuli sasamarTlos mier damkvidrebul 

633 Tbilisis saqalaqo sasamarTlos 29/12/2016 ganCineba N10d/5691
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adamianis uflebebis dacvis standartebTan. 

SedarebisTvis Tu gadavxedavT sxva qveynebSi patim-

robis gamoyenebis regulaciebs, inglisSi dakavebuli 

piri waredgineba magistrat mosamarTles, romelmac unda 

gadawyvitos gaaTavisuflos braldebuli, Tu gamoiyenos 

sapatimro RonisZieba.634 patimrobidan gaTavisuflebuli 

piris mimarT gamoiyeneba sxva alternatiuli RonisZieba. 

magistrati mosamarTlis mier gadawyvetilebis miRebis 

Semdeg saqme SesaZlebelia gadaeces gvirgvinis sasamarT-

los, romelsac ufleba aqvs ZalaSi datovos an gaauq-

mos aRniSnuli gadawyvetileba. dapatimreba gamoiyeneba 

gansakuTrebul SemTxvevaSi, magaliTad, roca piri Tavs 

aridebs sasamarTloSi gamocxadebas.

inglissa da uelsSi moqmedebs e.w. `savaldebulo pa-

timrobis~ instituti, igive patimrobis prezumfcia, rac 

niSnavs imas, rom magistrati mosamarTle ver Seufardebs 

pirs arasapatimro RonisZiebas, es mxolod gvirgvinis mo-

samarTlis uflebamosilebaa. garda amisa, Tu adre mkv-

lelobaSi, mkvlelobis mcdelobaSi, gaupatiurebaSi, mis 

mcdelobasa an/da sxva seqsualuri xasiaTis danaSaulSi 

msjavrdebul pirs kvlav edavebian imave danaSaulis Cade-

nas, aseT SemTxvevebSi pirs aucileblad unda Seefardos 

patimroba, Tu ki sasamarTlo ar miiCnevs viTarebas gansa-

kuTrebul sagamonakliso SemTxvevad.635

gansxvavebiT sxva qveynebis kanonmdeblobisagan, sa-

frangeTSi Tu pirs waaswres danaSaulis Cadenis dros 

winaswari patimrobis brZaneba SeiZleba gaices sasamarT-

los winaSe piris dauyovneblivi wardgenis mizniT. dapa-

timrebis brZanebas prokuroris SuamdgomlobiT gas-

cems sasamarTlos Tavmjdomare. igi SeiZleba mxolod 5 

634 Magistrates’ Courts Act (MCA) 1980, ss. 2, 17 and 19; Crime and Disorder Act 
1998, s. 51; and Criminal Justice Act 2003, Sch. 3, D. Ormerod (ed), Blackstone’s 
Criminal Practice 2015 (Oxford University Press, Oxford 2014), Part D
635  Coroners and Justice Act 2009, 115.
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dRe gagrZeldes, romlis Semdegac dapatimrebuli piri 

waredgineba saqmis arsebiTad ganmxilvel mosamarTles.636 

aRsaniSnavia, rom amgvar SesaZleblobas ar iTvaliswinebs 

saqarTvelos kanonmdebloba.

germaniaSi patimrobis gamoyenebis wesi saproceso ko-

deqsiT regulirdeba. `Untersuchungshaft~ _ Tvisuflebis 

SezRudva moicavs patimrobas rogorc pirvel instan-

ciaSi saqmis warmoebisas, aseve apelaciis dros. sapro-

ceso kanonmdeblobis mixedviT dakavebuli sasamarTlos 

waredgineba araugvianes 48 saaTisa.

germaniaSi patimrobis gamoyenebis safuZvlebs war-

moadgens eWvmitanilis gaqceva, momavalSi gaqcevis sa-

frTxe, mtkicebulebebze zemoqmedebis safrTxe da dan-

aSaulis ganmeorebis safrTxe. xolo gansakuTrebiT mZime 

danaSaulis Cadenisas patimroba SeiZleba gamoyenebul 

iqnes aRniSnuli safuZvlebis gareSec.

prokurori SuamdgomlobiT mimarTavs mosamarTles, 

romelic gascems brZanebas patimrobis gamoyenebis Tao-

baze.

mniSvnelovania, rom saqarTvelos sisxlis samarTlis 

saproceso kodeqsi iTvaliswinebs mxareTa mier patimro-

bis Secvlis an gauqmebis Sesaxeb SuamdgomlobiT magis-

trat mosamarTlesTan mimarTvis SesaZleblobas. amasTan, 

aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis 

sakiTxis ganxilvisas mtkicebis tvirTi yvela SemTxvevaSi 

braldebis mxares ekisreba, miuxedavad imisa, Tu romeli 

mxaris iniciativiT xdeba sakiTxis ganxilva.

magistrati mosamarTle Suamdgomlobis wardgenidan 

24 saaTSi, zepiri mosmenis gareSe wyvets Suamdgomlobis 

dasaSvebobis sakiTxs. kerZod, wyvets, ra axali, arsebiTi 

mniSvnelobis mqone sakiTxebia dasmuli da mtkicebule-

636 evrogaerTianebis qveynebis sisxlis samarTlis saproceso siste-

mebi, k. vingartis redaqtorobiT, londoni, briuseli, dublini, edin-

burgi, 1993, 137
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bebia warmodgenili, romlebic SeiZleba miuTiTebdes ga-

moyenebuli aRkveTis RonisZiebis Secvlis an gauqmebis 

SesaZleblobaze. Suamdgomlobis dasaSvebobis Taobaze 

magistrat mosamarTles gamoaqvs ganCineba.

sasamarTlos SeuZlia Secvalos/gaauqmos aRkveTis 

RonisZieba, Tu CaTvlis, rom aRar arsebobs piris patim-

robaSi datovebis aucilebloba, imis miuxedavad iSuamd-

gomlebs Tu ara aRniSnuls dacvis mxare.

praqtikis analizi gviCvenebs, rom patimrobis sxva na-

klebad mkacri aRkveTis RonisZiebis saxiT Secvla bral-

debis mxaris moTxovniT ZiriTadad xdeba maSin, rodesac 

iwureba 9 Tviani vada da arsebiTi ganxilvis dasruleba 

am vadaSi ver xerxdeba. mosamarTlec, Tavisi iniciativiT, 

patimrobis ZalaSi datovebis sakiTxis ganxilvisas iRebs 

aRniSnul gadawyvetilebas vadaze miTiTebiT. xSirad 

dacvis mxare Suamdgomlobs aRkveTis RonisZiebis Secv-

lis Sesaxeb.

patimroba SeiZleba Seicvalos ufro msubuqi aRkve-

Tis RonisZiebiT im SemTxvevaSic, roca mxare iTxovs wi-

nasasamarTlo sxdomis gamarTvis vadis gonivrul vadamde 

gagrZelebas. Suamdgomlobis dakmayofilebis SemTxvevaSi, 

misi dakmayofilebidan araugvianes 72 saaTisa sasamarT-

lo iwvevs mxareebs, raTa daadginos aucilebelia Tu 

ara aRkveTis RonisZiebis saxiT gamoyenebuli patimro-

bis ZalaSi datoveba. aseT SemTxvevaSi, Tu mosamarTle 

darwmundeba, rom is riskebi da safrTxeebi aRar arse-

bobs, ris gamoc pirs Sefardebuli hqonda patimroba, igi 

iRebs gadawyvetilebas Secvalos yvelaze mkacri aRkveTis 

RonisZiebis saxe, sxva naklebad mkacri RonisZiebiT.

erT-erT saqmeze prokuroris moTxovniT saqmeze gagr-

Zelda winasasamarTlo sxdomis vada da patimrobis ZalaSi 

datovebis sakiTxis ganxilvisas, prokurorma iSuamdgom-

la, rom ZalaSi darCeniliyo patimroba. dacvis mxare ki 

iTxovda 1000 (aTasi) laris odenobiT giraos gamoyenebas. 



400

advokati aRniSnul moTxovnas amyarebda im garemoebebiT, 

rom braldebulis mxridan mimalvis da axali danaSaulis 

safrTxe aRar arsebobda, vinaidan gamoZieba TiTqmis das-

rulebuli iyo. amavdroulad, advokatma SesTavaza sa-

samarTlos gamoeyenebina 199-e muxlis me-2 nawiliT gaT-

valiswinebuli damatebiT valdebulebebi braldebulis 

saTanado qcevis uzrunvelsayofad da SesaZlo riskebis 

gasaneitraleblad. sasamarTlom daakmayofila advokatis 

moTxovna da miRebul ganCinebaSi ganmrata, rom mocemul 

etapze aRar arsebobs patimrobis gamoyenebis safuZvlebi, 

aRmofxvrilia is safrTxeebi, rac arsebobda braldebu-

lis mimarT yvelaze mkacri aRkveTis RonisZiebis gamoy-

enebis dros. marTalia, garkveuli riskebi da safrTxeebi 

imisa, rom braldebuli ganagrZobs danaSaulebriv saqmi-

anobas kidev arsebobs, magram ara im standartiT, rasac 

patimroba iTvaliswinebs, sasamarTlos azriT SedarebiT 

naklebad SemzRudavi aRkveTis RonisZiebis _ giraos ga-

moyenebis pirobebSic, uzrunvelyofili iqneba aRkveTis 

RonisZiebis saproceso miznebi.637

aRniSnul gadawyvetilebaSi mosamarTle zogadad aR-

niSnavs, rom safrTxeebi da riskebi aRar arsebobs, magram 

arafers ambobs imaze, konkretulad ra riskebi arsebobda 

manamde da mocemul SemTxvevaSi ratom aRar arsebobs. 

patimrobis Secvlis an gauqmebis moTxovnis Sesa-

Zlebloba mniSvnelovania, vinaidan pirveli wardgenis 

sxdomaze patimrobis Sefardeba ar niSnavs imas, rom aR-

niSnuli piri 9 Tvis ganmavlobaSi an saqmeze saboloo gad-

awyvetilebis miRebamde patimrobaSi unda imyofebodes. 

mosamarTlem unda gadawyvitos ra axali, arsebiTi 

mniSvnelobis mqone sakiTxebia dasmuli da mtkicebule-

bebia warmodgenili, romlebic SeiZleba miuTiTebdes ga-

moyenebuli aRkveTis RonisZiebis Secvlis an gauqmebis 

637 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo 

sxdomis kolegiis 2016 wlis 15 ivnisis ganCineba, saqme N197/3193_1.
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SesaZleblobaze. patimrobis xangrZlivobasTan dakavSire-

biT adamianis uflebaTa evropuli sasamarTlo ganmar-

tavs, rom rac ar unda mokle periodi iyos patimroba, 

Sesabamisma organoebma mainc saTanadod unda daasabuTon 

misi aucilebeloba.638aRsaniSnavia Tbilisis saapelacio 

sasamarTlos sagamoZiebo kolegiis ganmarteba, romlis 

mixedviTac `patimrobis ZalaSi datovebis sakiTxis ganx-

ilvisas, mxaris mier dasmuli sakiTxebi da warmodgenili 

mtkicebulebebi SesaZlebelia Seicavdes iseT axal infor-

macias, romelic ver iqneboda msjelobis sagani aRkveTis 

RonisZebis saxiT patimrobis gamoyenebisas, TumcaRa es 

axali garemoebebi mxolod maSin unda gaiTvaliswinos 

magistratma mosamarTlem, Tu maTi Sefasebis Semdeg sa-

samarTlos aSkarad eqmneba patimrobis Secvlis an gauqme-

bis mizanSewonilobis pirobebi~639.

patimrobis sakiTxis gadasinjvis da ganxilvisas 

aucilebelia sasamarTlos hqondes faqtebi, rom safrTxe, 

risTvisac patimrobaSia braldebuli, kidev arsebobs.

Tbilisis saqalaqo sasamarTlos 2018 wlis 09 apri-

lis ganCinebiT, sasamarTlom braldebulis mimarT gamoy-

enebuli aRkveTis RonisZieba patimroba datova ucvleli, 

vinaidan ar iyo aRmofxvrili is safrTxeebi, romlebic sa-

fuZvlad daedo braldebulis mimarT aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebas. sasamarTlos miTiTebiT, 

braldebuli araerTxel iyo gasamarTlebuli ganzraxi 

danaSaulis CadenisaTvis da mas kvlav ganzraxi danaSau-

lis Cadena edeboda bralad. sasamarTlom gaiTvaliswina 

`braldebulis mier ganxorcielebuli SesaZlo danaSau-

lebrivi qmedebebis sazogadoebrivi saSiSroeba, qmedebis 

Cadenis xerxi da specifika~ da miiCnia, rom arsebobda ax-

638 Idalov v. Russia, ECtHR, 22.05.2012, no. 5826/03, §140
639 ix. Tbilisis saapelacio sasamarTlos 2017 wlis 28 dekembris 

ganCineba saCivris dauSveblad cnobis Sesaxeb, N1g/1483_17
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ali danaSaulis Cadenis safrTxe.640

Tumca ganCinebaSi sasamarTlos ar uxsenebia gam-

ovlenili iyo Tu ara raime axali arsebiTi mniSvnelo-

bis garemoeba, romelic safuZvlad daedeboda aRkveTis 

RonisZiebis Secvlas an gauqmebas.

Tbilisis saqalaqo sasamarTlos 2018 wlis 06 ivni-

sis ganCinebiT, sasamarTlom braldebulebis mimarT ga-

moyenebuli aRkveTis RonisZieba patimroba datova ucv-

leli im mizeziT, rom kvlav arsebobda is safrTxeebi, 

rac safuZvlad daedo braldebulebis mimarT aRkveTis 

RonisZiebis saxiT patimrobis gamoyenebas. amasTan, sa-

samarTlom miiCnia, rom mosalodneli mkacri sasjeli 

mimalvis safrTxis safuZveli iyo. agreTve arsebobda 

mowmeebze zemoqmedebis safrTxe, vinaidan braldebule-

bi icnobdnen saqmeze gamokiTxul pirebs. garda amisa, 

radgan danaSauli Cadenili iyo jgufurad, sasamarTlom 

miiCnia rom braldebulebis TavisuflebaSi yofnis SemTx-

vevaSi isini SeTanxmdebodnen saerTo poziciaze da xels 

SeuSlidnen gamoZiebas obieqturi WeSmaritebis dadgenaSi. 

wina ganCinebisgan gansxvavebiT, am SemTxvevaSi sasamarT-

lom aRniSna: `ar aris dasmuli raime axali, arsebiTi mniS-

vnelobis mqone sakiTxebi, aseve sasamarTlos winaSe ar 

iqna warmodgenili aranairi mtkicebuleba, romelsac See-

Zlo mieTiTebina ukve gamoyenebuli aRkveTis RonisZiebis 

Secvlis an gauqmebis Taobaze~.641

Tbilisis saqalaqo sasamarTlos 2018 wlis 06 martis 

ganCinebiT642, sasamarTlom braldebulebis mimarT gamoy-

640 ix. Tbilisis saqalaqo sasamarTlos 2018 wlis 09 aprilis ganCineba 

braldebulis mimarT gamoyenebuli aRkveTis RonisZiebis _ patimrobis 

ZalaSi datovebis Sesaxeb, N125/1459_18

641 ix. Tbilisis saqalaqo sasamarTlos 2018 wlis 06 ivnisis ganCineba 

braldebulis mimarT gamoyenebuli aRkveTis RonisZiebis _ patimrobis 

ZalaSi datovebis Sesaxeb, N199/2546_1

642 ix. Tbilisis saqalaqo sasamarTlos 2018 wlis 06 martis ganCineba 

braldebulis mimarT gamoyenebuli aRkveTis RonisZiebis _ patimrobis 
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enebuli aRkveTis RonisZieba patimroba datova ucvleli. 

wina ganCinebebisgan gansxvavebiT, am SemTxvevaSi sasamarT-

lom Tavdapirvelad imsjela imaze, rom raime axali arse-

biTi mniSvnelobis garemoeba ar iyo gamovlenili da war-

modgenili da mxolod amis Semdeg Seafasa isev arsebobda 

Tu ara is safrTxeebi, rac Tavdapirvelad daedo safuZ-

vlad patimrobas. 

rogorc vxedavT, gansxvavebuli midgoma arsebobs 

patimrobis gadasinjvis dasabuTebisas. amasTan, bolo 

ganCinebaSi gamoyenebuli forma ufro sworia da misaRebi, 

sasamarTlom jer unda imsjelos xom ar arsebobs raime 

axali garemoeba, romelic safuZveli gaxdeboda aRkveTis 

RonisZiebis Secvlis, xolo amis Semdgom unda imsjelos 

kvlav aris Tu ara is safrTxeebi saxeze, romlebic sa-

fuZvlad daedo patimrobis gamoyenebas da aris Tu ara 

sakmarisi mtkicebulebebi mocemuli safrTxeebis da-

sasabuTeblad Semdgom etapzec.

kanonmdebloba ar gansazRvravs axali garemoebis cne-

bas. es SeiZleba iyos Secvlili viTareba643, magaliTad, ar 

arsebobs mowmeebze zemoqmedebis safrTxe.

literaturaSi gamoTqmulia mosazreba, rom mowmeeb-

ze zemoqmedebis safrTxe aRar iqneba, Tuki yvela mowme 

ukve dakiTxulia. magram gaaCnia Suamdgomlobis dayenebis 

etaps. Tu gamoZiebis etapzea dayenebuli Suamdgomloba 

patimrobis Secvlis moTxovniT, braldebulis mowmeebze 

zemoqmedebis safrTxe arsebiTi ganxilvis etapze mud-

mivad iarsebebs, radgan braldebis mxarem mowmeebi arse-

biT ganxilvaze unda dakiTxos da braldebulma SesaZloa 

misi sasargeblo Cvenebis micema aiZulos, ramac arsebiTad 

SeiZleba SeuSalos xeli marTlmsajulebis sworad ganx-

orcielebas. 

ZalaSi datovebis Sesaxeb, N79/882_1_2018

643 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi,Tbilisi 2015, 615.
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axal garemoebad aseve SeiZleba CaiTvalos braldebu-

lis aqtiuri TanamSromloba gamoZiebasTan. aRiareba da 

TanamSromloba warmoadgens im axal arsebiT garemoebas, 

rac ar gamoukvlevia sasamarTlos braldebulis mimarT 

aRkveTis RonisZiebis gamoyenebisas da romelTa gamokv-

levasac SeuZlia gavlena moaxdinos aRkveTis RonisZiebis 

Secvlis marTlzomierebaze.644 
sssk-is 206-e muxlis me-4 nawilis Tanaxmad, mxare 

uflebamosilia sasamarTlos warudginos Suamdgomlo-

bis SemowmebisaTvis saWiro dokumentebi da informacia. 

unda aRiniSnos, rom kanonmdeblobis aRniSnuli danawesi 

araerTgvarovnad aris gagebuli praqtikaSi. aris SemTx-

vevebi, rodesac sagamoZiebo organos, mravaltomian 

sisxlis samarTlis saqmeebze, aRkveTis RonisZiebis Se-

fardebis SuamdgomlobasTan erTad, SeaqvT saqmis sru-

li masala, romelic SeiZleba ramdenime toms moicavdes. 

vinaidan kanoniT gansazRvrul mokle droSi SeuZlebelia 

sasamarTlom am moculobis informacia ganixilos, saqmis 

sruli masalis wardgena ar aris gamarTlebuli. aRniSnu-

li normis sistyva-sityviTi ganmartebidan gamomdinare, 

aucilebelia, SuamdgomlobasTan erTad Setanil iqnes 

sisxlis samarTlis saqmis mxolod is ZiriTadi masalebi, 

romlebic saWiroa aRkveTis RonisZiebis gamosayeneblad.

nebismieri aRkveTis RonisZiebis gamoyenebisas sakmari-

sia mxolod sarezolucio nawilis wakiTxva, patimrobis 

gamoyenebis SemTxvevaSi ki aucilebelia, sasamarTlom ze-

pirad, lakonurad ganmartos patimrobis gamoyenebis sa-

fuZveli da sxva, naklebad mkacri aRkveTis gamoyenebis ga-

moyenebis mizanSeuwonloba. sasamarTlos es valdebuleba 

kanonis imperatuli moTxovnaa.

644 Tbilisis saapelacio sasamarTlos 29/01/2015 wlis ganCineba, saqme 

N1g/98
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6.2. patimrobis gamoyenebis, Secvlis da gauqmebis 

Sesaxeb ganCinebis gasaCivreba

saproceso kanonmdebloba iTvaliswinebs aRkveTis 

RonisZiebis gamoyenebis Sesaxeb pirveli instanciis sa-

samarTlos ganCinebis gasaCivrebis SesaZleblobas. 

gasaCivreba ar aCerebs ganCinebis aRsrulebas. mniS-

vnelovania, rom patimrobis gasaCivrebis meqanizmi gansx-

vavebiT patimrobis gadasinjvisagan droSia SezRuduli da 

am meqanizmiT sargebloba mxolod patimrobis Sesaxeb sa-

samarTlos gadawyvetilebis gamotanidan 48 saaTSia Sesa-

Zlebeli. gasaCivrebis vada aiTvleba aRkveTis RonisZiebis 

Sesaxeb gadawyvetilebis gamotanis momentidan, Sesabamis-

ad, mosamarTlis mier aRkveTis RonisZiebis sxdomaze gad-

awyvetilebis gamocxadebis momentidan da ara mxarisaTvis 

sasamarTlos dasabuTebuli ganCinebis Cabarebis momen-

tidan.

amasTan, gasaCivrebas eqvemdebareba rogorc pirveli 

instanciis sasamarTlos mier patimrobis gamoyenebasTan 

dakavSirebiT Suamdgomlobis dauSveblad cnobis Sesaxeb 

ganCineba (sssk-is 206-e muxlis me-8 nawili), aseve, pirve-

li instanciis sasamarTlos ganCineba patimrobis Sefar-

debis/Sefardebaze uaris Tqmis, Secvlis an gauqmebis Ses-

axeb. sssk-is 207-e muxlis mixedviT saCivari Setanil unda 

iqnas ganCinebis gamomtan sasamarTloSi, misi gamotanidan 

48 saaTSi. sasamarTlo saCivris miRebisTanave, Sesabamis 

saapelacio sasamarTlos dauyovnebliv ugzavnis saCivars 

da saqmis masalebs. xolo saapelacio sasamarTlos saga-

moZiebo kolegia saCivris Setanidan 72 saaTSi ixilavs mas 

da iRebs gadawyvetilebas.

saCivarSi unda iyos aRniSnuli, Tu ra moTxovnebi 

dairRva gasaCivrebuli gadawyvetilebis miRebisas da riT 

gamoixata gasaCivrebuli gadawyvetilebis debulebaTa mc-

daroba. SeiZleba aseve damatebiT mieTiTos ra arsebiTi 
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mniSvnelobis mqone sakiTxebi da mtkicebulebebi ar ga-

moikvlia an ar Seafasa sssk-iT dadgenili wesiT pirve-

li instanciis sasamarTlom, romlebsac SeeZlo zegavle-

na moexdina pirisaTvis aRkveTis RonisZiebis Sefardebis 

marTlzomierebaze. aRniSnul garemoebebze abstraqtuli 

miTiTeba ar aris sakmarisi, aucilebelia TiToeuli maT-

gani dadasturebuli iyos Sesabamisi mtkicebulebebiT.

saCivris dausabuTebloba iwvevs saapelacio sasamarTlos 

sagamoZiebo kolegiis mier mis dauSveblad cnobas. 

mniSvnelovania, rom gasaCivrebis TiToeuli kanonis-

mieri safuZveli miTiTebuli iqnes saCivarSi. `aucilebe-

lia saCivarSive mieTiTos gasaCivrebis yvela safuZveli 

da ganxilvis moTxovna ar emyarebodes abstraqtul, mo-

mavalSi TiTqosda zepiri mosmeniT ganxilvisas warmosad-

geni garemoebebis dapirebas. saCivarSi miTiTebuli unda 

iyos yvela im garemoebis Sesaxeb, rac ar gamxdara sa-

samarTloSi braldebulis pirveli wardgenisas msjelo-

bis sagani, Tu, ra Tqma unda, aseTi garemoebebi arsebobs. 

amitom, saCivarSi mxolod imis aRniSvna, rom es garemoe-

bebi dasaxeldeba zepiri mosmeniT ganxilvisas da ar aris 

miTiTebuli konkretulad ra igulisxmeba masSi, ar aris 

sakmarisi saCivris dasaSvebad cnobisTvis da ar Seesabame-

ba saqarTvelos sisxlis samarTlis saproceso kodeqsis 

207_ e muxlis me-4 nawiliT gaTvaliswinebul dasaSvebobis 

moTxovnebs~.645

aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis 

Sesaxeb ganCineba SeiZleba erTjeradad gasaCivrdes.646xo-

lo saapelacio sasamarTlos sagamoZiebo kolegiis 

ganCineba sabolooa da ar gasaCivrdeba.

sagulisxmoa, rom gasaCivrebis vadis gasvlis Sem-

degac, nebismier dros SeuZlia mxares moiTxovos patim-

645 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 09/07/2014 

wlis ganCineba N1g/668

646 sssk muxli 207, 
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robis Secvla an gauqmeba,

unda aRiniSnos, rom patimrobis gamoyenebis moTx-

ovniT sasamarTlos mimarTavs prokurori. Tu sasamarTlo 

daakmayofilebs Suamdgomlobas, cxadia, braldebis mxare 

aRniSnul gadawyvetilebas ar gaasaCivrebs. Sesabamisad, 

gasaCivrebis subieqti aseT SemTxvevaSi mxolod dacvis 

mxarea. Tumca ar aris gamoricxuli SemTxveva, roca 

dacvis mxare asaCivrebs patimrobis gamoyenebas, xolo 

braldebis mxare eTanxmeba aRkveTis RonisZiebis Secvlas. 

erT-erT saqmeze sasamarTlos ganCinebaSi aRiniSna, rom 

`sasamarTlo iTvaliswinebs aseve prokuroris Tanxmobas 

aRniSnul braldebulTa saCivrebze dapatimrebis giraoTi 

SecvlasTan dakavSirebiT~.

6.3.patimrobis ZalaSi datovebis aucileblobis 

sakiTxis ganxilva

mniSvnelovania kanonmdeblobaSi patimrobis gadasin-

jvis qmediTi meqanizmebis arseboba, romlebic uzrun-

velyofen patimrobis kontrols da misi gamoyenebis 

aucileblobis periodul gadamowmebas.

patimrobis gamoyenebas da mis SemdgomSi gagrZelebas 

esaWiroeba sasamarTlo kontroli, raTa ar moxdes dapa-

timrebuli piris uflebebis ukanono da araproporciuli 

SezRudva. sasamarTlo kontroli patimrobis gamoyeneba-

ze avtomaturad gonivruli periodulobiT647 unda xor-

cieldebodes da ar unda iyos damokidebuli patimrobaSi 

myofi piris mxridan gadasinjvis moTxovnaze.648 unda ar-

sebobdes dakavebis da piris winaswari patimrobaSi yofnis 

safuZvlebis perioduli gadasinjvis meqanizmi. sxva si-

647 Assenov and Others v Bulgaria, ECtHR, 28/10/1998, §162. 
648 T.W v Malta,ECtHR, 29/04/1999,§ 21
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tyvebiT rom vTqvaT, dakavebis sakiTxi unda iyos mudmivi 

kontrolis qveS.649

aRkveTis RonisZiebis gadasinjvis umTavres mizans 

warmoadgens imis Semowmeba, Tu ramdenad moxda im safrTx-

eebis ganeitraleba, romelic arsebobda braldebulis 

pirveli wardgenis sxdomaze aRkveTis RonisZiebis saxiT 

patimrobis gamoyenebisas. 

SesaZloa, gamoZiebis stadiaze arsebuli aRkveTis 

RonisZiebis patimrobis gamoyenebis formalurma safuZv-

lebma dakargos aqtualoba da mniSvneloba saqmis arsebi-

Ti ganxilvis etapze. piris braldebulis saxiT dakavebis 

SemTxvevaSi Sesabamisma organom saqme gansaxilvelad unda 

gadasces sasamarTlos, romelsac SesaZlebloba eqneba, 

garkveuli periodulobiT Seamowmos piris patimrobaSi 

yofnis relevanturoba da saWiroeba axali garemoebis ar-

sebobis SemTxvevaSi.650

adamianis uflebaTa dacvis evropuli konvenciis me-5 

muxlis me-4 punqtiT ganmtkicebulia patimrobis gadasin-

jvis meqanizmi. kerZod, braldebuls ufleba aqvs mimar-

Tos sasamarTlos da moiTxovos misi patimrobaSi yofnis 

sakiTxis ganxilva. patimrobis gadasinjvis meqanizmebs 

kidev ufro ganamtkicebs adamianis uflebaTa evropuli 

sasamarTlo Tavisi gadawyvetilebebiT, romlebic qmnian 

mniSvnelovan garantiebs patimrobaSi myof pirTa ufle-

bebis dasacavad.

aRsaniSnavia, rom 2015 wlamde sssk ar iTvaliswineb-

da patimrobis regularulad gadasinjvis valdebulebas. 

2015 wlis 8 ivliss saproceso kodeqsSi Sesuli cvlile-

649 f. liCi, s. levis-entoni, d. straisteanu da sxv. Tavisuflebisa 

da xelSeuxeblobis ufleba adamianis uflebaTa evropuli konvenciis 

mixedviT {me-5 muxli}, Tbilisi 2009, 92.

650 monika makovei, piris Tavisuflebisa da xelSeuxeblobis ufleba _ 

adamianis uflebaTa evropuli konvenciis me-5 muxlis ganxorcielebis 

praqtikuli saxelmZRvanelo, adamianis uflebaTa gzamkvlevi N5, evro-

pis sabWo, 2002, 58_59
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bebiT Seicvala sssk 219-e muxlis me-4 nawilis `b~ qve-

punqtis redaqcia da Sesabamisad, mosamarTle valdebulia 

pirvelive winasasamarTlo sxdomaze Tavisi iniciativiT 

ganixilos patimrobis ZalaSi datovebis aucileblobis 

sakiTxi, miuxedavad imisa, daayena Tu ara mxarem Suamd-

gomloba patimrobis Secvlis an gauqmebis Sesaxeb.aseve, 

208-e muxls daemata me-4 nawili, romlis Tanaxmad, Tu 

romelime mxare moiTxovs winasasamarTlo sxdomis vadis 

gagrZelebas da aRniSnuls daakmayofilebs sasamarTlo, 

aseT dros, dakmayofilebidan araugvianes 72 saaTisa sa-

samarTlo iwvevs mxareebs, raTa daadginos, aucilebelia 

Tu ara aRkveTis RonisZiebis saxiT gamoyenebuli patim-

robis ZalaSi datoveba. garda amisa, Semotanil iqna 2301-e 

muxli, romelic saqmis arsebiTi ganxilvis sxdomis mo-

samarTles avaldebulebs ganaCenis gamotanamde Tavisi 

iniciativiT periodulad, or TveSi erTxel mainc ganixi-

los aRkveTis RonisZiebis saxiT gamoyenebuli patimrobis 

ZalaSi datovebis aucileblobis sakiTxi.

aRniSnuli cvlilebebiT, saqarTvelos sisxlis samar-

Tlis saproceso kanonmdebloba TanxvedraSi movida saer-

TaSoriso doneze dadgenil standartebTan patimrobis 

gadasinjvasTan dakavSirebiT, rac pozitiurad unda Se-

fasdes.
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6.3.1. mxaris moTxovna patimrobis Secvlis

an gauqmebis Sesaxeb

rogorc ukve aRiniSna, evropuli konvenciis me-5 mux-

lis me-4 punqtis Tanaxmad, pirs aqvs patimrobis marTl-

zomierebis Sesamowmeblad sasamarTlosaTvis mimarTvis 

ufleba. Sesabamisad, patimrobis kanonierebisa da marTl-

zomierebis Semowmeba braldebulis uflebebis dacvis 

mniSvnelovani garantiaa. 
braldebulis mimarT gamoyenebuli aRkveTis Ronis-

Ziebis Secvlis an gauqmebis moTxovnis ufleba mxares 

gaaCnia nebismier stadiaze _ rogorc pirveli wardgenis 

sxdomidan winasasamarTlo sxdomamde, agreTve winasa-

samarTlo sxdomaze da saqmis arsebiTi ganxilvisas.

aRkveTis RonisZiebis Secvlis/gadasinjvis winapirobas 

warmoadgens axali garemoeba, romelic ucnobi iyo aRkve-

Tis RonisZiebis SerCevisas. pirvel rigSi sasamarTlom 

unda gamoikvlios, realurad aris Tu ara axali warmod-

genili garemoeba da xom ar umsjelia masze sasamarTlos. 

Semdeg ki imaze, Tu ramdenad uzrunvelyofs aRniSnuli 

axali garemoeba marTlmsajulebis interesebis ganxor-

cielebas. amasTan, dacvis mxares ar uwevs imis mtkiceba, 

rom wardgenili garemoeba axalia. mas evaleba aRniSnu-

li garemoebis mxolod wardgena, xolo mtkicebis tvirTi 

aRkveTis RonisZiebis gamoyenebis, Secvlis da gauqmebis 

sakiTxebTan mimarTebiT yovelTvis awevs braldebis mxa-

res .
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6.3.2. sasamarTlos valdebuleba sakuTari 

iniciativiT ganixilos patimrobis ZalaSi datovebis 

aucileblobis sakiTxi

sisxlis samarTlis procesi mxareTa Tanasworobisa 

da SejibrebiTobis princips emyareba, magram sasamarT-

los marTlmsajulebis interesebidan gamomdinare eZle-

va SesaZlebloba sakuTari iniciativiT CaerTos aRkveTis 

RonisZiebis Secvlis procesSi. 

garkveuli periodis gasvlis Semdeg SesaZloa aRar 

arsebobdes is winapirobebi, romelTa safuZvelzec sa-

samarTlom Tavdapirvelad Seufarda patimroba pirs, ami-

tom sasamarTlo keTilsindisierad unda darwmundes dam-

ajerebeli garemoebebis arsebobaSi, romelic amarTlebs 

patimrobis Semdgom gagrZelebas.

patimroba unda Seicvalos, Tu saxeze ar iqneba zoga-

dad aRkveTis RonisZiebis gamoyenebis mizani (braldebu-

lis sasamarTloSi gamocxadebis Tavidan arideba, Semd-

gomi danaSaulebrivi saqmianobis gagrZeleba da ganaCenis 

aRsrulebis xelis SeSla). aseve, Tu dadgindeba, rom ze-

moT CamoTvlili miznebis miRweva SeiZleba naklebad mk-

acri aRkveTis RonisZiebis gamoyenebiT, aucileblad unda 

moxdes patimrobis Secvla. amasTan, Tuki saxeze aRar 

iqneba dasabuTebuli varaudi, rom braldebuli miimaleba 

an ar gamocxaddeba sasamarTloSi, gaanadgurebs saqmisaT-

vis mniSvnelovan informacias an Caidens axal danaSauls, 

patimrobis gamoyenebis safuZvelic ar iarsebebs.     
im garemoebaTa gamoricxva, romlis prevenciisTvisac 

gamoiyeneba patimroba, warmoadgens patimrobis gauqmebis 

safuZvels. es garemoebebi aRkveTis RonisZiebis gamoy-

enebis miznebis msgavsia. kerZod, 205-e muxlis mixedviT 

patimrobis gamoyeneba dasaSvebia, Tuki is erTaderTi sa-

Sualebaa, raTa Tavidan iqnas acilebuli braldebulis 
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mimalva, mis mier marTmsajulebis ganxorcielebisTvis 

xelis SeSla, mtkicebulebaTa mopovebisTvis xelis SeSla 

da axali danaSaulis Cadena. garda amisa, patimrobis konk-

retuli vadis amowurva Tavis mxriv, patimrobis Secvlis 

an/da gauqmebis safuZvelia, iseve, rogorc saqarTvelos 

konstituciiTa da saproceso kodeqsiT dadgenili patim-

robis maqsimaluri 9 Tviani vadis gasvla.

aRkveTis RonisZiebis gamoyenebis Sesaxeb ganCinebis 

gasaCivrebis Sedegad saCivris dakmayofileba SeiZleba 

gaxdes asee patimrobis Secvlis erT-erTi safuZveli. 
saproceso kanonis mixedviT, axali, arsebiTi mniSvne-

lobis mqone garemoebebis da mtkicebulebebis arsebobi-

sas dRis wesrigSi dgeba aRkveTis RonisZiebis Secvlis an 

gauqmebis sakiTxi. sagulisxmoa, rom aRkveTis RonisZiebis 

saxiT patimrobis ZalaSi datovebis mtkicebis tvirTi yve-

la SemTxvevaSi braldebis mxares ekisreba.

patimrobis Secvlis sakiTxi SeiZleba ganxilul iqnes 

rogorc winasasamarTlo sxdomaze, aseve saqmis arsebiT-

ad ganxilvis sxdomaze. amasTan, rogorc ukve aRiniSna, 

winasasamarTlo sxdomis mosamarTle valdebulia, Tu 

braldebuls patimroba aqvs Sefardebuli, pirvelive wi-

nasasamarTlo sxdomaze Tavisi iniciativiT ganixilos 

patimrobis ZalaSi datovebis aucileblobis sakiTxi, mi-

uxedavad imisa, daayena Tu ara mxarem Suamdgomloba patim-

robis Secvlis an gauqmebis Sesaxeb. amis Semdeg sasamarT-

lo valdebulia Tavisi iniciativiT or TveSi erTxel mainc 

ganixilos patimrobis ZalaSi datovebis aucileblobis 

sakiTxi. aseve, sssk 2301 muxlis Tanaxmad, Tu braldebulis 

mimarT aRkveTis RonisZiebis saxiT patimrobaa gamoyenebu-

li, sasamarTlo sxdomis Tavmjdomare ganaCenis gamotana-

mde Tavisi iniciativiT periodulad, or TveSi erTxel 

mainc ganixilavs aRkveTis RonisZiebis saxiT gamoyenebu-

li patimrobis ZalaSi datovebis aucileblobis sakiTxs. 

es orTviani vada aiTvleba winasasamarTlo sxdomis mo-
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samarTlis mier aRkveTis RonisZiebis saxiT gamoyenebu-

li patimrobis ZalaSi datovebis Sesaxeb gadawyvetilebis 

miRebis dRidan. aRniSnuli ki emsaxureba mxolod imas, 

rom ar moxdes piris usafuZlod xangrZlivi patimroba.

amasTan, aRsaniSnavia, rom sssk-is 2301 muxlis praqti-

kaSi gamoyeneba garkveulwilad formalizebulia, vinaidan 

patimrobis gagrZelebis sakiTxis ganxilvis Sedegad miRe-

buli ganCineba ar aris dasabuTebuli. amasTan, aRniSnuli 

ganCineba SeiZleba gasaCivrdes mxolod sasamarTlos Sema-

jamebel gadawyvetilebasTan erTad da ara individualu-

rad, rac kanonmdeblobis xarvezad unda CaiTvalos.

marTalia, aRkveTis RonisZiebis gamoyeneba ukavSird-

eba marTlmsajulebis ganxorcielebisaTvis xelis SeSlis 

prevencias da mosamarTle aRniSnuli sakiTxis ganxilvisas 

ar exeba piris braleulobas, miuxedavad amisa, ar aris ga-

moricxuli mosamarTles, romelmac braldebuls Seufar-

da patimroba, braleulobasTan dakavSirebiT garkveuli 

subieqturi mosazreba gauCndes. Sesabamisad, gamoyenebu-

li patimrobis gagrZelebis an gauqmebis sakiTxi umjobesi 

iqneboda ganexila mosamarTles, romelic arsebiTad ar 

ganixilavs sisxlis samarTlis saqmes.

yoveli sisxlis samarTlis saqme aris individualuri 

da Sesabamisad, mosamarTleTa midgomac xSir SemTxvevaSi 

patirobis gauqmebis anda ZalaSi datovebis nawilSi gansx-

vavebulia. rogorc ukve aRiniSna, sasamarTlo uflebamo-

silia patimroba Secvalos mxolod im SemTxvevaSi, Tuki 

saxezea raime axali garemoeba an/da mtkicebuleba, rac 

daadasturebs, rom patimrobis gagrZeleba mizanSeuwone-

lia. magram saproceso kodeqsi ar ganmartavs konkretu-

lad ra SeiZleba iyos axali garemoeba da es sakiTxi mTli-

anad sasamarTlos Sefasebis sagani xdeba. Sefasebisas ki 

praqtikaSi ikveTeba gansxvavebuli midgomebi.

erT-erT saqmeze braldebul g.m-s brali edeboda yaC-

aRobis CadenaSi. aRkveTis RonisZiebis saxiT mis mimarT 
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gamoyenebul iqna patimroba. sasamarTlom patimroba 

daasabuTa imiT, rom braldebulisaTvis cnobili iyo mow-

meTa vinaobis Sesaxeb da mas SesaZloa zemoqmedeba moexdi-

na maTze. winasasamarTlo sxdomaze braldebulma aRiara 

Cadenili danaSauli da saqmeSi arsebuli yvela mtkice-

buleba miiCnia udaod. aRniSnulis safuZvelze dacvis 

mxarem moiTxova aRkveTis RonisZiebis saxiT Sefardebu-

li patimrobis Secvla. Tumca sasamarTlom CaTvala, rom 

bralis aRiareba da mtkicebulebebis udaod miCneva ar 

iyo sakmarisi safuZveli patimrobis Sesacvlelad.651 unda 

iTqvas, rom dasaxelebuli faqtobrivi garemoebebi namd-

vilad iyo axali. vinaidan bralis aRiarebiT braldebulma 

mowmeebze zemoqmedebis safrTxe gaaqarwyla da aseve xeli 

Seuwyo swrafi da efeqturi marTlmsajulebis ganxor-

cielebas.

sxva sisxlis samarTlis saqmeze braldebul k.s-s bra-

li edeboda qurdobaSi. miuxedavad imisa, rom miyenebuli 

ziani _ 25.50 lari, mcire mniSvnelobis iyo, braldebuls 

Seefarda patimroba, vinaidan orjer iyo nasamarTlevi sa-

kuTrebis winaaRmdeg mimarTuli danaSaulisaTvis da mis 

mier danaSaulebrivi saqmianobis gagrZelebis safrTxe 

maRali iyo. winasasamarTlo sxdomaze mosamarTlem saku-

Tari iniciativiT ganixila aRkveTis RonisZiebis mizanSe-

wonilobis sakiTxi da braldebuls aRkveTis RonisZiebis 

saxiT ganusazRvra girao 2000 laris odnobiT. aRkveTis 

RonisZiebis Secvlis safuZvlad ganCinebaSi aRiniSna, rom 

`braldebuls imdenad mcire Rirebulebis nivTebi aqvs 

dauflebuli dasabuTebuli varaudiT, rom patimroba am 

SemTxvevaSi aris zedmetad mkacri~,652 Tumca mcire mniSvn-

elobis ziani ar iyo axali arsebiTi garemoeba, rac ar iyo 

cnobili patimrobis Tavdapirvelad gamoyenebisas.   

651 baTumis saqalaqosasamarTlos 2018 wlis 30 ianvris ganCineba

652  baTumis saqalaqo sasamarTlos 2018 wlis 30 noembris saoqmo 

ganCineba
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erT-erT sisxlis samarTlis saqmeze, braldebul z.S-s 

brali edeboda ojaxSi ZaladobaSi, kerZod man fizikuri 

Seuracxyofa miayena meuRles. vinaidan braldebuli war-

sulSi nasamarTlevi iyo imave ojaxis wevris mimarT ganx-

orcielebul ZaladobaSi(nasamarTloba gaqarwylebuli 

iyo), braldebulis mimarT gamoyenebul iqna patimroba. 

patimrobis sakiTxi gadaisinja winasasamarTlo sxdomaze 

da darCa ZalaSi. arsebiTad ganmxilvelma mosamarTlem 

sakuTari iniciativiT ganixila aRkveTis RonisZiebis mi-

zanSewonilobis sakiTxi da patimroba Secvala giraoTi, im 

safuZvliT, rom braldebuls nasamarTloba hqonda gaqar-

wylebuli da is ar unda gamoyenebuliyo mis sauaresod.653   
aRkveTis RonisZiebis saxiT patimrobis gadawyvetile-

ba arc Tu iSviaTad icvleba zemdgomi instanciis sa-

samarTlos mier da piriqiT. erT-erT sisxlis samarTlis 

saqmeze braldebuls brali edeboda ojaxSi Cadenil Zal-

adobaSi, kerZod braldebulma g.e.-em cema deda, aseve dan-

is gamoyenebiT daemuqra, rom moklavda. braldebis mxare 

iTxovda patimrobis gamoyenebas, Tumca sasamarTlom gi-

rao Seufarda braldebuls. saaplacio sasamarTlom daak-

mayofila prokuroris saCivari da braldebulis mimarT 

aRkveTis RonisZiebis saxed gamoyenebuli iqna patimroba. 

saapelacio sasamarTlom ganmarta, rom mocemul SemTx-

vevaSi pirveli instanciis sasamarTlom arasworad Seafa-

sa braldebulis mxridan mosalodneli safrTxe, vinaidan, 

roca piri jer fizikur Zaladobas ayenebs mSobels, Sem-

deg ki mas danis gamoyenebiT emuqreba, ra Tqma unda, me-

tyvelebs imaze, rom is aris mtrulad ganwyobili mis 

mimarT da maRalia safrTxe danaSaulebrivi saqmianobis 

gagrZelebis.654

653  baTumis saqalaqo sasamarTlos 2018 wlis 20 dekembris saoqmo 

ganCineba

654 quTaisis saapelacio sasamarTlos 2018 wlis 01 ivnisis N1/g/337 
ganCineba
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sawinaaRmdego gadawyvetileba miiRo saapelacio sa-

samarTlom da patimroba Secvala giraoTi analogiuri 

kategoriis sisxlis samarTlis saqmeze. braldebul i.m-s 

brali edeboda aseve ojaxSi ZaladobaSi. kerZod, ojax-

is wevri cema da, aseve daemuqra mas, rom moklavda. pir-

veli instanciis sasamarTom braldebuls Seufarda pa-

timroba, rac gasaCivrda dacvis mxaris mier, saapelacio 

sasamarTom gaauqma pirveli instanciis gadawyvetileba 

da braldebuls Seufarda girao.655 pirveli magaliTisa-

gan gansxvavebiT saapelacio sasamarTlom gaiTvaliswina 

mTeli rigi faqtobrivi garemoebebi, kerZod, komfliq-

tis mizezi, aseve is, rom braldebulma danaSaulis Cad-

enis Semdeg TviTon gamoiZaxa saswrafo samedicino dax-

marebis brigada, aseve gamocxadda policiaSi da aRkveTis 

RonisZiebis sxdomaze daeTanxma prokurors imaze, rom mis 

mimarT gamoyenebuliyo patimroba. sasamarTlom ganmarta, 

rom yvela es garemoeba erTobliobaSi miuTiTebda imaze, 

rom braldebuli ar iyo mtrulad ganwyobili ojaxis wev-

ris mimarT, is acnobierebda da nanobda Cadenil qmdebas, 

Sesabamisad, misi mxridan Semdgomi Zaladobebis Cadenis 

riski iyo dabali da giraoc iqneboda sakmarisi RonisZie-

ba.

ganxiluli magaliTebidan gamomdinare SeiZleba davas-

kvnaT, rom patimrobis ZalaSi datovebis an/da gauqmebis 

gadawyvetilebebi aris gansxvavebuli da ar arsebobs mo-

samarTleTa mxridan erTiani midgoma. xSirad araerTgvaro-

vani gadawyvetilebebi ganpirobebulia TiToeuli saqmis 

individualurobiT, gansakuTrebulobiT, braldebulis 

pirovnuli maxasiTeblebiT, rac misaRebia da marTebulia. 

amave dros, mniSvnelovania, rom erTi da imave kategori-

is saqmeebze, roca sisxlis samarTlis saqmis faqtobrivi 

garemoebebi da braldebulis pirovnuli maxasiaTeblebi 

655 quTaisis saapelacio sasamarTlos 2018 wlis 14 dekembris N1/g_797 
ganCineba
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TiTqmis igivea, patimrobis gamoyenebasTan mimarTebiT ar 

iyos rogorc raionuli(saqalaqo) sasamarTlos, ise zemd-

gomi instanciis sasamarTlos midgomebi diametralurad 

gansxvavebuli.

sasamarTloebis mxridan ufro meti yuradRebiT unda 

Sefasdes aRkveTis RonisZiebis safrTxeebis realuro-

ba. misi Sefaseba unda moxdes, rogorc saqmis masalebiT, 

ise braldebulis pirovnebis, Cadenili qmedebisadmi misi 

damokidebulebis mixedviT.

patimrobis ZalaSi datovebis sakiTxis ganxilvisas, 

mxaris mier dasmuli sakiTxebi da warmodgenili mtkice-

bulebebi SesaZlebelia Seicavdes iseT axal informa-

cias, romelic ver iqneboda msjelobis sagani aRkveTis 

RonisZebis saxiT patimrobis gamoyenebisas, TumcaRa es 

axali garemoebebi mxolod maSin unda gaiTvaliswinos 

magistratma mosamarTlem, Tu maTi Sefasebis Semdeg sa-

samarTlos aSkarad eqmneba patimrobis Secvlis an gauqme-

bis mizanSewonilobis pirobebi.656

aRkveTis RonisZiebis Secvlisa da ZalaSi datovebis 

sakiTxis safuZvlianad Seswavla metad mniSvnelovania imi-

tom, rom es gadawyvetileba ar saCivrdeba erTjeradad da 

mis kanonierebas zemdgomi instancia ganixilavs mxolod 

saboloo gadawyvetilebasTan erTad gasaCivrebis SemTx-

vevaSi.

dapatimrebis SerCevis Sesaxeb Suamdgomloba sa-

samarTlos SeiZleba waredginos braldebulis mimalvis 

SemTxvevaSic, kodeqsiT gaTvaliswinebuli wesiT. aseT 

SemTxvevaSi dapatimrebis Semdeg braldebuli gamoZiebis 

adgilas miyvanidan ara ugvianes 48 saaTisa, unda waredg-

inos magistrat mosamarTles. am SemTxvevaSi xdeba patim-

robis dadastureba Zebnil pirTan mimarTebiT.

Tbilisis saqalaqo sasamarTlos 2016 wlis ganCinebiT 

656  ix. Tbilisis saapelacio sasamarTlos 2017 wlis 28 dekembris 

ganCineba saCivris dauSveblad cnobis Sesaxeb, N1g/1483_17
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braldebuls aRkveTis RonisZiebis saxed Seefarda patim-

roba. ZiriTad safuZvlad sasamarTlom miuTiTa bral-

debulis mimalvisa da sasamarTloSi ar gamocxadebis sa-

frTxe, radgan braldebuli Tavs aridebda sagamoZiebo 

organoebsa da sasamarTloSi gamocxadebas, gamorTuli 

hqonda telefoni da ar imyofeboda sacxovrebel mis-

amarTze. dacvis mxaris Suamdgomlobis safuZvelze mag-

istratma mosamarTlem, braldebuls Seucvala aRkveTis 

RonisZieba da Seufarda girao 1000 laris odenobiT im 

dasabuTebiT, rom braldebulis mier sasamarTlosTvis 

Tavis arideba gamowveuli iyo misi saqmianobis Tavise-

burebiT da braldebulis arainformirebulobiT, rac 

ar qmnida sasamarTlosTvis Tavis aridebis klasikur su-

raTs. garda amisa, danaSulis simZime, xasiaTi, braldebu-

lis pirovnuli maxasiaTeblebi ar iZleoda braldebulis 

gardauvlad dapatimrebis safuZvels. aRniSnuli gad-

awyvetileba braldebis mxaris mier gasaCivrda, Tumca 

Tbilisis saapelacio sasamarTlos sagamoZiebo kolegi-

is mosamarTlem ZalaSi datova aRniSnuli ganCineba657sxva 

sakiTxebTan erTad am SemTxvevaSi mniSvnelovania is, rom 

aRkveTis RonisZiebis sakiTxis gadawyvetis dros ar unda 

iyos gadamwyveti Zebnilis statusi da is avtomaturad pa-

timrobis ZalaSi datovebas ar unda iwvevdes. 

aRsaniSnavia, rom gasaCivrebis SemTxvevaSi, sasamarT-

lo uflebamosilia miiRos gadawyvetileba patimrobis 

ufro msubuqi aRkveTis RonisZiebiT Secvlis an saer-

Tod misi gauqmebis Taobaze. magram ibadeba kiTxva: Tu 

mosamarTle patimrobis ZalaSi datovebis aucileblobis 

sakiTxs ganixilavs Tavisi iniciativiT, axali, arsebiTi 

garemoebis gareSe aris Tu ara uflebamosili, sxvagvarad 

Seafasos patimrobis gamoyenebis materialuri da sapro-

657 Tbilisis saqalaqo sasamarTlos 2016 wlis 21 oqtombris ganCineba, 

saqmeze N10a/4640_16, Tbilisis saapelacio sasamarTlos 2016 wlis 01 

noembris ganCineba, saqmeze N1g/1669
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ceso safuZvlebi da gadawyvitos zogadad, patimrobis 

gamoyenebis saWiroeba? aRniSnuli sakiTxi gansxvavebulad 

regulirdeba imisda mixedviT, patimrobis gadasinjvis 

sakiTxi mosamarTlis iniciativiT arsebiTi ganxilvis sx-

domaze ganixileba, Tu winasasamarTlo sxdomaze. sssk 2301 

muxlisagan gansxvavebiT, sadac calsaxad aris aRniSnuli, 

rom saqmis arsebiTi ganxilvis dros patimrobis ZalaSi da-

tovebis aucileblobis sakiTxis gadawyvetisas sasamarT-

lo xelmZRvanelobs sssk 206 muxliT dadgenili wesiTa da 

standartiT, sssk 219-e muxlis me-4 nawilis `b~ qvepunqti 

ar aris mkafio da misi Sinaarsi diferencirebuli inter-

pretaciis SesaZleblobas iZleva. aRniSnuli qvepunqtis 

pirveli winadadebis mixedviT, winasasamarTlo sxdomis 

mosamarTle aRkveTis RonisZiebis gamoyenebis, Secvlis 

an gauqmebis Sesaxeb Suamdgomlobas ganixilavs sssk 206 

muxliT dadgenili wesiTa da standartiT. aRniSnuli qve-

punqtis meore winadadebis mixedviT ki, Tu braldebuls 

patimroba aqvs Sefardebuli, mosamarTle valdebulia 

Tavisi iniciativiT ganixilos patimrobis ZalaSi datove-

bis aucileblobis sakiTxi, miuxedavad imisa, daayena Tu 

ara mxarem Suamdgomloba patimrobis Secvlis an gauqme-

bis Sesaxeb. vinaidan am ukanasknel SemTxvevaSi ar aris 

miTiTeba sssk 206 muxliT dadgenil wesze, mosamarTle 

roca sakuTari iniciativiT (da ara mxaris Suamdgomlo-

bis safuZvelze) ixilavs patimrobis gadasinjvis sakiTxs, 

SeuZlia axali garemoebis arsebobis gareSec gadawyvitos 

patimrobis ZalaSi datovebis, Tu Secvlis sakiTxi. aqedan 

gamomdinare, `219-e muxlis me-4 nawilis `b~qvepunqti erTi 

donis sasamarTloSi erTi Semadgenlobis mier SerCeuli 

patimrobis gamoyenebis gadawyvetilebis reviziis Sesa-

Zleblobas iTvaliswinebs sxva Semadgenlobis mier.658~

rogorc vxedavT, mosamarTlis iniciativiT patim-

658 ix.saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tb., 2015, 657



420

robis gadasinjvis sakiTxi winasasamarTlo sxdomaze da 

arsebiTi ganxilvis sxdomaze gansxvavebulad regulir-

deba, rac ar aris marTebuli. kanoni orive SemTxvevaSi 

erTnairad unda gansazRvravdes_ mosamarTle mxolod ax-

ali arsebiTi garemoebis arsebobisas aris uflebamosili, 

Tu aRniSnuli garemoebis arsebobis gareSec SeuZlia mas 

gadawyvitos sakuTari iniciativiT patimrobis ZalaSi da-

tovebis Tu Secvlis sakiTxi.

sasamarTlom unda imsjelos da gadawyvitos konkret-

uli aRkveTis RonisZiebis gamoyenebis mizanSewoniloba 

da proporciuloba, unda Seafasos da gansazRvros konk-

retulad romeli aRkveTis RonisZieba uzrunvelyofs 

yvelaze ukeT braldebulis saTanado qcevas an/da mis 

gamocxadebas gamoZiebasa da sasamarTloSi.659saqmis faq-

tobrivi garemoebebis da braldebulis pirovnebis gaT-

valiswinebiT patimrobis Sefardebisas aucilebelia indi-

vidualuri midgoma. amasTan, mniSvnelovania erTgvarovani 

sasamarTlo praqtikis arseboba. danaSaulis kategoriis 

da braldebulis pirovnuli maxasiaTeblebis identuro-

bis SemTxvevebSi patimrobis gamoyenebis standarti ar 

unda iyos SerCeviTi da mkveTrad gansxvavebuli.

6.4. patimrobis gamoyenebis vada

saqarTvelos konstituciis me-13 muxlis me-5 punqtis 

da sisxlis samarTlis saproceso kodeqsiis 205-e muxlis 

Tanaxmad, braldebulis patimrobis vada ar unda aRemate-

bodes 9 Tves.

aRsaniSnavia, rom 1998 wlis 20 Tebervlis sisxlis 

samarTlis saproceso  kodeqsis pirveli redaqciiT, ga-

moZiebis etapze patimrobis maqsimaluri vada iyo 9 Tve, 

659 Tbilisis saqalaqo sasamarTlos sisxlis samarTlis saqmeTa, sag-

amoZiebo, winasasamarTlo sxdomisa da arsebiTi ganxilvis kolegiis 

2018 wlis 26 ianvris ganCineba, N10a/279.
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raionul(saqalaqo)sasamarTloSi saqmis ganxilvisas 18 

Tve, xolo uzenaes sasamarTloSi _ 30 Tve. Tumca, mogvi-

anebiT 1998 wlis 20 Tebervlis sisxlis samarTlis sap-

roceso kodeqsmac ganicada cvlilebebi da patimrobis 

maqsimaluri vada gamoZiebisa  da sasamarTlo ganxilvisas 

gaxda 9 Tve.

gasaTvaliswinebeli garemoebaa, rom patimrobis saer-

To vada imperatiuladaa gansazRvruli. ar SeiZleba pa-

timrobis saerTo vadis gagrZeleba, piris patimroba unda 

dasruldes, rodesac dapatimrebis momentidan gasulia 

9 Tve, miuxedavad imisa, aris Tu ara patimrobaSi yofna 

aucilebeli sisxlissamarTlebrivi devnis interesebidan 

gamomdinare.660es vada moicavs samarTalwarmoebis srul 

xangrZlivobas pirveli instanciis sasamarTlos mier gana-

Cenis gamotanamde. evropuli konvencia ar uTiTebs patim-

robis maqsimalur vadas konkretulad, magram miuTiTebs 

gonivrul vadaze. `ras niSnavs `gonivruli~ gansxvavebu-

li iqneba TiToeul saqmeSi da ar SeiZleba Sefasdes ab-

straqtulad. faqtorebi, romlebic miiReba mxedvelobaSi 

imis gadasawyvetad, piri unda iqnes dapatimrebuli, Tu 

unda gaTavisufldes aris Semdegi: gamoZiebis sirTule; 

gansasjelTa raodenoba; aris Tu ara saqmeSi saerTaSor-

iso elementebi; samarTlebrivi sakiTxebis buneba da sir-

Tule; braldebulis qmedebebi. 661

saproceso kodeqsiT warmoSobili garantiebi pirs 

icavs ara mxolod patimrobis vadis 9 Tvis Semdeg gagr-

Zelebisagan, aramed nebismier SemTxvevaSi patimrobis ar-

amizanSewonilobis gamo misi gaTavisuflebis pirobiT. 

a priori araa mizanSewonili, rom piris mimarT aRkveTis 

RonisZiebis saxiT patimrobis Sefardebis SemTxvevaSi mis 

660 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtembris 

gadawyvetileba N3/2/646, II_19
661 f. liCi, s. levis-entoni, d. straisteanu da sxv. Tavisuflebisa 

da xelSeuxeblobis ufleba adamianis uflebaTa evropuli konvenciis 

mixedviT {me-5 muxli}, Tbilisi 2009, 92.
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mimarT patimroba 9 TviT gagrZeldes. winaswari patimro-

bis xangrZlivobis SezRudvis moTxovna mWidro kavSirSia 

udanaSaulobis prezumfciasTan, am dros arsebobs patim-

robis borotad gamoyenebis realuri safrTxe.662winaswari 

patimrobis maqsimaluri vadis dadgenam ar unda gamor-

icxos patimrobis vadis regularuli gadaxedva TiToeu-

li konkretuli saqmis garemoebebis gaTvaliswinebiT misi 

Secvlis TvalsazrisiT.663 dakavebis xangrZlivobis go-

nivruloba unda Sefasdes yovel konkretul saqmeSi arse-

buli specifikis gaTvaliswinebiT.664

patimrobis vadis gonivrulobis Sefasebisas gasaT-

valiswinebeli garemoebaa, im konkretuli danaSauli-

saTvis dawesebuli sasjelis zomac, romlisTvisac xdeba 

piris winaswar patimrobaSi moqceva, vinaidan patimrobis 

vadis xangrZlivoba ar unda aRematebodes, da ar unda 

iyos Seusabamo im sasjelisa, romelic SeiZleba daekisros 

pirovnebas Cadenili danaSaulisaTvis.665

rodesac saxelmwifo xelisuflebis warmomadgenle-

bi ver uzrunvelyofen gamoZiebis yuradRebiT Catarebas 

da dapatimrebulTa sasamarTlos winaSe droul ward-

genas, adgili aqvs konvenciis me-5 muxlis me-3 nawilis 

662 S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi, Tb., 

2009, 537 

663 evropis sabWos ministrTa komitetis rekomendacia (2006) 13 wev-

ri saxelmwifosadmi patimrobis gamoyenebis, misi ganxorcielebis 

pirobebisa da Zaladobis sawinaaRmdego zomebis Sesaxeb (niRebulia 

ministrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadg-

ileebis 974-e sxdomaze)

664  adamianis uflebaTa evropuli sasamarTlos ganaCenTa krebuli, 

wigni VI, evropis sabWo, Tb., 2013, 75

665 evropis sabWos ministrTa komitetis rekomendacia (2006) 13 wev-

ri saxelmwifosadmi patimrobis gamoyenebis, misi ganxorcielebis 

pirobebisa da Zaladobis sawinaaRmdego zomebis Sesaxeb (niRebulia 

ministrTa komitetis mier 2006 wlis 27 seqtembers ministrTa moadg-

ileebis 974-e sxdomaze)
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darRvevas.666 patimrobis 9 Tviani vadis amowurvamde Tu 

gamoZieba ver dasruldeba, prokurorma unda mimarTos 

sasamarTlos aRkveTis RonisZiebis Secvlis moTxovniT, 

vinaidan aRniSnuli vadis gasvlis Semdeg patimrobis vadis 

gagrZeleba dauSvebelia. xolo Tu kanoniT dadgenili pa-

timrobis maqsimaluri vadis gasvlamde samarTalwarmoeba 

dasruldeba gamamtyunebeli ganaCenis gamotaniT, cxadia, 

gauqmdeba patimroba da daiwyeba ganaCeniT gansazRvruli 

sasjelis moxda.

vadis Tavidan aTvlis safuZvels ar warmoadgens 

saqmeTa gamoyofa an gaerTianeba. sasamarTlo patimrobis 

gamoyenebis sakiTxis ganxilvisas, maT Soris gadasinjvi-

sas, patimrobis xangrZlivobis miuxedavad, valdebulia 

`gamoiCinos gansakuTrebuli gulisxmiereba aRniSnuli 

procesualuri moqmedebis ganxorcielebisas.667 patimro-

ba, misi xangrZlivobis miuxedavad, unda iyos jerovnad 

dasabuTebuli.668

sagulisxmoa, rom prokurori sasamarTlos winaSe Sua-

mdgomlobis dayenebisas iTxovs ubralod patimrobis gam-

oyenebas konkretuli vadis miTiTebis gareSe.

9 Tvian vadasTan dakavSirebiT mniSvnelovania saqarT-

velos sakonstitucio sasamarTlos ganmarteba saqmeze 

`moqalaqe giorgi ugulava saqarTvelos parlamentis wi-

naaRmdeg~. am gadawyvetilebis Tanaxmad, arakonstitci-

urad iqna cnobili saqarTvelos sisxlis samarTlis sap-

roceso kodeqsis 205-e muxlis me-2 nawilis is normatiuli 

Sinaarsi, romelic uSvebs konkretuli sisxlis samarTlis 

saqmeze braldebulis patimrobas, Tu am saqmeze bralis 

666 ix. f. liCi, s. levis-entoni, d. straisteanu da sxv. Tavisuflebisa 

da xelSeuxeblobis ufleba adamianis uflebaTa evropuli konvenciis 

mixedviT {me-5 muxli}, Tbilisi 2009, 92.

667 Pakuria v Georgia, ECtHR, 06/11/2007, §63; Jablonski v Poland, EctHR 

21/12/2000, §80.
668 Idalov v Russia EctHR (GC), 22/05/2012, §10; Castravet v Moldova, EctHR 

13/03/2007,§33
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wayenebis an bralis wayenebisTvis sakmarisi safuZvlis ga-

movlenis Semdeg mas patimrobaSi erToblivad gatarebuli 

aqvs 9 Tve mis mimarT mimdinare nebismieri sisxlis samar-

Tlis saqmis farglebSi.669

Tu pirs konkretul braldebis saqmeze aRkveTis 

RonisZiebis saxiT ukve Sefardebuli aqvs patimroba, ma-

gram mis mimarT arsebobs sxva saqme, romelzedac aris 

braldebis wayenebis safuZveli, Tumca garemoebaTa gamo 

axali braldeba wardgenil iqneba mxolod pirvel saqmeze 

9 Tviani vadis amowurvamde ramdenime xniT adre, sakon-

stitucio sasamarTlos gadawyvetilebis mixedviT, aseT 

SemTxvevaSi piri patimrobaSi darCeba mxolod pirveli 

braldebidan 9 Tvis ganmavlobaSi. anu damatebiTi bral-

deba veRar gaxdeba patimrobis axali vadis aTvlis safuZ-

veli. aRniSnuli gadawyvetilebis mizani calsaxad aris is, 

rom braldebis mxarem borotad ar isargeblos diskreci-

uli uflebamosilebiT da xelovnurad ar gaaWianuros 

piris patimrobaSi yofnis vada. patimrobis zRvruli vadis 

gansazRvrasTan dakavSirebiT sasamarTlom daadgina, rom 

`erTdroulad wardgenili ramdenime braldebis pirobeb-

Si, yovel konkretul saqmeze patimrobis zRvruli vadis 

gansazRvrisas braldebul pirs unda CaeTvalos is peri-

odi, romelic man bralis wayenebis Semdeg, Tundac sxva 

sisxlis samarTlis saqmeze gaatara patimrobaSi~.670

amasTan, sakonstitucio sasamarTlo awesebs sagamon-

akliso SemTxvevebs,roca patimrobis xangrZlivoba Sei-

Zleba aRematebodes 205-e muxliT dadgenil 9 Tvian vadas.

kerZod, 1) rodesac adgili aqvs patimrobis ganmeorebiT 

gamoyenebas im danaSulTan mimarTebiT, romelic pirma pa-

timrobis Sefardebis Semdeg Caidina. 2) Tu patimrobamde 

669 ix.,saqarTvelos sakonstitucio saasmarTlos 15/09/2015 wlis gad-

awyvetileba№3/2/646 saqmeze `saqarTvelos moqalaqe giorgi ugulava 

saqarTvelos parlamentis winaaRmdeg~ 

670 iqve.
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Cadenil danaSulze piris braldebulad cnobis safuZveli 

braldebis mxarisTvis cnobili gaxda mxolod Tavdapivel 

saqmeze patimrobis Sefadebis Semdeg. 

nebismier sxva SemTxvevaSi, braldebaTa simravlis mi-

uxedavad, patimrobis saerTo faqtobrivi xangrZlivoba 

ar SeiZleba aRematebodes 9 Tves.671

`dauSvebelia konkretuli sisxlis samarTlis saqmeze 

piris mimarT aRkveTis RonisZiebis saxiT patimrobis ga-

moyeneba im momentidan, rodesac am saqmeze bralis way-

enebis Semdeg mis mier winaswar patimrobaSi gatarebuli 

vada (nebismier sisxlis samarTlis saqmeze) gautoldeba 9 

Tves~. 672

miuxedavad sakonstitucio sasamarTlos mocemuli 

poziciisa, saqarTvelos sisxlis samarTlis saproceso 

kodeqsi kvlav ar Seicavs daTqmas 9 Tviani vadis saga-

monakliso SemTxvevebTan dakavSirebiT. aucilebelia aR-

niSnuli sagamonakliso SemTxvevebi sssk-is 205-e muxlis 

me-2 nawilSi iyos asaxuli da gadawyvetilebis miRebis 

procesSi sasamarTlom ixelmZRvanelos sakonstitucio 

sasamarTlos gadawyvetilebis relevanturi normatiuli 

CanaweriT.

patimrobis maqsimaluri vadis dadgenam ar unda ga-

moricxos patimrobis vadis regularuli gadaxedva Ti-

Toeuli konkretuli saqmis garemoebebis gaTvaliswinebiT 

misi Secvlis TvalsazrisiT. amitom kanonmdebeli aval-

debulebs sasamarTlos, rom sasamarTlo kontroli pa-

timrobis gamoyenebaze avtomaturad, gonivruli peri-

odulobiT673unda xorcieldebodes da ar unda iyos 

damokidebuli patimrobaSi myofi piris mxridan gadasin-

671  saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

Tbilisi 2015, 610.

672 saqarTvelos sakonstitucio sasamarTlos plenumis gadawyvetile-

ba №3/2/646 saqmeze `saqarTvelos moqalaqe giorgi ugulava saqarTve-

los parlamentis winaaRmdeg~, 34

673 Assenov and Others v Bulgaria, ECtHR 28/10/1998, §162.
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jvis moTxovnaze. 

rac ar unda mokle periodi iyos patimroba, Sesabam-

isma organoebma mainc saTanadod unda daasabuTon misi 

aucilebloba.674

braldebuli unda gaTavisufldes, Tu ar arsebobs 

misi dakavebis sakmarisi safuZveli. uaRresad gaWianure-

bulma patimrobam SeiZleba safrTxe Seuqmnas udanaSau-

lobis prezumfcias.675 imisTvis, rom patimrobaSi yofnis 

vada, vadis xangrZlivobis gamo, braldebulis mimarT dam-

naSavesaviT mopyrobas gautoldes, man uflebaSi Carevis 

intensivobis maRal xarisxs unda miaRwios, unda gasc-

des marTlmsajulebis ganxorcilebis procesis xelSeS-

lis aRkveTis uzrunvelyofas misi miznisa da moqmedebis 

efeqtidan gamomdinare, gauTanabrdes piris damnaSaved 

gamocxadebas.676

patimrobis vadebis ganmsazRvreli bundovani norme-

bis adamianis Tavisuflebis uflebasTan araTavseba-

di xasiaTi aRniSnulia evropuli sasamarTlos ara erT 

gadawyvetilebaSi. magaliTad, saqmeze Šebalj v. Croatia gan-
mcxadeblis mimarT moxda kanoniT dadgenili patimrobis 

vadis gasvlis Semdeg axali vadiT patimrobis Sefarde-

ba sxva sisxlis samarTlis saqmeze miRebuli patimrobis 

gadawyvetilebis safuZvelze. xorvatiis kanonmdeblo-

bis normebi adgendnen patimrobis zRvrul vadas, Tumca 

kanoni ar uTiTebda, es vada gamoiyeneboda mxolod erT 

sisxlis samarTlis saqmeze Tu warmoadgenda zRvrul va-

das danaSaulTa simravlis pirobebSic (abzaci 160).677

SedarebisTvis inglisSi patimrobis vada moicavs da-

kavebidan magistrati mosamarTlis mier saqmis arsebiT-

ad gansaxilvelad sasamarTlosTvis gadacemis sakiTxis 

674  Idalov v. Russia, ECtHR, 22.05.2012, no. 5826/03, §140
675  Cagas v Philippines, UNHRC,23/11/2001, §7.3.

676 saqarTvelos sakonstitucio sasamarTlos 26/06/2015 wlis saoqmo 

Canaweri N646, II_ 9.

677 Šebalj v. Croatia, saCivris N4429/09, 28/06/2011, §179
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gadawyvetamde periods, romelic ar SeiZleba gagrZel-

des 70 dReze metxans, xolo gvirgvinis sasamarTlosaTvis 

saqmis gadacemis Semdeg saqmis ganxilvis vada Seadgens 112 

dRes.678 amasTan, Tavdapirvelad pirs patimroba Seefar-

deba 8 dRis vadiT da Semdeg yovel 8 dReSi erTxel ga-

nixileba patimrobis gagrZelebis aucileblobis sakiTxi 

patimrobis vadis amowurvamde.679

germaniaSi patimrobis saerTo vada ar unda aRemate-

bodes 6 Tves, Tumca garkveul sagamonakliso SemTxveveb-

Si SesaZlebelia am vadis gazrda12 Tvemde. germaniaSic 

patimroba daiSveba mxolod rogorc ukiduresi saSuale-

ba. kanonmdebloba eyrdnoba proporciulobis tests da 

Sesabamisad, patimroba gamoiyeneba mxolod im SemTxvevaSi 

Tu igi braldebulis mxridan momdinare safrTxeebis pro-

porciuli iqneba.

safrangeTSi patimrobis zogadi maqsimaluri vada aris 

4 Tve deliqtis gamoZiebisas, xolo danaSaulebze 1 weli. 

amasTanave mniSvnelovania, rom patimrobis zogadi vadis 

maqsimaluri odenoba SesaZloa ar iqnes gamoyenebuli, 

Tu bralad wardgenili qmedeba ar iTvaliswinebs Tavisu-

flebis aRkveTas 5 welze meti vadiT.680

678 Criminal Law, England and Wales, The Prosecution of Offences (Custody Time 
Limits) Regulations 1987, 26.02.1987, No. 299
679 Н. В. Ткачева, Особенности применения мер пресечения уголовно_ 
процессульного принуждения в Великобритании// 2008, 2_3
680 Code of Criminal Procedure of France, updated 01.01.2006, muxli 141 da 
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6.5. sapatimro girao

sapatimro giraos gamoyenebis wesi regulirebulia 

sssk me-200 muxlis me-6 nawiliT. kerZod, sasamarTlo 

prokuroris SuamdgomlobiT an sakuTari iniciativiT, 

giraos gamoyenebis uzrunvelyofis mizniT patimrobas 

ufardebs braldebuls, romlis mimarTac gamoyenebu-

lia dakaveba sisxlis saproceso samarTlebrivi iZulebis 

RonisZiebis saxiT, mis mier aRsrulebis erovnuli biuros 

sadepozito angariSze giraos srulad an nawilobriv (ma-

gram aranakleb 50%-isa) Setanamde. am normidan gamom-

dinare, Tu piris mimarT gamoyenebulia dakaveba da mas 

aRkveTis RonisZiebis saxiT Seefardeba girao, aseT dros, 

savaldebulo wesiT unda moxdes misTvis sapatimro gi-

raos gamoyeneba, kerZod, braldebuli darCeba patimroba-

Si manam, sanam ar gadaixdis giraos Tanxas srulad an nawi-

lobriv (magram aranakleb 50%-isa), romelsac sasamarTlo 

gansazRvravs.

aRniSnuli warmoadgens uzrunvelyofis RonisZiebas, 

raTa TavisuflebaSi yofnis SemTxvevaSi braldebulma 

Tavi ar aaridos giraos Tanxis gadaxdas da ar miimalos 

an ar gamocxaddes sasamarTloSi~.681

aqve unda aRiniSnos, rom miuxedavad imisa, rom kanoni 

uSvebs giraos sruli odenobis naxevris gadaxdis SemTx-

vevaSic braldebulis gaTavisuflebis SesaZleblobas, 

praqtikaSi aRniSnuli SeRavaTi TiTqmis ar gamoiyeneba 

braldebulis mimarT. mosamarTleebi yovelTvis uTiTeben 

giraos Tanxis mxolod srulad gadaxdis Semdeg gaTavisu-

flebis valdebulebaze. `giraos gamoyenebis uzrunvely-

ofis mizniT, giraos Tanxis sruli moculobiT Setanamde 

braldebulis mimarT gamoyenebul iqnes patimroba~.682 xSi-

rad ganCinebis sarezolucio nawili Seicavs braldebu-

681 Tbilisis saqalaqo sasamarTlos 15/07/2013 ganCineba N10d_3098_13

682 Tbilisis saqalaqo sasamarTlos 28/01/2014 ganCineba N10a/574_14
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lis gafrTxilebas giraos Seutanlobis SemTxvevaSi mo-

salodnel samarTlebriv Sedegebze. `braldebuls an mis 

sasargeblod giraos Semtan sxva pirs ganemartoT, rom 

Tu igi dadgenil vadaSi ar uzrunvelyofs giraos Tanx-

is sruli moculobiT Setanas an Sesabamisi Rirebulebis 

uZravi qonebiT uzrunvelyofas, braldebuli z.s. darCe-

ba patimrobaSi~.683 aseTi midgoma ar aris gamarTlebuli, 

vinaidan, jer erTi, mocemul SemTxvevaSi ar arsebobs pa-

timrobis gamoyenebisaTvis aucilebeli normatiulad gan-

sazRvruli safrTxeebi da meore, kanoni iTvaliswinebs 

dakisrebuli giraos Tanxis 50 procentis gadaxdis SemTx-

vevaSi gaTavisuflebis SesaZleblobas, praqtika ki kano-

nis gverdis avliT, auaresebs braldebulis samarTlebriv 

mdgomareobas, rac gaumarTlebelia. garda amisa, sapa-

timro girao sasamarTlos SeuZlia gamoiyenos rogorc 

prokuroris SuamdgomlobiT, aseve sakuTari iniciati-

viTac, rac ewinaaRmdegeba sisxlis samarTlis procesis 

zogad suliskveTebas. iseve rogorc mosamarTle ar aris 

uflebamosili prokuroris mier moTxovnol aRkveTis 

RonisZiebaze ufro mkacri aRkveTis RonisZieba gamoi-

yenos braldebulis mimarT, aseve ar unda iyos kanoniT 

daSvebuli braldebis mxaris Suamdgomlobis gareSe, mxo-

lod mosamarTlis iniciativiT sapatimro giraos gamoy-

eneba.

6.6. arasrulwlovnis mimarT aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebis Taviseburebebi

rogorc gaeros saerTaSoriso standartebi, aseve 

saqarTvelos Sida kanonmdebloba, arasrulwolovan bral-

debulTa/msjavrdebulTa mimarT patimrobis gamoyenebis 

zogadad arsebuli wesebidan gansxvavebul wesebs adgens. 

683 Tbilisis saqalaqo sasamarTlos 01/01/2014 ganCineba N10a/1_14
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is minimaluri standartebi, rac dawesebulia patim-

robis gamoyenebisTvis, rogorc saqarTvelos Sida kanon-

mdeblobiT, aseve saerTaSoriso aqtebiT, bunebrivia, ga-

moiyeneba arasrulwlovanTa mimarT, magram garda amisa, 

arasrulwlovan braldebulebTan mimarTebaSi, kanonmde-

bloba icnobs sxvadasxva SezRudvebsa da garantiebs. 

arasrulwlovanTa marTlmsajulebis kodeqsis erT-er-

Ti ZiriTadi principia arasrulwlovanTa saukeTeso in-

teresebis gaTvaliswineba. arasrulwlovnis saukeTeso 

interesebi aris _ arasrulwlovnis usafrTxoebis, keTil-

dReobis, janmrTelobis dacvis, ganaTlebis, ganviTare-

bis, resocializacia _ reabilitaciisa da sxva interesebi, 

romlebic saerTaSoriso standartebisa da arasrulwlo-

vanTa individualuri maxasiaTeblebis Sesabamisad gani-

sazRvreba.684

bavSvis saukeTeso interesebi aris bavSvis keTildRe-

obis, usafrTxoebis, janmrTelobis dacvis, ganaTlebis, 

ganviTarebis, sazogadoebrivi, zneobrivi da sxva inter-

esebi, romlebsac prioritetulad gansazRvravs mSobeli 

bavSvis uflebaTa kodeqsis, saqarTvelos konstituciis, 

bavSvis uflebaTa konvenciis, misi damatebiTi oqmebisa 

da saqarTvelos sxva saerTaSoriso xelSekrulebebisa da 

bavSvis individualuri maxasiaTeblebis Sesabamisad, misi 

monawileobiT da misi mosazrebis gaTvaliswinebiT.685

`pekinuri wesebis~ mixedviT, saxelmwifom unda uzrun-

velyos, rom arasrulwlovani damnaSavis cxovreba iyos 

Sinaarsiani, drois im periodSi, rodesac is yvelaze me-

tad aris midrekili araswori saqcielisken, xeli Seuwyos 

pirovnebis ganviTarebisa da ganaTlebis miRebis pro-

cess.686 ̀ saukeTeso interesebis testi moiTxovs, rom aras-

684 arasrulwlovanTa marTlmsajulebis kodeqsis me-3 muxlis me-4 naw.

685 bavSvis uflebaTa kodeqsi, muxli 3,~T~qvepunqti

686 gaeros minimaluri standartuli wesebi arasrulwlovanTa mimarT 

marTmsajulebis ganxorcielebis Sesaxeb(pekinis wesebi),1985, wesi 1,2
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rulwlovanTa marTlmsajulebis sistemam ar unda gamoi-

yenos damsjelobiTi RonisZiebebi da amis nacvlad xeli 

Seuwyos danaSaulis Camdeni bavSvebis reintegracias.687

bavSvze morgebuli marTlmsajuleba uzrunvelyofs 

bavSvis yvela uflebis pativiscemasa da efeqtian reali-

zebas bavSvis monawileobis, misi saukeTeso interesebisT-

vis upiratesobis miniWebis, bavSvis Rirsebis pativiscemis, 

uTanasworo mopyrobis dauSveblobisa da kanonis uzenae-

sobis principebis safuZvelze.688

arasrulwlovanTa marTlmsajulebis kodeqsi gansaz-

Rvravs yvelaze msubuqi saSualebisa da alternatiuli 

zomis prioritetulobas, romlis drosac pirvel rigSi 

ganixileba ganridebis an aRdgeniTi marTlmsajulebis 

RonisZiebis gamoyenebis SesaZlebloba da fasdeba, sisx-

lissamarTlebrivi pasuxismgeblobis dakisrebasa da sas-

jelis gamoyenebaze ukeT uzrunvelyofs Tu ara ganrideba 

an RonisZieba arasrulwlovnis resocializaia _ reabil-

itacias da axali danaSaulis Tavidan acilebas.689

aRniSnuli normatiuli aqti, aRkveTis RonisZiebis ga-

moyenebis sruliad gansxvavebul wesebs adgens arasrul-

wlovnebTan mimarTebaSi, vinaidan saerTaSoriso samarTa-

li mkacrad zRudavs garemoebebs, romelTa SemTxvevaSic 

daiSveba bavSvebis dapatimreba, iqneba es bralis wayenebis 

Semdeg sasamarTlo ganxilvamde, Tu bralis wayenebamde 

gamoZiebisas.690

arasrulwlovanTa marTlmsajulebis procesSi aras-

rulwlovanTa saqmeebis gansakuTrebuli warmoebis we-

si Seesabameba saqarTvelos mier nakisr saerTaSori-

687 m. ivaniZe, n. Todua, i. varZelaSvili, T. maxarobliZe, arasrulwlo-

vanTa kanonmdeblobis analizi da sasamarTlo praqtika, 2017,13

688 bavSvis uflebaTa kodeqsi, muxli 69, punqti 1

689 ix. arasrulwlovanTa marTlmsajulebis kodeqsis muxli 8_2.

690 qerolin hamiltoni, arasrulwlovanTa marTlmsajulebis sakanon-

mdeblo reformis saxelmZRvanelo miTiTebebi, gaeros bavSvTa fondi, 

2013, 80
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so-samarTlebriv valdebulebebs. dacul unda iqnes 

ara srulwlovnis uflebebi rogorc gamoZiebis periodSi, 

ise saqmis ganxilvis momentSi da gamotanil iqnes kanon-

ieri, dasabuTebuli da samarTliani ganaCeni. am moTx-

ovnebidan gamomdinare, arasrulwlovanTa saqmeebis war-

moebis gansxvavebuli wesi gulisxmobs, rom procesis 

erT-erTi aucilebeli piroba aris saqmis mwarmoebel pir-

Ta mier mozardis bunebis kargad codna da saqmiswarmoe-

bis dros misi gaTvaliswineba691, Tumca `arasrulwlovneba 

avtomaturad ar gamoricxavs braldebulis mimarT patim-

robis gamoyenebas~692

arasrulwlovnebis mimarT patimrobis gamoyenebasTan 

dakavSirebiT, araerTi saerTaSoriso aqti miuTiTebs, rom 

bavSvis Tavisuflebis aRkveTa daiSveba mxolod rogorc 

ukiduresi zoma da rac SeiZleba naklebi periodis ganmav-

lobaSi, mxolod gamonaklis SemTxvevebSi.693

bavSvis uflebaTa komitetis №10 zogadi komentari 

moiTxovs, rom winaswari patimroba arasdros ar iqnes ga-

moyenebuli rogorc sasjeli, radgan es iwvevs udanaSau-

lobis prezumfciis darRvevas.694

arasrulwlovanTa marTlmsajulebis kodeqsis mixed-

viT, arasrulwlovani braldebulis mimarT aRkveTis 

RonisZiebis saxiT SeiZleba gamoyenebuli iqnes meTvalyu-

reobaSi gadacema, SeTanxmeba gausvlelobisa da saTanado 

qcevis Sesaxeb, piradi Tavdeboba, girao, patimroba. gar-

da amisa, arasrulwlovani braldebulis mimarT aRkveTis 

691 m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis 

Tavisebureebi: arasrulwlovanTa kriminologiuri, sisxlis samarTle-

brivi, penitenciuri da saerTaSoriso _ samarTlebrivi safuZvlebi, 

2011,108

692 saqarTvelos sisxlis samarTlis saproceso kodeqsis komentari, 

avtorTa jgufi, Tbilisi 2015, 592

693 ix. bavSvis uflebaTa konvenciis 37_ muxlis `b~ punqti; pekinis we-

sebis me-17 wesi; havanis wesebis me-2 wesi

694 bavSvis uflebaTa komiteti, zogadi komentari N 10 (2007), punqti 8



433

RonisZiebasTan erTad SeiZleba gamoyenebuli iqnes saqa-

rTvelos sisxlis samarTlis saproceso kodeqsis 199-e 

muxlis me-2 nawiliT gaTvaliswinebuli erTi an ramdenime 

RonisZieba.

arasrulwlovanTa marTlmsajulebis kodeqsi iT-

valiswinebs patimrobas, rogorc ukidures RonisZiebas. 

amasTan, arasrulwlovnis dapatimreba SeZlebisdagvarad 

mokle vadiT da regularuli gadasinjvis pirobiT unda 

iqnes gamoyenebuli.

1998 wlis 20 Tebervlis saproceso kodeqsis 159-e mux-

lis me-3 nawilis Tanaxmad, arasrulwlovnis mimarT aRkve-

Tis RonisZiebad dapatimreba, rogorc wesi, ar gamoiyene-

boda. Tumca Tu arasrulwlovani braldebuli daarRvevda 

naklebad mkacri aRkveTis RonisZebis pirobebs, SesaZle-

beli iyo mis mimarT patimrobis gamoyeneba. am SemTxvevaSi 

kanonmdebeli naklebad iTvaliswinebda bavSvis saukeTeso 

interesebis prioritetulobas.

mosamarTle valdebulia gansakuTrebuli gulmodg-

inebiT ganixilos arasrulwlovani piris mimarT patim-

robis gamoyenebis sakiTxi. `pekinuri wesebis~ Tanaxmad, 

mosamarTle anda sxva uflebamosili piri an organo day-

ovnebis gareSe ganixilavs arasrulwlovni braldebulis 

gaTavisuflebis sakiTxs,695 Sesabamisad, arasrulwlovani 

piris braldebis saqmeze, (Tu braldebuli dakavebulia) 

nebismieri uflebamosili piri, valdebulia pirvel rigSi 

ganixilos misi gaTavisuflebis sakiTxi.

arasrulwlovanTa marTlmsajulebis kodeqsis 64-e 

muxlis pirveli nawilis Tanaxmad, arasrulwlovani 

braldebulis mimarT patimrobis, rogorc ukiduresi 

RonisZiebis, gamoyenebisaTvis kumulaciurad unda arse-

bobdes Semdegi sami piroba: a) savaraudod Cadenili dana-

SaulisaTvis sasjelis saxiT gaTvaliswinebuli unda iyos 

695 gaeros minimaluri standartuli wesebi arasrulwlovanTa mimarT 

marTmsajulebis ganxorcielebis Sesaxeb(pekinuri wesebi),1985, wesi 10,2
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Tavisuflebis aRkveTa; b) patimroba unda warmoadgendes 

erTaderT saSualebas, romelic uzrunvelyofs, rom Tav-

idan iqnes acilebuli arasrulwlovani braldebulis mi-

malva, mis mier marTlmsajulebis ganxorcielebisaTvis 

an mtkicebulebebis mopovebisaTvis xelis SeSla an axali 

danaSaulis Cadena; g) mizani, romelsac arasrulwlovani 

braldebulis patimroba emsaxureba, unda aRematebodes 

misi Tavisuflebis interess.

CamoTvlilTagan romelime pirobis ararseboba, ga-

moricxavs mosamarTlis SesaZleblobas arasrulwlovan 

braldebuls Seufardos patimroba.

unda iTqvas, rom sisxlis samarTlis kodeqsis ker-

Zo nawili TiTqmis umravles danaSaulebTan mimarTebiT 

iTvaliswinebs sasjelis saxiT Tavisuflebis aRkveTas, 

amitom literaturaSi gamoTqmulia mosazreba, rom Tu 

kanonmdebels surda SeRavaTi Semoetana arasrulwlovani 

braldebulisaTvis, umjobesi iyo xsenebuli daekavSirebi-

na danaSaulis kategoriasTan (mZime, gansakuTrebiT mZime) 

da ara konkretuli sasjelis saxesTan.696 meore pirobas 

rac Seexeba, is saproceso kodeqsiT srulwlovanebisTvis 

dadgenili safuZvlis msgavsia, Tumca arasrulwlovnebTan 

mimarTebiT aRniSnuli safrTxeebi SesaZlebelia naklebi 

intensivobiT arsebobdes. 

mizani, romelsac arasrulwlovani braldebulis pa-

timroba emsaxureba, unda aRematebodes misi Tavisuflebis 

interess _ gulisxmobs imas, rom patimroba ar gamoiwvevs 

imaze met zians, rac SeeZlo arasrulwlovnisTvis Tavisu-

flebaSi yofnas gamoewvia697. 

patimrobis gansakuTrebuli wesis gansazRvriT aras-

rulwlovanTa marTlmsajulebis kodeqsi uzrunvelyofs 

arasrulwlovanTa kanonieri interesebis efeqtur dacvas.

696 m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajuleba, 

me-2 gamocema, 2016,185

697 iqve,187
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arasrulwlovani da srulwlovani braldebulis 

mimarT patimrobis gamoyenebis safuZvlebi identuria, 

Tumca patimrobis vadebia gansxvavebuli.   
Tu arasrulwlovani braldebuli patimaria, winasa-

samarTlo sxdomamde misi patimrobis saerTo vada ar unda 

aRematebodes misi dakavebidan 40 dRes. Tu arasrulwlo-

van braldebuls patimroba aqvs Sefardebuli, mosamar-

Tle valdebulia pirvelive winasasamarTlo sxdomaze 

Tavisi iniciativiT ganixilos patimrobis ZalaSi datove-

bis aucileblobis sakiTxi, miuxedavad imisa, daayena Tu 

ara mxarem Suamdgomloba patimrobis Secvlis an gauqme-

bis Sesaxeb. amis Semdeg mosamarTle valdebulia Tavisi 

iniciativiT, yovel 20 dReSi erTxel mainc ganixilos 

patimrobis ZalaSi datovebis aucileblobis sakiTxi, ma-

Sin rodesac srulwlovnis SemTxvevaSi aseTi vada 2 Tves 

Seadgens. patimrobis gagrZelebis, Secvlis an gauqmebis 

sakiTxis ganxilvisas mtkicebis tvirTi braldebis mxares 

ekisreba. bolos, ki aRsaniSnavia, rom arasrulwlovani 

braldebulis patimrobis saerTo vada ar unda aRemate-

bodes 6 Tves. Tu saqmis warmoebis procesSi arasrulwlo-

vani miaRwevs srulwlovanebis asaks patimrobis maqsimal-

uri 6 Tviani vada darCeba ZalaSi, Tu Seicvleba 9 Tviani 

vadiT, am sakiTxze arasrulwlovanTa marTlmsajulebis 

kodeqsi pasuxs ar iZleva, rac kanonmdeblobis xarvezad 

unda CaiTvalos.

rogorc vxedavT, arasrulwlovan braldebulebTan 

mimarTebiT sakmaod Semcirebulia patimrobis vadebi, ma-

gram Tu aris SesaZlebeli kanoniT gaTvaliswinebul va-

daze ufro swrafad arasrulwlovanTa mimarT saqmis 

warmoebis dasruleba, aseTi SesaZlebloba aucileblad 

unda iqnes gamoyenebuli. rodesac arasrulwlovan bral-

debulTa mimarT aRkveTis RonisZiebis saxiT gamoyenebu-

lia patimroba, sasamarTloebma da sagamoZiebo organoeb-

ma prioritetulad maqsimalurad swrafad unda ganixilon 
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msgavsi saqmeebi, raTa arasrulwlovnebi sapatimroSi maq-

simalurad mokle droiT imyofebodnen.698

rodesac aRkveTis RonisZiebis saxiT gamoiyene-

ba patimroba, am dros metwilad safrTxis winaSe dgas 

udanaSaulobis prezumfcia, amitomac, sakmaod maRali 

standartiT unda iyos dasabuTebuli prokuroris Sua-

mdgomloba, romliTac iTxovs arasrulwlovnis mimarT 

aRkveTis RonisZiebis saxiT patimrobis gamoyenebas. wi-

naswar patimrobaSi myofi (`jer gausamarTlebeli~) aras-

rulwlovnebi iTvlebian udanaSauloebad da arasrulw-

lovanis dakaveba sasamarTlomde maqsimalurad unda iqnes 

Tavidan aridebuli da gamoyenebul unda iqnes mxolod 

gamonaklis SemTxvevaSi.699

adamianis uflebaTa evropuli sasamarTlo Tavis erT-

erT gadawyvetilebaSi arasrulwlovan braldebulze sau-

brisas aRniSnavs: mTavroba ganmcxadeblis patimrobas ama-

rTlebda im safuZvliT, rom mas bralad edeboda sisxlis 

samarTlis danaSaulis Cadena, magram ar daudasturebia, 

rom Tavdapirvelad ganixiles alternatiuli RonisZiebe-

bi, patimroba ki gamoyenebulia, rogorc ukiduresi zo-

ma.700

mozardobis periodi aris cxovrebis faza, romelic 

xasiaTdeba cvlilebebiT ganviTarebis mraval sferoSi, bi-

ologiuri, kognituri da socialuri sferoebis CaTvliT, 

am cvlilebebs Tan axlavs qceviTi da emociuri probleme-

bi701, patimrobis gamoyenebam ki SesaZloa, metad avnos gan-

viTarebis mocemul sferoebs, vidre srulwlovnis SemTx-

vevaSi. patimrobis gamoyenebis dros arasrulwlovnis 

SemTxvevaSi araproporciulobis da aramarTlzomierebis 

698 saerTaSoriso standartebi arasrulwlovanTa marTlmajulebis 

procesSi, gaeros bavSvTa fondi, 2011,52

699 iqve

700  Guvec v. Turkey, 7033/01, 20/01/2009.
701 e. kavTuaSvili, arasrulwlovani damnaSave da danaSaulis preven-

cia, Jurnali `marTlmsajuleba da kanoni~.N3(38),151 
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riski ufro maRalia, vidre srulwlovnis SemTxvevaSi.`is 

faqti, rom isini dapatimrebulni da ganTavsebulni arian 

cixeSi, an arasrulwlovanTa dawesebulebaSi, mTeli cx-

ovrebis ganmavlobaSi asvams maT daRs.~702 arasrulwovanTan 

mimarTebaSi patimrobis gamoyenebis saproceso-samarTle-

brivi safuZvlebis dasabuTeba srulwlovanebisgan gansx-

vavebiT, SesaZloa, ufro rTuli iyos, magaliTad, mimal-

vis safrTxe, vinaidan SesaZloa mas saerTod ar hqondes 

piradobis damadasturebeli dokumenti da a.S.

arasrulwlovanTa marTlmsajulebis kodeqsi gansaz-

Rvravs, rom arasrulwlovani braldebulis SemTxvevaSi 

procesis monawileebi aucileblad unda iyvnen speciali-

zirebulni, raTa ukeT SeZlon arasrulwlovnis saWiroe-

bebis gacnobiereba.

aRsaniSnavia, rom sakanonmdeblo doneze patimrobis 

gamoyenebis wesi maqsimalurad Seesabameba saerTaSoriso 

standartebs, Tumca praqtikaSi xSiria SemTxvevebi, rode-

sac arasrulwlovnis mimarT patimrobis gamoyeneba imave 

dasabuTebiT gvxvdeba, rogorc srulwlovnis SemTxvevaSi.

arasrulwlovnis cxovrebis, aRzrdis, ganviTarebis 

pirobebis, ojaxuri viTarebisa da sxva garemoebebis dad-

gena evalebaT rogorc gamomZiebels, aseve prokurorsa da 

gansakuTrebiT, mosamarTles. vinaidan mosamarTlem mo-

zards patimroba unda Seufardos mxolod misi pirovnebis 

zedmiwevniT srulyofili Seswavlis safuZvelze, rac, 

pirvel rigSi, gulisxmobs mozardis socialur gare-

mos, ojaxuri mdgomareobis, midrekilebebis, swavlasa da 

muSaobasTan damokidebulebis srulyofilad gacnobasa 

da analizis.703

702 l. fafiaSvili, arasrulwlovanTa marTlmsajulebis zogierTi 

sakiTxi, Jurn., `saerTaSoriso samarTali~, N 1, 2008,153

703 m. SalikaSvili, g. miqanaZe, arasrulwlovanTa marTlmsajulebis 

Tavisebureebi: arasrulwlovanTa kriminologiuri, sisxlissamarTle-

brivi, penitenciuri da saerTaSoriso _ samarTlebrivi safuZvlebi, 

2011, 112 
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sasamarTlo praqtika gviCvenebs, rom arasrulwlo-

vanTa mimarT patimrobis gamoyeneba xdeba marTlac saga-

monakliso SemTxvevebSi. zogjer saapelacio sasamarTlo 

cvlis pirveli instanciis sasamarTlos mier gamoyenebul 

RonisZiebas. magaliTad, Tbilisis saapelacio sasamarT-

lo ar daeTanxma saqalaqo sasamarTlos mier gamotanil 

ganCinebas aRkveTis RonisZebis Taobaze da patimroba 

Seucvala giraoTi. ganCinebaSi aRniSna, rom braldebu-

lis mimarT aRkveTis RonisZiebis saxiT giraos gamoyene-

ba damatebiT RonisZebasTan erTad, Cadenili qmedebis 

xasaiTis, danaSaulis simZimis, braldebulis asakis, misi 

ojaxis qonebrivi SesaZeblobebis gaTvaliswinebiT aris 

braldebulis normalurad moqcevis garanti. 704

mniSvnelovania, rom arasrulwlovnis mimarT aRkve-

Tis RonisZiebis gamoyeneba (romelic marTalia, aris 

savsebiT kanonieri qmedeba im arasrulwlovnis mimarT, 

romelmac miaRwia sisxlis samarTlis pasuxismgeblobis 

asaks da arsebobs safuZvliani eWvi, rom Caidina danaSau-

li) da aRkveTis RonisZiebis etapze konkretuli form-

is SerCeva moxdes gansakuTrebuli sifrTxiliT da gam-

oyenebuli nebismieri RonisZeba, yvela SemTxvevaSi iyos 

misi pirovnebisa da Cadenili qmedebis Tanazomieri (pro-

porciuli), xolo upiratesoba yovelTvis unda mieniWos 

uflebaTa da TavisuflebaTa SezRudvis yvelaze msubuq 

formas, raTa upirvelesad gaTvaliswinebuli iqnas aras-

rulwlovnis momavalSi saTanadod aRzrdisa da misi sazo-

gadoebis Rirseul wevrad Camoyalibebis SesaZlebloba.705

bavSvis uflebaTa konvenciis ganxorcielebis sakiTxSi 

mosamarTleebisa da samarTaldamcavi organoebis sxva Ta-

namSromlebis daxmarebisaTvis mTavrobam unda dagegmos, 

704 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2015 wlis 

25 Tebervlis ganCineba saqmeze N1g/178_15.

705 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2015 wlis 

25 Tebervlis ganCineba saqmeze N1g/178_15
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Camoayalibos, ganaviTaros da daafinansos patimrobis 

alternatiuli zomebis gamoyenebis saSualebebi sasjelis 

Sefardebamde da mis Semdegac.706

6.7. saqarTveloSi aRkveTis RonisZiebis saxiT 

patimrobis gamoyenebis statistikuri analizi

2007-2019 wlebis statistikuri monacemebi aRkveTis 

RonisZiebis gamoyenebasTan mimarTebiT ase gamoiyureba:707

saangariSo 

periodi

Sefardebu-

li aRkveTis 

RonisZie-

bebis raode-

noba

patimroba

sul %

2019 weli 11031 5205 47.2%

2018 weli 9997 4308 43.1%

2017 weli 9501 3249 34.2%

2016 weli 10598 3082 29.1%

2015 weli 12429 3678 29.6%

2014 weli 13644 4365 32.0%

2013 weli 12756 3413 26.8%

2012 weli 9120 3819 41.9%

2011 weli 13309 6558 49.3%

2010 weli 14959 8109 54.2%

706 qerolin hamiltoni, arasrulwlovanTa marTlmsajulebis sakanon-

mdeblo reformis saxelmZRvanelo miTiTebebi, gaeros bavSvTa fondi, 

2011,50

707 http://www.supremecourt.ge/information-on-basic-statistical-data-of-common-co-
urts- of-georgia-for-2007-2019
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2009 weli 16043 8199 51.1%

2008 weli 17250 7806 45.3%

2007 weli 20417 8929 43.7%

rogorc statistikuri monacemebi gviCvenebs, patim-

robis gamoyenebis  kuTxiT praqtikaSi calsaxad SeimCne-

va dadebiTi tendencia, kerZod, 2010 welTan SedarebiT 

2017-2018 wlebSi TiTqmis orjer naklebia moTxovnili da 

gamoyenebuli patimrobis SemTxvevebi, 

zogadad, bolo wlebSi braldebis mxaris mier Sem-

cirda patimrobis moTxovnis maCvenebeli, zrdadobis 

tendencia SeimCneva 2018-2019 wlebis monacemebiT ZiriT-

adad ojaxuri Zaladobis saqmeebis xarjze. Tanamedrove 

periodSi aRniSnuli danaSauli  warmoadgens gamowvevas. 

vinaidan maRalia danaSaulebrivi saqmianobis gagrZelebis 

safrTxe, aRniSnuli danaSaulis Cadenis TiTqmis yve-

la SemTxvevaSi braldebis mxaris mier xdeba patimrobis 

moTxovna.

patimrobis gamoyenebis Semcireba erTmniSvnelovnad 

liberaluri sisxlis samarTlis politikis Sedegia. pa-

timrobis gamoyenebis SedarebiT dabali maCveneblis 

mizezi aseve SeiZleba iyos samarTalwarmoebaSi patimro-

bis dasabuTebis  maRali standartis damkvidrebis ten-

dencia, rac bolo periodSi udaod SeimCneva.
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daskvna

piris Tavisuflebis ufleba absoluturi ar aris. 

Careva dasaSvebia kanoniT gaTvaliswinebul SemTxvevebSi 

saqarTvelos konstituciiTa da saerTaSoriso samarTle-

brivi aqtebiT dadgenili standartebis Sesabamisad. 

naSromSi ganxilulia patimrobis gamoyenebis materi-

aluri da formaluri safuZvlebi. gaanalizebulia sa-

samarTlo praqtika patimrobis Sefardebis mizanSewoni-

lobisa da dasabuTebulobis konteqstSi. gamokveTilia 

patimrobis gamoyenebis, Secvlis, gauqmebis, patimrobis 

Sefardebis mizanSewonilobisa da dasabuTebulobis prob-

lemuri sakiTxebi da sazRvargareTis qveynebis gamoc-

dilebis, saqarTvelos saerTo sasamarToebis da adamianis 

uflebaTa evropuli sasamarTlos precedentuli samarT-

lis gaanalizebis safuZvelze Camoyalibebulia konkret-

uli winadadebebi praqtikis daxvewisa da kanonmdeblobis 

srulyofis mizniT. aRniSnuli winadadebebidan yuradRe-

bas gavamaxvilebT mxolod zogierT maTganze, kerZod:

_ saqarTvelos sisxlis samarTlis saproceso kodeqsis 

199-e muxlSi mocemulia is saerTaSoriso standartebis 

mqone SezRudvebi, romelTa gamoyenebac, moqmedi regu-

laciiT, SesaZlebelia mxolod damatebiTi RonisZiebis 

saxiT, Tumca, saerTaSoriso gamocdilebidan gamomdinare, 

umjobesi iqneboda ZiriTadi aRkveTis RonisZiebis gamoy-

enebis gareSe, kanonmdeblobaSi maTi damoukidebeli gam-

oyenebis SesaZleblobis arseboba da patimrobis alter-

natiuli meqanizmebis gamoyenebis praqtikaSi damkvidreba;

_ moqmedi sisxlis samarTlis saproceso kodeqsi ar 

gvTavazobs patimrobis gamoyenebis raime gansakuTrebul 

safuZvlebs da aRniSnuli safuZvlebi aRkveTis RonisZiebis 

gamoyenebis saerTo, zogadi winapirobebis identuria. aR-

niSnuli faqti erTis mxriv, metyvelebs imaze, rom kanoni 

mosamarTles ar zRudavs normatiuli danawesebiT da mas 
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saSualebas aZlevs konkretuli SemTxvevis individualur 

TaviseburebaTa gaTvaliswinebiT, aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebis sakiTxTan mimarTebaSi, 

miiRos samarTliani gadawyvetileba. meores mxriv, kanoni 

unda iyos ufro metad `ganWvretadi~ da zustad unda 

iyos masSi Camoyalibebuli kriteriumebi, romelTa dacvis 

safuZvelze unda miiRos mosamarTlem yovel konkretul 

SemTxvevaSi gadawyvetileba patimrobis gamoyenebis Tu 

masze uaris Tqmis Sesaxeb;

_ adamianis uflebaTa evropuli sasamarTlos pirdapi-

ri moTxovnaa, rom sasamarTlos gadawyvetilebebi patim-

robis dasabuTebis nawilSi ar unda iyos mxolod kanonis 

citireba. miRebuli ganCineba unda iyos dasabuTebuli 

konkretuli saqmis faqtobrivi garemoebebiT, saidanac 

naTlad unda ikveTebodes, rom Sefardebuli patimroba 

aris proporciuli da ukiduresi RonisZieba;

saerTaSoriso standartebidan gamomdinare, patim-

robis gamoyenebisas formaluri (procesualuri), faq-

tobrivi (mtkicebulebiTi), individualobis da xarisxo-

brivi testi erTobliobaSi unda iyos saxeze. evropuli 

sasamarTlo Tavis araerT gadawyvetilebaSi ganmartavs, 

rom ar SeiZleba pirs patimroba Seefardos da safuZvlad 

miTiTebuli iyos abstraqtuli garemoebebi. aucilebe-

lia moyvanili iyos konkretuli faqtebis erToblio-

ba, raTa dasabuTebuli iyos im minimaluri standartis 

(dasabuTebuli varaudi) arseboba, rac saWiroa aRkveTis 

RonisZiebis saxiT patimrobis gamoyenebisaTvis;

_ patimrobis gamoyenebis saWiroeba unda efuZnebodes 

materialuri da saproceso safuZvlebis damajerebel ar-

gumentirebas. Tumca yvela safuZvlis erTdroulad arse-

boba saxeze, araa aucilebeli. sakmarisia Tundac erT-er-

Ti maTganis arseboba, Tu is iqneba dasabuTebuli saqmeSi 

arsebuli myari mtkicebulebebiT;

_ praqtika ar aris erTgvarovani patimrobis gamoy-
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enebis dasabuTebis nawilSi. ganCinebebSi sasamarTlos mier 

CamoTvlilia mtkicebulebebi, romlebic dasabuTebuli 

varaudiT adastureben braldebulis mier danaSaulis Ca-

denas, Tumca es ar aris sakmarisi. aucilebelia mtkice-

bulebebis meti Sinaarsobrivi detalizacia da Sefaseba 

sasamarTlos mier; xSirad erTi da igive faqti gansxvave-

buli Sefasebis sagania. magaliTad, nasamarTloba, umete-

sad, danaSaulebrivi saqmianobis gagrZelebis safrTxed 

aRiqmeba; calkeul SemTxvevebSi gaqarwylebul nasamarT-

lobas mosamarTle braldebulis pirovnebis Sesafaseb-

lad iyenebs an/da saerTod mxedvelobaSi ar iRebs; rig 

SemTxvevebSi sasamarTloebi erTi da imave kategoriis 

danaSaulSi da msgavsi pirovnuli maxasiaTeblebis mqone 

braldebulebis mimarT sxvadasxva saxis aRkveT RonisZie-

bas iyeneben; 

_ ganCinebebSi naklebad aris patimrobis alternatiuli 

RonisZiebis gamoyenebis mizanSeuwonloba dasabuTebuli, 

calkeul SemTxvevebSi saerTod arc aris naxsenebi an gvx-

vdeba alternatiuli RonisZiebis Sesaxeb zogadi Canaweri, 

rom sxva naklebad mkacri aRkveTis RonisZieba ver uz-

runvelyofs kanoniT gaTvaliswinebuli miznebis miRwevis 

SesaZleblobas yovelgvari konkretuli faqtobrivi gare-

moebebis misadagebis gareSe;

_ saqmis faqtobrivi garemoebebis da braldebulis 

pirovnebis gaTvaliswinebiT patimrobis Sefardebisas 

aucilebelia individualuri midgoma. amasTan mniSvnelo-

vania erTgvarovani sasamarTlo praqtikis arseboba. dana-

Saulis kategoriis da braldebulis pirovnuli maxasiaT-

eblebis identurobis SemTxvevebSi patimrobis gamoyenebis 

standarti ar unda iyos SerCeviTi da mkveTrad gansxvave-

buli;

_ aucilebelia, saqarTvelos sisxlis samarTlis sap-

roceso kodeqsis 205-e muxli SesabamisobaSi movides 

saqarTvelos sakonstitucio sasamarTlos gadawyvetile-
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basTan. dapatimrobis 9 Tviani vadis gagrZelebis sagam-

onakliso SemTxvevebi konkretulad unda iyos mocemuli 

saproceso kodeqsSi;

_ gamoyenebuli patimrobis Secvlaze msjelobis dros 

dasabuTebuli varaudis standartis arseboba ufro maRa-

li xarisxiT unda iyos argumentirebuli, vidre es pirve-

li wardgenis sxdomaze iyo. sasamarTlom unda imsjelos, 

rom miuxedavad gatarebuli RonisZiebebisa, kvlav arse-

bobs is safrTxeebi, romlebiTac pirs patimroba pirve-

lad Seefarda;

_ mosamarTlis iniciativiT patimrobis gadasinjvis 

sakiTxi winasasamarTlo sxdomaze da arsebiTi ganxilvis 

sxdomaze gansxvavebulad regulirdeba. sssk 2301 muxlis-

agan gansxvavebiT, sadac calsaxad aris aRniSnuli, rom 

saqmis arsebiTi ganxilvis dros patimrobis ZalaSi da-

tovebis aucileblobis sakiTxis gadawyvetisas sasamarT-

lo xelmZRvanelobs sssk 206 muxliT dadgenil wesiTa da 

standartiT, sssk 219-e muxlis me-4 nawilis `b~ qvepunqti 

ar aris mkafio da misi Sinaarsi diferencirebuli inter-

pretaciis SesaZleblobas iZleva. kanoni orive SemTxvevaSi 

erTnairad unda gansazRvravdes _ mosamarTle sakuTari 

iniciativiT mxolod axali arsebiTi garemoebis arsebo-

bisas aris uflebamosili, Tu aRniSnuli garemoebis ar-

sebobis gareSec SeuZlia gadawyvitos patimrobis ZalaSi 

datovebis Tu Secvlis sakiTxi;

_ marTalia, aRkveTis RonisZiebis gamoyeneba ukavSird-

eba marTlmsajulebis ganxorcielebisaTvis xelis SeSlis 

prevencias da mosamarTle aRniSnuli sakiTxis ganxilvisas 

ar exeba piris braleulobas, miuxedavad amisa, ar aris ga-

moricxuli mosamarTles, romelmac braldebuls Seufar-

da patimroba, braleulobasTan dakavSirebiT garkveuli 

subieqturi mosazreba gauCndes. Sesabamisad, gamoyenebu-

li patimrobis gagrZelebis an gauqmebis sakiTxi umjobesi 

iqneboda, ganexila mosamarTles, romelic arsebiTad ar 
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ganixilavs sisxlis samarTlis saqmes;

_ sssk-is 2301 muxlis praqtikaSi gamoyeneba garkveul-

wilad formalizebulia, vinaidan patimrobis gagrZelebis 

sakiTxis ganxilvis Sedegad miRebuli ganCineba ar aris 

dasabuTebuli. amasTan, aRniSnuli ganCineba SeiZleba gasa-

Civrdes mxolod sasamarTlos Semajamebel gadawyvetile-

basTan erTad da ara individualurad, rac kanonmdeblo-

bis xarvezad unda CaiTvalos.

CamoTvlili da naSromSi asaxuli sxva winadadebe-

bi gviCvenebs, rom bolo periodSi kanonSi Sesuli cvl-

ilebebiT patimrobis gamoyenebis regulaciebi marTalia, 

daixvewa, Tumca kanonmdebloba ara erT nawilSi da aseve 

Sesabamisi praqtikac moiTxovs srulyofas.

daskvnis saxiT SeiZleba iTqvas, rom Tavisuflebis 

uflebaSi ukanono Carevis prevenciis mizniT aucilebe-

lia saqarTvelos kanonmdeblobisa da sasamarTlo praq-

tikis adamianis uflebaTa dacvis saerTaSoriso standar-

tebTan ufro metad SesabamisobaSi moyvana da evropul 

RirebulebebTan harmonizacia.


